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except  Vickshurg  and  Meridian  Railroad  v.  O'Brien,  p.  99,  which  was  heard 
at  last  term,  but  its  decision  announced  at  this  term. 
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SUPREME  COUET  OF  THE  UNITED  STATES, 


OCTOBER  TERM,  1886. 


CHOCTAW  NATION  v.  UNITED  STATES. 
UNITED  STATES  v.  CHOCTAW  NATION. 

APPEALS   FROM   THE   COURT   OF   CLAIMS. 
Argued  October  19, 20,  21, 1886.  —  Decided  November  15, 1886. 

The  relations  between  the  United  States  ai\d  the  Indian  tribes,  being  those 
of  a  superior  towards  an  inferior  who  is  under  its  care  and  control,  its 
acts  touching  them  and  its  promises  to  them,  in  the  execution  of  its  own 
policy  and  in  the  furtherance  of  its  own  interests,  are  to  be  interpreted 
as  justice  and  reason  demand  in  cases  where  power  is  exerted  by  the 
strong  over  those  to  whom  they  owe  care  and  protection.  United  States 
V.  Kagama,  118  U.  S.  375,  cited  and  applied. 

The  Act  of  March  3, 1881,  21  Stat.  504,  authorizing  the  Court  of  Claims  "  to 
take  jurisdiction  of  and  try  all  questions  of  difference  arising  out  of  treaty 
stipulations  with  the  Choctaw  nation,  and  to  render  judgment  tliereon," 
and  granting  it  power  to  review  the  entire  question  of  differences  de 
novo,  and  providing  that  **  it  shall  not  be  estopped  by  any  action  had  or 
award  made  by  the  Senate  of  the  United  States  in  pursuance  of  the 
Treaty  of  1855,"  denied  to  that  award  conclusive  effect  as  res  judicata, 
but  did  not  set  it  aside,  or  deny  to  it,  effect  as  prima  facie  evidence  of 
the  validity  of  the  claims  adjudged  by  it.  The  act  operated  to  reopen  that 
award  and  the  questions  decided  by  it  so  far  as  to  cast  upon  the  United 
States,  in  the  trial  in  the  Court  of  Claims,  the  burden  of  disproving  the 
justice  and  fairness  of  the  award. 

By  the  terms  of  the  submission  in  the  Treaty  of  June  22,  1855,  11  Stat.  611, 
VOL.  cxix— 1 
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Statement  of  Facts. 

under  which  the  Senate  acted  as  arbitrator  of  the  differences  between 
the  United  States  and  the  Choctaws,  it  was  clearly  submitted  to  that 
body  to  determine  whether,  under  all  the  circumstances,  and  as  a  matter  of 
justice  and  fair  dealing,  the  Choctaws  ought  to  receive  the  proceeds  of 
the  sale  of  the  lauds  ceded  by  them  to  the  United  States  by  the  Treaty 
of  September  27,  1830,  7  Stat.  333,  whether  as  deducible  from  the  terms 
of  the  treaty,  or  as  a  just  compensation  to  be  awarded  to  them  for  its 
breaches.  I'he  delegation  by  the  Senate  to  the  Secretary  of  the  Interior 
to  ascertain  and  report  the  detailed  sums  due  the  Choctaws  upon  the 
principles  settled  by  the  award  was  within  the  powers  conferred  upon 
that  body  by  the  terms  of  the  submission.  No  notice  to  the  United 
States  was  necessary  of  the  intention  of  the  Senate  to  proceed  as  arbi- 
trator under  the  submission.  And  the  whole  proceedings  were  ratified 
and  confirmed  by  the  United  States  by  the  Acts  of  March  2, 1861,  12  Stat. 
238;  and  of  June  23,  1874,  18  Stat.  230. 
The  award  of  the  Seuate  upoif  the  differences  between  the  Choctaws  and 
the  United  States  submitted  to  it  under  the  provisions  of  the  Treaty  of 
June  22,  1855,  furnishes  the  nearest  approximation  to  the  justice  and 
right  of  the  case  that,  after  the  lapse  of  time,  it  Is  practicable  for  a 
judicial  tribunal  to  reach;  and,  not  being  aft'ected  by  any  of  the  facts 
found  by  the  Court  of  Claims,  is  taken  by  this  Court  as  the  basis  of  its 
judgment  on  the  subjects  in  dispute  in  this  case,  which  arose  prior  to 
the  treaty  of  1855,  and  were  passed  upon  in  the  award.  In  addition  to 
the  amount  of  that  award,  the  Choctaw  nation  is  entitled  to  further  sums, 
(1)  for  unpaid  annuities;  and  (2)  for  land  taken  from  them  in  locating 
the  boundary  of  Arkansas  under  the  Act  of  March  3,  1876,  18  Stat.  476. 

The  following  is  the  case  as  stated  by  the  court : 

There  are  two  appeals  in  this  case,  one  by  the  Choctaw 
Nation,  and  the  other  by  the  United  States,  from  a  judgment 
rendered  by  the  Court  of  Claims  in  favor  of  the  former  for  the 
sum  of  $408,120.32.  Jurisdiction  of  the  cause  was  conferred 
upon  that  court  by  the  provisions  of  an  act  of  Congress  ap- 
proved March  3,  1881,  21  Stat.  504,  entitled  "An  act  for  the 
ascertainment  of  the  amount  due  the  Choctaw  Nation,"  as 
follows : 

"That  the  Court  of  Claims  is  hereby  authorized  to  take 
jurisdiction  of  and  try  all  questions  of  difference  arising  out 
of  treaty  stipulations  with  the  Choctaw  Nation,  and  to  render 
judgment  thereon  ;  power  is  hereby  granted  the  said  court  to 
review  the  entire  question  of  differences  de  iiovo^  and  it  shall 
not  be  estopped  by  any  action  had  or  award  made  by  the 
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Senate  of  the  United  States  in  pursuance  of  the  treaty  of 
eighteen  hundred  and  fifty-live;  and  the  Attorney  General 
is  hereby  directed  to  appear  in  behalf  of  the  Government; 
and  if  said  .court  shall  decide  against  the  United  States,  the 
Attorney  General  shall,  within  thirty  days  from  the  rendition 
of  judgment,  appeal  the  cause  to  the  Supreme  Court  of  the 
United  States ;  and  from  any  judgment  that  may  be  rendered 
the  said  Choctaw  Nation  may  also  appeal  to  said  Supreme 
Courts  Provided^  The  appeal  of  said  Choctaw  Nation  shall 
be  taken  within  sixty  days  after  the  rendition  of  said  judg- 
ment, and  the  said  courts  shall  give  such  cause  precedence. 

"  Sec.  2.  Said  action  shall  be  commenced  by  a  petition  stat- 
ing the  facts  on  which  said  nation  claims  to  recover,  and  the 
amount  of  its  claim;  and  said  petition  may  be  verified  by 
either  of  the  authorized  delegates  of  said  nation  as  to  the  exis- 
tence of  such  facts,  and  no  other  statements  need  be  containe^l 
in  said  petition  or  verification." 

In  pursuance  of  this  act,  the  Choctaw  Nation  filed  its  origi- 
nal petition  on  the  13th  of  June,  1881,  which  was  subsequently 
amended  by  new  pleadings  filed  February  26, 1884.  The  ques- 
tions of  difference  between  the  United  States  and  the  peti- 
tioner, it  was  alleged,  resulted  from  the  non-performance  and 
non-fulfilment  by  the  United  States  of  the  obligations  assumed 
by  it  under  various  treaties  between  the  United  States  and  the 
Choctaw  Nation,  including  those  of  the  following  dates,  to 
wit:  the  18th  day  of  October,  1820,  the  20th  day  of  January, 
1825,  the  27th  day  of  September,  1830,  the  22d  day  of  June, 
1855,  and  the  28th  day  of  April,  1866, 

By  the  terms  of  the  treaty  of  October  18,  1820,  7  Stat.  210, 
it  was  provided,  amongst  other  things,  that  the  Choctaw  Na- 
tion did  cede  to  the  United  States  all  that  part  of  its  lands 
situated  in  the  State  of  Mississippi  described  in  the  1st  article 
of  the  treaty,  in  consideration  whereof  the  United  States  stip- 
ulated that  in  part  satisfaction  for  the  said  cession  the  United 
States  ceded  to  the  Choctaw  Nation  a  tract  of  country  west 
of  the  Mississippi  River,  situated  between  the  Arkansas  and 
Ked  Rivers,  the  boundaries  of  which  were  therein  described ; 
and  also  that  the  boundaries  therebv  established  between  the 
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Choctaw  Indians  and  the  United  States,  east  of  the  Mississippi 
Kiver,  should  remain  without  alteration  until  the  period  at 
which  the  nation  should  become  so  civilized  and  enUghtened 
as  to  be  made  citizens  of  the  United  States.  It  was  agreed 
that  Congress  should  lay  off  a  hmited  parcel  of  land  for  the 
benefit  of  each  family  or  individual  in  the  nation;  that  all 
those  who  had  separate  settlements  falUng  within  the  hmits 
of  the  land  ceded  by  the  Choctaw  nation  to  the  United  States, 
and  who  desired  to  remain  there,  should  be  secured  in  U  tract 
or  parcel  of  land  one  mile  square,  to  include  their  improve- 
ments ;  and  that  those  preferring  to  remove  within  one  year 
from  the  date  of  the  treaty  should  be  paid  their  fuU  value, 
including  the  value  of  any  improvements. 

It  is  alleged  in  the  petition  that,  by  the  treaties  of  January 
20,  1825,  7  Stat.  .234,  of  September  27,  1830,  7  Stat.  333,  and 
of  June  22,  1855,  11  Stat.  611,  the  boundary  line  between  the 
lands  of  the  United  States  and  the  Choctaws  west  of  the  Mis- 
sissippi River  was  established,  but  that  the  United  States,  in 
fixing  and  causing  to  be  surveyed  the  said  boundary  hue,  did 
not  pursue  the  line  in  accordance  with  the  provisions  of  the 
said  treaties,  but  encroached  upon  and  took  from  the  lands 
ceded  to  the  Choctaw  Nation  a  quantity  of  land  amounting  to 
136,204.02  acres,  which  by  the  legislation  of  the  United  States, 
in  violation  of  these  provisions  of  the  treaties,  became  a  part 
of  the  pubUc  domain  of  the  United  States,  for  which  the 
Choctaw  Nation  are  entitled  to  recover  their  value,  estimated 
at  $167,896.57. 

The  petition  further  states  that,  in  the  treaty  concluded  on 
the  27th  September,  1830,  called  the  Treaty  of  Dancing  Rabbit 
Creek,  it  was  provided,  among  other  things,  by  the  3d  article 
thereof,  7  Stat.  333,  that  the  Choctaw  Nation  should  and  did 
thereby  cede  to  the  United  States  the  entire  country  they  then 
owned  and  possessed  east  of  the  Mississippi  River,  and  agreed 
to  remove  beyond  the  Mississippi  River  as  early  as  practicable ; 
and  that,  in  pursuance  of  this  treaty  the  Choctaw  Nation  sur- 
rendered to  the  United  States  aU  the  remaining  lands  at  that 
time  owned  by  them  in  the  State  of  Mississippi,  amounting,  as 
is  alleged,  to  10,423,139  acres,  and,  in  compUance  with  the 
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treaty  on  their  part,  commenced  to  remove,  and  did  remove, 
within  the  time  stipulated  therein,  or  within  a  reasonable  time 
thereafter,  from  the  said  lands  to  the  lands  purchased  and  ac- 
quired by  them  under  the  terms  of  the  treaty  of  October  18, 
1820. 

By  the  14th  article  of  the  treaty  of  September  27,  1830,  it 
was  provided  that  each  Choctaw  head  of  a  family,  being  de- 
sirous to  remain  and  become  a  citizen  of  the  States,  should  be 
permitted  to  do  so  by  signifying  his  intention  to  the  agent 
within  six  months  of  the  ratification  of  the  treaty,  and  there- 
upon should  be  entitled  to  a  reservation  of  one  section  of  640 
acres  of  land,  to  be  bounded  by  sectional  lines  of  survey ;  and 
in  like  manner  should  be  entitled  to  one  half  that  quantity  for 
each  unmarried  child  living  with  him  over  ten  years  of  age, 
and  a  quarter  section  for  each  child  that  might  be  under  ten 
years  of  age,  to  adjoin  the  location  of  the  parent.  If  they 
resided  upon  such  lands,  intending  to  become  citizens  of  the 
States,  for  five  years  after  the  ratification  of  the  treaty,  a 
grant  in  fee  simple  should  issue.*  Such  reservation  should  in- 
clude the  present  improvement  of  the  head  of  the  family,  or  a 
portion  of  it,  and  the  persons  who  claimed  under  the  article 
were  not  to  lose  the  privilege  of  Choctaw  citizenship. 

It  is  alleged  in  the  petition  that  1585  heads  of  Choctaw 
families  signified  their  intention  to  remain  on  their  lands  in 
Mississippi  and  become  citizens  under  this  article  of  the  treaty ; 
and  that,  although  they  substantially  complied  with  all  its 
requirements  and  conditions,  and  thereby  became  entitled  to 
grants  of  land  in  fee  simple,  as  specified  in  the  article,  yet  but 
143  such  families  ever  received  from  the  United  States  their 
title  to  the  lands  guamnteed  them  by  the  article,  leaving  1442 
of  the  said  Choctaw  heads  of  families  entitled  to  a  grant  of 
their  lands  in  fee  simple,  under  the  provisions  of  said  article  14, 
whose  claims  had  not  been  satisfied. 

It  is  alleged  in  the  petition  that  the  lands  to  which  these 
families  were  entitled  amounted  to  1,072,700  acres,  which  were 
reasonably  worth,  with  the  improvements,  $5.50  an  acre,  and 
that  the  value  of  the  whole  was  $9,200,180. 

It  is  further  alleged  in  the  petition  that  the  United  States, 
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having  failed  to  secure  to  each  Choctaw  head  of  a  family  the 
reservation  secured  under  article  14  of  the  treaty  of  1830,  sub- 
sequently, by  an  act  of  Congress  approved  August  23,  1842, 
5  Stat.  513,  attempted  to  provide  compensation  for  the  same 
by  the  issue  and  delivery  of  certificates  or  scrip,  which  author- 
ized those  entitled  to  such  reservations,  or  their  assignees,  to 
enter  any  of  the  public  lands  subject  to  entry  at  private  sale 
in  the  States  of  Mississippi,  Alabama,  Louisiana,  or  Arkansas, 
which  certificates  or  scrip  they  were  required  by  said  act  to 
receive  and  accept  in  full  satisfaction  of  all  their  claims  or 
demands  against  the  United  States  under  said  article  14. 

It  is  further  alleged  in  the  petftion  that  292  of  the  1442 
Choctaw  heads  of  famihes,  entitled  to  grants  in  fee  simple 
imder  article  14  of  the  treaty  of  1830,  have  never  received  any 
such  grants  in  fee  simple,  or  any  allowance  or  compensation 
whatever  for  the  same.  The  claims  of  1150  of  said  1442  heads 
of  famihes  were  adjudicated  and  allowed  under  the  act  of 
August  23,  1842,  and  certificates  or  scrip  awarded  to  them 
under  the  provisions  of  said  act,  authorizing  the  entry  of 
1,399,920  acres  of  land,  of  which  there  were  paid  and  delivered 
to  the  persons  entitled  to  receive  the  same  3833  certificates  or 
pieces  of  scrip,  authorizing  the  entry  of  700,080  acres  of  land. 
The  certificates  for  the  residue  of  said  1,399,920  acres,  to  wit, 
for  699,840  acres,  were  not  issued,  but  were  withheld  under  an 
act  of  Congress  approved  March  3,  1845,  5  Stat.  777,  which 
provided  that  they  should  carry  an  interest  of  five  per  cent., 
payable  to  the  claimants  or  their  representatives,  to  be  esti- 
mated upon  $1.25  for  each  acre  of  land  to  which  they  were 
entitled.  The  aggregate  amount,  or  principal  sum,  thus 
funded,  amounting  to  §872,000,  was  afterwards,  under  an  act  * 
of  Congress  approved  July  21,  1852,  10  Stat.  19,  paid  in 
money  to  the  claimants ;  which  sum  of  $872,000  was  included 
in  the  sum  of  $1,749,900  subsequently  charged  to  the  claim- 
ants in  an  account  referred  to  hereafter,  being  for  1,399,920 
acres  of  scrip,  in  lieu  of  reservations,  at  $1.25  per  acre;  of 
which  sum  of  $1,749,900,  $872,000  was  paid  as  aforesaid  in 
money,  the  residue,  $877,900,  being  charged  in  said  account 
for  the  certificates  or  scrip  authorizing  the  entry  of  700,080 
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acres  of  land,  delivered  as  aforesaid  to  the  said  claimants ;  for 
which  700,080  acres  in  scrip  the  said  claimants  were  charged 
at  the  rate  of  $1.25  per  acre,  although,  by  reason  of  the  acts  of 
the  United  States  and  its  agents  in  delivering  said  scrip  at 
places  where  it  could  not  be  used,  the  whole  amount  realized 
by  the  claimants  was  $118,400,  and  no  more.  So  that  the 
amount  chargeable  against  the  Choctaw  Nation  should  have 
been  the  simi  of  $980,400,  and  is  all  that  should  be  deducted 
from  the  $9,200,180,  the  estimated  value  of  the  lands  for 
which  they  claim  the  right  to  recover  in  this  proceeding. 

It  is  further  alleged  that,  by  the  16th  article  of  said  treaty, 
the  United  States  agreed  to  remove  the  Choctaws  to  their 
new  homes ;  to  furnish  them  with  ample  com,  beef,  and  pork 
for  twelve  months  after  reaching  there ;  to  take  all  of  their 
cattle  at  an  appraised  value,  and  pay  for  the  same  in  money ; 
but  it  is  alleged  that,  between  1834  and  1846,  960  members  of 
the  Choctaw  Nation  emigrated  and  subsisted  for  one  year 
without  assistance  from  the  United  States,  for  each  of  which 
960  the  Choctaw  Nation  is  entitled  to  recover  $54.16^  from 
the  United  States,  making  the  total  amount  claimed  $51,- 
998.40. 

It  is  further  alleged  that,  under  the  provisions  of  article  19 
of  said  treaty  of  1830,  four  sections  of  land  were  reserved  to 
CoL  David  Folsom,  two  of  which  should  include  his  present 
improvement ;  two  sections  each  were  reserved  to  eight  per- 
sons therein  named,  to  include  their  improvements,  and  to  be 
bounded  by  sectional  lines,  which  might  be  sold  with  the  con- 
sent of  the  President ;  and  for  others  not  otherwise  provided 
for,  there  were  reserved,  1st,  one  section  to  each  head  of  a 
family,  not  exceeding  forty,  who  had  in  actual  cultivation  fifty 
acres  or  more,  with  a  dwelling-house  thereon ;  2d,  three  quar- 
ter-sections, after  the  manner  aforesaid,  to  each  head  of  a 
family,  not  exceeding  460,  who  had  cultivated  between  thirty 
and  fifty  acres;  3d,  one  half-section,  as  aforesaid,  to  those,^ 
not  to  exceed  400,  who  had  cultivated  from  twenty  to  thirty 
acres ;  4th,  a  quarter-section  to  such,  not  to  exceed  350,  as  had 
cultivated  from  twelve  to  twenty  acres ;  and  half  that  quan- 
tity to  such  as  had  cultivated  from  two  to  twelve  acres,  limited 
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to  the  same  number ;  each  class  to  be  so  located  as  to  include 
the  improvement  containing  the  dwelling-house.  These  reser- 
vations might  be  sold  with  the  consent  of  the  President  of  the 
United  States ;  but  should  any  prefer  it,  or  omit  to  take  such 
reservation  as  he  might  be  entitled  to,  the  United  States 
would,  upon  his  removal  and  arrival  at  his  new  home,  pay 
him  fifty  cents  an  acre  therefor,  provided  proof  of  his  claim 
be  made  before  the  1st  of  January  following. 

It  is  further  alleged  that  said  article  19  intended  to  provide 
458,400  acres  for  1000  cultivators,  yet  in  carrying  out  the 
treaty  land  was  assigned  to  but  731,  amounting  in  all  to  123,- 
080  acres ;  that  the  actual  number  of  cultivators  of  from  two 
to  twelve  acres  at  the  date  of  the  treaty  was  17G3,  instead  of 
350;  that  1413,  therefore,  failed  to  get  any  land  at  all,  owang 
to  the  limitations  of  said  article  19;  that  while  the  treaty 
intended  to  provide  reservations  for  IGOO  cultivators,  such 
reservations  were  assigned  to  only  731,  although  the  number 
of  actual  cultivators  was  2144;  that  the  1413  cultivators  thus 
excluded  contended  that  they  were  justly  entitled  to  the  same 
measure  of  compensation  for  their  improvements  as  was 
allowed  to  other  cultivators  of  equal  grade,  to  wit,  80  acres  to 
each,  amounting  to  113,040  acres,  worth  at  that  time  $339,120; 
that  of  the  731  to  whom  were  assigned  lands  as  aforesaid,  143 
had  never  received  any  land  or  other  benefit  intended  to  be 
secured  by  said  article  19 ;  45  of  whom  relinquished  to  the 
United  States  6400  acres  of  land  and  never  received  comj)ensa- 
tion  therefor,  and  the  remaining  98,  to  whom  15,520  acres  of 
land  were  assigned,  never  had  any  land  set  apart  for  them ; 
that  the  said  143  cultivators  were  entitled  to  21,920  acres, 
worth  the  sum  of  $05,760. 

It  is  further  alleged  that  article  20  of  said  treaty  of  1830 
provided  for  each  warrior  who  emigrated,  a  rifle,  moulds,  and 
ammimition ;  that  1458  warriors  became  entitled  to  the  bene- 
fits of  article  20,  but  they  were  never  received  by  a  large  num- 
ber who  emigrated ;  that  such  articles  were  worth  at  that  time 
$13.50  to  each  warrior,  and  that  the  whole  amount  claimed, 
by  the  failure  of  the  United  States  to  carry  out  the  provision 
of  said  article  20,  was  $19,278. 
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It  is  further  alleged  that  the  act  of  Congress,  making  appro- 
priation for  the  expenses  of  the  Indian  Department,  and  for 
fulfilling  treaty  stipulations  with  the  various  Indian  tribes,  for 
the  year  ending  June  30, 184:6,  approved  March  3, 1845,  5  Stat. 
777,  provided  as  follows : 

''  That  of  the  scrip  which  has  been  awarded,  or  which  shall 
be  awarded,  to  Choctaw  Indians  imder  the  provisions  of  the 
law  of  twenty  third  August,  one  thousand  eight  hundred  and 
forty  two,  that  portion  thereof  not  deUverable  East,  by  the 
third  section  of  said  law,  in  these  words,  '  not  more  than  one- 
half  of  which  shall  be  dehvered  to  said  Indian  until  after  his 
removal  to  the  Choctaw  territory  west  of  the  Mississippi,'  shall 
not  be  issued  or  dehvered  in  the  West,  but  the  amounts 
awarded  for  land  on  which  they  resided,  but  which  it  is  im- 
possible for  the  United  States  now  to  give  them,  shall  carry 
an  interest  of  five  per  cent.,  which  the  United  States  will  pay 
annually  to  the  reservees  under  the  treaty  of  one  thousand 
eight  himdred  and  thirty,  respectively,  or  to  their  heirs  and 
legal  representatives  forever,  estimating  the  land  to  which 
they  may  be  entitled  at  one  dollar  and  twenty  five  cents  per 
acre." 

That  the  Choctaw  heads  of  families  and  their  children 
became  entitled  to  receive  scrip  for  697,600  acres  of  land, 
valued  at  $872,000 ;  that  said  Choctaw  heads  of  famiUes,  their 
heirs  and  legal  representatives,  became  entitled  to  interest 
thereon  from  March  3,  1845,  but  the  United  States  refused  to 
pay  such  interest  unless  the  person  entitled  to  receive  it  was 
at  the  date  of  the  passage  of  said  act  settled  in  the  Choctaw 
territory  west  of  the  Mississippi  River,  and  also  refused  to  pay 
such  interest  on  scrip  issued  subsequent  to  March  3,  1845, 
imtil  the  beneficiary  had  removed  to  the  Choctaw  territory ; 
that  those  persons  for  whose  benefit  the  scrip  was  funded  were 
entitled  to  interest  on  such  funded  scrip  from  March  3,  1845, 
until  July  21,  1852,  but  the  United  States  did  not  pay  the 
interest  on  such  funded  scrip  between  those  dates ;  and  that 
the  amount  of  such  interest  due  from  the  United  States  was 
$305,551,  but  only  $171,400.34  of  interest  was  paid  on  such 
scrip,  leaving  due  thereon  $134,150.66. 
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It  is  further  alleged  that  the  Choctaw  Xation,  by  the  4th 
article  of  the  treaty  of  October  18,  1S:>0,  was  secured  in  the 
right  to  occupy  and  enjoy  forever  the  lands  retained  east  of 
the  Mississippi  River,  which  were  by  the  provisions  of  said 
article  to  be  set  apart  to  each  family  or  member  of  the 
Choctaw  Xation,  when  that  nation  should  become  so  civilized 
and  enlightened  as  to  be  made  citizens  of  the  United  States ; 
that  the  United  States  agreed,  by  the  7th  article  of  the  treaty 
of  1825,  not  to  apportion  said  lands  for  the  benefit  of  the 
Choctaw  Xation  but  with  the  consent  of  that  naticm ;  that  the 
legal  effect  of  said  article  4  of  the  treaty  of  1S:>(),  and  of 
article  7  of  the  treaty  of  1825,  was  to  secure  to  the  heads  of 
families  and  individual  members  of  the  Choctaw  Xation  a 
title  in  fee  simple  to  all  lands  belonging  to  that  nation  not 
included  in  the  cession  made  by  the  treaty  of  1820,  but  that 
the  United  States  having,  by  the  treaty  of  ls:30,  disri^giirtied 
the  obligations  of  said  articles  4  and  7,  and  having  paid  for 
said  lands  ceded  by  the  Choctaw  Xation,  under  the  treaty  of 
1830,  an  inadequate  consideniti(m,  the  Choctaw  Xatiim  was 
entitled  to  be  paid  by  tlie  Ignited  States  tlie  whole  amount  of 
the  proceeds  resulting  from  the  side  of  said  lands  so  ceded. 

It  is  further  alleged  that  the  Choctaw  Xation,  by  its  legisla- 
tive assembly,  on  Xovember  0,  1S53,  created  a  delegatitm  to 
settle  all  unsettled  business  with  the  United  States;  that  on 
the  22d  of  June,  1855,  the  United  States  entereil  into  a  treaty 
with  the  Choctaw  Xation  to  settle  and  adjudicate  all  matters 
of  diflference,  claims,  or  demands  of  that  nation,  or  individual 
members  thereof;  that  subsecjuent  to  the  ratification  of  said 
treaty  by  the  United  States,  the  Senate  of  the  Unit(Ml  States 
entered  upon  the  examination  and  adjudicaticm  of  the  ques- 
tions submitted  to  it  by  article  11  of  that  treaty,  wIiereujKm 
a  statement  of  the  claims  and  demands  of  the  Choctaw  Xation 
upon  the  United  States,  with  supporting  evidence,  was  pre- 
sented to  the  Senate  to  enable  it  to  give  such  claims  a  just, 
fair,  and  liberal  consideration  ;  that  after  consideration  of  such 
claims,  the  Senate,  on  the  0th  of  March,  1S5D,  passed  a  resolu- 
tion to  allow  the  Choctaws  the  proceeds  of  the  side  of  such 
lands  as  had  been  sold  by  the  United  States  on  January  1, 
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1859,  deducting  therefrom  the  cost  of  survey  and  sale,  and  all 
proper  expenditures  and  payments  under  the  treaty  of  1830, 
excluding  the  reservations  allowed  and  secured,  and  estimating 
the  scrip  issued  in  lieu  thereof  at  $1.25  per  acre,  and  that  they 
be  allowed  12^  cents  per  acre  for  the  residue  of  said  lands. 

It  is  further  alleged  that,  in  pursuance  of  said  resolution,  the 
Secretary  of  the  Interior  caused  an  account  to  be  stated  be- 
tween the  United  States  and  the  Choctaw  Nation,  showing 
that  the  United  States  were  indebted  to  said  nation,  on  account 
of  the  net  proceeds  of  the  lands  ceded  by  the  treaty  of  Septem- 
ber, 1830,  in  the  sum  of  $2,981,247.30. 

It  is  also  alleged  tljiat,  under  the  treaty  of  June  22,  1855,  11 
Stat.  611,  in  consideration  of  the  claims  heretofore  stated,  and 
of  the  cession  and  lease  of  15,000,000  acres  of  land,  valued  at 
$2,225,000,  the  United  States  agreed  that  all  the  rights  and 
claims  of  the  Choctaw  Nation,  and  the  individuals  thereof,  and 
all  matters  in  dispute,  should  receive  a  just,  fair,  and  liberal 
consideration  and  settlement ;  that  by  virtue  thereof  the  Choc- 
taw Nation  became  entitled  to  a  settlement  of  and  payment  for 
all  their  pending  rights  and  claims,  individual  and  national, 
free  from  all  waivers  or  estoppels  which  might  in  equity  have 
been  interposed  against  them ;  and  that,  by  virtue  of  article  11 
of  the  treaty  of  June,  1855,  and  of  the  consideration  paid  to 
the  United  States  therefor,  the  Choctaw  Nation  became  enti- 
tled, by  virtue  of  article  18  of  the  treaty  of  1830,  whenever 
well-founded  doubts  should  arise,  to  have  said  treaty  construed 
most  favorably  toward  the  Choctaws. 

In  said  petition  the  Choctaw  Nation  prays  that  the  award 
of  the  Senate  of  the  United  States  be  made  final,  and  that  the 
account  stated  by  the  Secretary  of  the  Interior  may  be  restated, 
in  order  that  the  balance  due  may  be  determined  and  the  fol- 
lowing errors  corrected ;  that  the  proceeds  of  the  lands  sold  up 
to  January  1, 1859,  and  the  residue  then  remaining  unsold,  at 
12J  cents  per  acre,  amounted  to  $8,413,418.61,  instead  of 
$8,078,614.80;  that  the  actual  cost  of  survey  and  sale  was 
$256,387.74,  instead  of  $1,042,313.96 ;  that  the  sum  of  $120,- 
826.76  for  reservations  to  orphans  was  not  deducted,  included 
in  or  connected  with  the  aggregate  fund  against  which  it  is 
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I  charged  in  said  account;   that  there  should  not  have  been 

!  deducted  from  said  aggregate  fund  the  pa\Tnents  made  to  meet 

contingent  expenses  of  the  commissioners  appointed  to  adjust 

}  claims  under  the  14th  article  of  the  treaty  of  September,  1830, 

;  amounting  to  $51,820.79,  nor  the  expenses  growing  out  of  the 

location  and  sale  of  Choctaw  reservations,  and  perfecting  titles 
to  the  same,  amounting  to  $21,40S.36 ;  that  the  correction  of 
the  foregoing  errors  would  show  a  balance  payable  to  the 
Choctaw  Nation,  under  the  award  of  the  Senate,  of  84,295,- 

'  583.24,  instead  of  $2,981,247.80,  for  which  sum  the  Choctaw 

Nation  prays  judgment,  after  deducting  $250,000  paid  on 
account  of  said  award  under  the  act  of  March  2,  ISiU,  and  the 

'  further  sum  of  $250,000  in  bonds  appropriattnl  by  sjiid  act ; 

and  also  prays  that  interest  be  allowed  on  this  latter  sum  at  six 

'  per  centum  per  annum  from  March  2,  1801,  until  paid. 

It  is  further  alleged  that,  under  the  act  of  Congi-c^vs  approved 
March  2,  1801,  the  Choctaw  Nation  became  entitled  to  receive 
from  the  United  States  $250,000  in  bonds  bearing  interest  at 
six  per  centum  per  annum,  as  a  pa\Tnent  on  account  of  said 

'  award  of  the  Senate  of  the  United  States ;  that  the  issue  and 

delivery  of  said  bonds  was  demanded  by  the  Choctaw  Nation 

'  in  April,  18G1,  but  said  bonds  were  not  and  never  have  been 

issued  and  delivered  to  it,  nor  has  it  receive<l  from  the  United 

,  States  any  pa\Tnent  of  money  in  lieu  of  said  bonds ;  that  said 

Chodtaw  Nation  claims  from  the  Uniti^l  States  on  account  of 
said  award  the  said  sum  of  $250,Oi)0,  with  interest  at  six  per 
centum  per  annum  from  the  date  when  demand  for  siiid  l)onds 

;  was  made  until  paid ;  that  the  claims  of  the  Choctaw  Nation 

against  the  United  States,  but  for  the  adjudication  thereof  by 

i  the  Senate,  would  amount  to  $8,482,849.78,  for  which  the 

Choctaw  Nation  would  l)e  entitled  to  recover  judgment,  with 
interest  at  live  per  centum,  from  September  27, 1880 ;  and  that 
there  remains  due  and  payable  to  the  Choctaw  Nation  from 
the  United  States  on  account  of  the  award  of  the  Senate,  after 
deducting  therefrom  the  said  sum  of  $500,000,  the  sum  of 
$3,795,538.24,  on  which  the  Choctaw  Nation  claims  interest  at 
five  per  centum  per  annum. 

It  is  also  alleged  that,  between  July  1,  1801,  and  July  1, 
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1866,  there  became  due  from  the  United  States  to  the  Choc- 
taw Nation,  under  various  treaty  stipulations  made  prior  to 
July  1,  1861,  the  sum  of  $406,284.93,  of  which  amount  it  is 
admitted  the  United  States  may  legally  retain  $346,835.61, 
leaving  a  balance  due  of  $59,449.32. 

It  is  further  alleged  that  the  questions  of  difference  existing 
between  the  Choctaw  Nation  and  the  United  States  result 
from  the  non-fulfilment  of  treaty  stipulations,  and  relate 
exclusively  to  claims  which  can  now  only  Be  satisfied  by  the 
payment  of  such  sums  as  the  United  States  ought  under  its 
treaties  to  pay  to  said  Choctaw  Nation,  which  are  as  follows : 
1st,  Claims  upon  the  basis  of  the  Senate  award,  and  of  the 
correctness  of  the  account  stated  by  the  Secretary  of  the  In- 
terior May  8,  1860,  amountmg  to  $2,958,593.19,  with  mterest 
on  the  balance  due  on  the  award  of  the  Senate  at  five  per 
cent.,  and  on  the  bonds  authorized  by  Congress  at  six  per 
cent.,  until  paid;  2d,  Amount  due  under  the  award,  after 
correcting  errors  in  the  account  stated  by  the  Secretary  of 
the  Interior,  $4,272,879.13,  to  which  add  interest  on  balance 
due  under  the  award  of  the  Senate  from  March  9,  1859,  at 
five  per  cent.,  and  on  bonds  authorized  by  Congress  from 
March  2, 1861,  at  six  per  cent.,  until  paid ;  3d,  Amount  claimed 
in  case  the  award  of  the  Senate,  imder  article  11  of  the  treaty 
of  June  22,  1855,  should  be  set  aside,  $8,659,695.67,  with 
interest  on  the  14th  article  claims  of  $7,808,668.80,  from 
August  24, 1836,  until  paid ;  4th,  Claims  of  the  Choctaw  Nation 
against  the  United  States,  stated  upon  the  principle  that  the 
United  States  retain  the  lands  acquired  by  the  treaty  of  Sep- 
tember 27,  1830,  in  trust  for  the  benefit  of  the  Choctaw 
Nation,  and,  as  trustee,  are  bound  to  account  for  the  value 
of  said  lands,  after  deducting  therefrom  the  amounts  paid  to 
the  Choctaw  Nation  on  account  of  said  lands. 

The  petition  further  prays,  that  if  none  of  the  above  meth- 
ods of  stating  its  claims  against  the  United  States  are  such  as 
can  be  approved  and  sanctioned,  and  if  the  court  may  right- 
fully ignore  the  Senate  award  and  examine  the  matter  de  novo^ 
then  the  Choctaw  Nation  may  be  considered  as  having  been 
required,  in  violation  of  the  treaties  of  October,  1820,  and 
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January,  1825,  to  cede  to  the  United  States  the  lands  described 
in  the  treaty  of  September,  1830,  and  that  the  court  wiU  de- 
clare that  the  United  States,  from  and  after  the  treaty  of 
September,  1830,  held  such  lands  as  the  trustee  for  the  benefit 
of  the  Choctaw  Nation,  and  were  bound  to  account  for  the 
proceeds  resulting  from  the  sale  thereof;  that  the  court  will 
ascertain  the  amount  reaUzed  by  the  United  States  from  the 
sale  of  such  lands,  and  cause  an  account  to  be  stated  in 
respect  thereto,  atld  charge  against  the  same  the  value  of  aU 
payments  on  account  of  said  lands  by  the  United  States ;  that 
upon  such  accounting  a  judgment  may  be  rendered  for  the 
balance  found  due,  with  interest  thereon ;  and  that  the  Choc- 
taw Nation  have  judgment  for  the  amount  of  the  annuities 
due  to  it  from  July  1,  1861,  to  July  1,  1866,  amounting  to 
$59,449.32,  and  also  for  the  sum  of  $167,896.57,  being  the 
value  of  the  -lands  taken  from  the  Choctaw  Nation  by  the 
United  States  in  locating  the  western  boundary  of  the  State 
of  Arkansas. 

The  United  States,  in  addition  to  a  general  denial,  filed  a 
special,  plea,  alleging  that  by  the  14th  article  of  the  treaty  of 
1830  each  Choctaw  head  of  a  family  who  desired  to  remain  in 
Mississippi  and  become  a  citizen  of  the  State  was  to  be  permit- 
ted to  do  so  upon  signifying  his  intention  to  the  agent  of  the 
United  States  within  six  months  from  the  ratification  of  the 
treaty,  whereupon  he  should  be  entitlal  to  a  reservation  of 
land  including  his  improvement,  and,  should  he  live  upon  the 
land  for  five  years  thereafter,  a  grant  in  fee  simple  should 
issue  to  him.  That  within  the  six  months  100  heads  of  Choc- 
taw famihes  signified  their  intention  to  remain  and  become 
citizens  of  the  States  and  their  names  were  registered.  That 
on  August  12,  1833,  the  ceded  lands  were  directed  to  be  sold, 
and  an  agent  was  appointed  to  locate  the  reservations  of  those 
intending  to  remain.  That  many  who  were  not  registered 
applied  for  reservations,  but  were  not  recognized,  yet,  it  ap- 
pearing that  they  had  signified  their  intention  in  due  time  and 
been  refused  registry,  the  agent  was  directed  to  receive  evi- 
dence and  make  provisional  locations  of  lands  the  sale  of 
which  was  suspended  to  await  the  action  of  Congress.     That 
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commissioners  were  appointed  to  adjust  the  claims  to  reserva- 
tions, and  filed  a  report  on  June  16,  1845.  That  143  heads  of 
Choctaw  families  obtained  reservations  in  the  ceded  territory, 
and  1155  other  Choctaw  heads  of  families  were  found  to  be 
entitled  to  the  benefits  of  article  14  of  the  treaty,  but  the 
United  States  ha<l  disposed  of  the  lands  to  which  they  would 
have  been  entitled,  so  that  it  was  impossible  to  gi\i0  said  In- 
dians the  quantity  to  which  they  were  severally  entitled. 
Said  commissioners  thereupon  estimated  the  quantity  of  land 
to  which  each  of  said  Indians  would  be  entitled  and  allowed 
him  for  the  same  quantity,  to  be  taken  out  of  any  pubUc  lands 
in  the  States  of  Mississippi,  Louisiana,  Alabama,  or  Arkansas, 
subject  to  entry  at  private  sale.  That  1155  pieces  of  scrip, 
each  representing  one  half  the  allowance  of  land,  were  issued 
to  those  entitled  thereto,  and  were  accepted  in  part  payment 
for  the  lands  aforesaid ;  that  the  remaining  1155  half  pieces 
of  scrip  were  reser\^ed  and  interest  paid  thereon  valued  at 
$1.25  per  acre  to  those  entitled  thereto,  until  the  principal  of 
$872,000  was  paid  upon  the  execution  of  a  final  release  of  all 
claims  of  such  parties  under  the  fourteenth  article  of  the 
treaty.  That  thereby  the  claims  of  1155  Choctaw  heads  of 
families  were  fuUy  satisfied  and  discharged,  and  any  further 
claim  by  or  on  behalf  of  them  was  forever  barred.  The  plea 
prays  that  so  much  of  the  amended  petition  as  sets  forth  a 
cause  of  action  in  behalf  of  said  1155  Choctaw  heads  of  fami- 
Ues  for  the  value  of  lands  alleged  to  be  due  them  be  dismissed. 

To  this  special  plea  the  Choctaw  Nation  filed  a  repUcation 
on  April  22,  1884,  which  in  substance  denied  the  vaUdity  of 
the  alleged  release  mentioned  in  the  plea,  on  the  ground  that 
the  same  was  wrongfully  exacted  under  circumstances  that 
made  it  inequitable  for  the  United  States  to  insist  upon  it  as  a 
bar  to  the  claims  of  the  Choctaw  Nation  covered  by  it. 

The  case  having  been  heard  before  the  Court  of  Claims,  the 
court,  upon  the  evidence,  found  the  facts,  which  are  set  out  in 
much  detail.     It  is  only  necessary  here  to  state  the  following : 

The  War  Department,  then  having  charge  of  Indian  affairs, 
on  May  21,  1831,  instructed  Colonel  Ward,  the  Indian  agent 
in  Mississippi,  on  the  subject  of  carrying  into  effect  the  treaty  of 
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September  27, 1830.  The  corresi)ondence  between  the  dej)art- 
ment  and  its  agents  is  set  out  fully.  On  June  2(>,  1838,  Mr. 
G.  W.  Martin  was  appointed  by  the  War  Department  to  make 
selections  of  the  locations  of  land  granted  to  the  Choctaws 
under  the  14th,  15th,  and  lOth  articles  of  the  treaty,  and  was 
instructed  to  call  on  Ward  and  Major  Armstrong,  also  an  agent 
of  the  United  States,  appointed  imder  the  treaty,  for  the  regis- 
try of  the  different  classes  so  entitled.  In  pursuance  of  his 
instructions,  Mr.  Martin  located  claims  and  received  evidence 
of  claimants,  and  transmitted  re}K)rts  to  the  Secretary  of  War, 
with  a  list  of  580  claims  for  reservations  under  the  14th  arti- 
cle, and  with  affidavits  as  to  forty  claimants,  sho\ving  imper- 
fections in  Ward's  register,  and  that  j)ei'sons  who  sought  to  be 
registered  were  refused,  and  not  j)ermitted  to  do  so. 

It  was  found  as  a  fact  by  the  Court  of  Chiims  that  Ward 
was  unfit  for  the  duties  of  the  situation ;  tliat  his  conduct  was 
marked  by  acts  calculated  to  deter  the  Indians  from  making 
application;  that  he  was  abusive  and  insulting  to  them,  pre- 
venting them  thereby  from  making  application  under  the  14th 
article  of  the  treaty,  in  order  to  necessitate  their  going  west  of 
the  Mississippi.  He  insisted  that  the  Indians  had  sokl  their 
land ;  that  ho  had  been  instructed  to  induce  as  many  as  jx>ssi- 
ble  to  go  west ;  and  that  more  had  l>een  n^gistered  than  had 
been  anticipated.  After  the  24tli  of  August,  1S31,  the  agents 
of  the  United  States  insisted  that  those  whose  names  were  not 
registered  should  go  west,  and  that  if  they  did  not  go  soldiers 
would  be  sent  to  drive  them  out ;  that  they  would  take  their 
children  fi'om  them ;  and  many  other  threats  were  ma<le  by 
them. 

On  the  31st  of  July,  1838,  about  5000  of  the  Choctaw 
Indians  still  remained  in  Mississippi;  notwithstanding  the 
efforts  of  the  removing  agent  of  the  government  to  remove 
them,  they  remained,  asserting  their  intention  to  do  so,  and 
claiming  the  benefit  of  the  14th  article  of  the  treaty  of  1S30. 
It  was  the  intention  of  those  remaining  east  of  tlie  Mississippi 
to  take  the  benefit  of  the  14th  article  of  the  tn^aty. 

It  was  also  found  by  the  court  that  the  whole  numlx^r  of 
heads  of  famihes  receiving  land  under  the  14th  article  was 
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143 ;  the  number  who  estabhshed  theh*  rights  under  the  act  of 
Congress  approved  August  23,  1842,  was  1150 ;  and  the  num- 
ber disallowed  -by  the  commissioner  was  292.  The  commis- 
sioner rejected  the  claims  of  191  heads  of  famiUes  under  that 
act  because  they  had  no  improvement  on  their  reservations  on 
the  27th  of  September,  1830,  and  did  not  reside  on  the  same 
for  five  years  continuously  after  said  date.  These  191  fami- 
lies compUed,  or  attempted  to  comply,  with  the  requirements 
of  the  14th  article  within  the  time  required  by  it,  but  were 
deprived  of  their  rights  under  it  by  the  agents  of  the  United 
States.  They  were  entitled  to  reservations  amounting  to 
225,760  acres. 

It  was  also  found  by  the  court  that,  under  the  provisions  of 
tha  act  of  Congress  approved  August  23,  1842,  the  United 
States,  having  failed  to  grant  to  said  Choctaw  heads  of  fami- 
lies the  lands  which  they  and  their  children  claimed  under 
said  treaty,  and  having  disposed  of  the  said  lands,  so  that  it 
was  impossible  to  give  said  Choctaw  heads  of  families  the 
lands  whereon  they  resided  on  the  date  of  the  treaty  of  1830, 
did,  between  June,  1843,  and  November,  1851,  issue  and 
deUver  to  the  said  1155  Choctaw  heads  of  families,  and  to 
their  children,  the  certificates  or  scrip  provided  for  in  said  act, 
for  1,404,640  acres  of  land,  which  certificates  or  scrip  the  said 
Choctaw  heads  of  famiUes  and  their  children  were  required 
by  the  United  States  to  receive  and  accept  in  lieu  of  the  res- 
ervations of  land  which,  under  the  said  i4th  article  of  the 
treaty,  they  claimed.  The  United  States  refused  to  deUver  to 
the  said  Choctaw  heads  of  families  and  their  children  that 
one  half  of  the  scrip  which  might  have  been  delivered  ta 
them  under  the  provisions  of  the  said  act  of  Congress,  east  of 
the  Mississippi  River,  until  the  said  Choctaw  heads  of  famihes 
and  their  children  had  either  started  for,  or  actually  arrived 
in,  the  Choctaw  territory  west  of  the  Mississippi  River. 

Under  the  act  of  Congress  approved  March  3, 1845,  697,600 
acres  in  the  said  certificates  or  scrip,  so  directed  to  be  dehv- 
ered  to  the  1155  Choctaw  heads  of  famiUes  and  their  children, 
were  funded  at  the  value  of  $1.25  per  acre,  with  interest  pay- 
able, thereon  annually  forever  at  the  rate  of  five  per  centum 
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per  annum;  which  specified  number  of  axjres  in  certificates, 
funded  imder  said  act,  was  that  part  of  said  certificates  which 
was  not  deUverable  east  to  the  said  Choctaw  heads  of  famihes 
and  their  children,  and  not  untU  their  arrival  in  the  Choctaw 
territory  west  of  the  Mississippi  River.  This  scrip,  which 
was  funded  for  the  benefit  of  said  Choctaw  heads  of  famihes 
and  their  children,  under  the  act  of  Congress  of  March  3, 
18tlr5,'was  funded  by  the  United  States  at  the  rate  of  $1.25  an 
acre,  amounting  to  the  sum  of  $872,000,  which  sum  was  paid 
to  the  said  heads  of  families  and  their  children,  or  their  legal 
representatives,  under  the  provisions  of  an  act  of  Congress 
approved  July  21,  1852. 

It  was  further  found  by  the  Court  of  Claims  that  the  said 
ChoctaAV  heads  of  families  and  their  children,  claimants  under 
the  14th  article  of  the  treaty  of  September,  1830,  were 
reduced  to  a  helpless  condition  of  want,  which  rendered  it 
practically  impossible  for  them  to  contend  with  the  United 
.States  in  their  requirement  that  the  said  Choctaw  heads  of 
famihes  should  accept  and  receive  the  scrip  provided  to  be 
issued  to  them,  in  heu  of  the  reservations,  by  the  act  of  1842, 
^nd  the  said  scrip  and  the  money  paid  to  redeem  the  same 
were  taken  and  accepted  because  they  were  powerless  to 
enforce  any  demands  against,  or  impose  any  conditions  upon, 
:the  United  States. 

The  Choctaw  Xation,  by  its  proper  authorities,  on  Novem- 
ber 6,  1852,  execut(j(l  and  delivered  to  the  United  States  the 
following  instrument,  for  the  purposes  therein  specified : 

"  )Vhereas,  by  an  act  of  Congress  entitled  '  An  Act  to  supply 
deficiencies  in  the  appropriations  for  the  service  of  the  fiscal 
year  ending  the  30th  day  of  June,  1852,'  all  payments  of  in- 
terest on  tthe  amount  awarded  Choctaw  claimants  under  the 
14th  article  of  the  treaty  of  Dancing  Eabbit  Creek  for  lands 
on  which  they  resided,  but  which  it  is  impossible  to  give  them, 
shall  cease,  and  that  the  Secretary  of  the  Interior  be  directed 
to  pay  said  claimants  the  amount  of  the  principal  awards  in 
each  case  respectively,  and  that  an  amount  necessary  for  this 
purpose  be  appropriated,  not  exceeding  the  sum  of  $872,000; 
and  that  final  payment  and  satisfaction  of  said  awards  shall 
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be  first  ratified  and  approved  as  a  final  release  of  aU  claims  of 
such  parties  under  the  14th  article  of  said  treaty,  by  the  proper 
national  authority  of  the  Choctaws,  in  such  form  as  shaU  be 
prescribed  by  the  Secretary  of  the  Interior  :  Now  be  it  known, 
that  the  said  general  council  of  the  Choctaw  Nation  do  hereby 
ratify  and  approve  the  final  payment  and  satisfaction  of  said 
awards,  agreeably  to  the  provisions  of  the  act  aforesaid,  as  a 
final  release  of  the  claims  of  such  parties  under  the  lith  article 
of  said  treaty." 

On  the  9th  day  of  November,  1853,  the  legislative  council  of 
the  Choctaw  Nation  provided  for  the  appointment  of  a  dele- 
gation w^hich  should  represent  said  nation  in  the  settlement  of 
all  the  unsettled  claims  and  demands  of  said  nation  or  individual 
members  thereof  against  the  tJnited  States.  The  preamble  to 
the  joint  resolution  appointing  that  delegation  recites  that 
"the  Choctaws  were,  and  ever  have  been,  dissatisfied  with  the 
manner  in  which  the  treaty  of  Dancing  Rabbit  Creek  was 
made,  owing  to  the  many  circumstances  which  were  created 
to  force  them  into  it,  and  owing  to  the  exceeding  small  and 
inadequate  amount  which  was  given  as  pajonent  for  their 
country  ; "  and  that  "  a  large  number  of  claims  on  the  United 
States,  arising  under  the  14th  and  19th  and  other  articles  of 
the  treaty  of  1830,  are  still  remaining  unpaid;"  and  the  said 
delegates  were  "  clothed  with  full  power  to  settle  and  dispose 
of,  by  treaty  or  otherwise,  aU  and  every  claim  and  interest  of 
the  Choctaw  people  against  the  government  of  the  Unital 
States,  and  to  adjust  and  bring  to  a  final  close  all  unsettled 
business"  between  said  people  and  the  government  of-  the 
United  States. 

This  delegation  opened  negotiations  with  the  United  States, 
through  the  Commissioner  of  Indian  Affairs,  for  a  new  treaty, 
by  means*  of  a  communication  in  writing,  dated  on  the  5th  of 
April,  1854,  which  contained  a  general  statement  or  survey  of 
the  condition  of  the  relations  then  existing  between  the  Choc- 
taw Nation  and  the  United  States,  and  set  out  seriatim  com- 
plaints against  the  government,  especially  for  causes  of  dis- 
satisfaction arising  under  the  treaty  of  September  27,  1830, 
clainiing  that  scarcely  one  of  the  stipulations  of  that  treaty 
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had  been  carried  out  by  the  governinent,  so  as  to  do  justice 
according  to  the  intent  of  the  treaty.  They  especially  alleged 
that  the  laws  passed  for  the  examination  of  their  claims  under 
said  treaty,  and  the  14th  article  thereof,  prescribed  a  course  of 
adjudication  of  so  rigid  and  technical  a  character  as  necessarily 
to  exclude  many  just  claims ;  that  many  were  compelled  to 
remove  because  of  the  failure  of  the  government  to  give  them 
their  rights  under  the  said  article,  and  that  the  law  imjustly 
cut  off  such  persons  from  the  benefits  of  it ;  that  the  scrip 
issued  imder  the  law  was  paid  in  such  a  manner  as  to  make  it 
of  but  little  value  to  the  Indian ;  and  that  those  who  received 
anything  received  but  a  mere  pittance.  They  contended  that 
many  claims  existed  unadjusted  and  unpaid  under  the  19th 
article,  and  proix)sed  to  make  an-angement  for  final  adjust- 
ment of  all  matters,  national  and  individual,  in  a  new  treaty, 
by  which  the  nation  proposed  to  pay  all  individual  claims 
under  the  14th  and  19th  articles,  and  release  the  govermnent 
of  the  United  States  from  all  resjx)nsibility  on  that  account, 
because  such  claims  were  not  susceptible  of  proof  against  the 
United  States,  but  could  be  adjusted  by  the  authorities  of  the 
nation,  pro\ided  the  nation  could  effect  such  a  settlement 
with  the  United  States  as  the  Choctaw  people  desired.  They 
claimed  that  under  the  treaty  of  September  27,  1830,  the 
Choctaw  Nation  was  entitled  to  the  funds  arising  from  the 
sale  of  lands  ceded,  after  deducting  the  expenses  of  sale,  and 
the  debt  mentioned  in  said  treaty ;  tliat  the  government  of  the 
United  States  was  a  trustee  for  the  Choctaw  Nation  in  the 
sale  of  the  lands  ceded  by  that  treaty,  so  that,  after  the  pay- 
ment of  the  expenses  incident  to  the  execution  of  the  trust,  the 
Indians  were  entitled  to  the  remainder;  and  they  proposed 
that  the  payment  to  the  nation  of  such  remainder  should  oper- 
ate in  law  as  a  satisfaction  of  the  individual  claims  under  a 
new  treaty. 

Upon  the  basis  of  this  communication  the  Commissioner  of 
Indian  Affairs  instructed  the  agent  of  the  United  States  for 
the  Choctaws  to  make  the  requisite  inquiry  and  investigation 
to  ascertain  the  character  and  extent  of  their  claims,  and 
what  arrangement  was  necessary  to  accomplish  the  object  in 


Digitized  by 


Google 


CHOCTAW  NATION  v.   UNITED   STATES.  21 

Statement  of  Facts. 

view.  The  agent  of  the  United  States  for  the  Choctaws  sub- 
mitted to  the  Commissioner  of  Indian  AflPairs,  in  answer  to 
this  reference,  a  paper  containing  a  comparative  estimate  or 
approximate  statement  of  the  claims  then  asserted  by  the 
Choctaw  commissioners,  which  statement  had  been  furnished 
by  the  Choctaw  delegation  to  said  agent.  The  aggregate 
amount  of  these  claims  so  stated  was  $6,599,230,  which  it 
was  proposed  to  settle  on  the  principle  of  allowing  the  net 
proceeds  of  the  sales  of  the  lands  ceded  to  the  United  States 
by  the  Choctaw  Nation  under  the  treaty  of  September  27, 
1830,  the  whole  showing  the  balance  claimed  to  be  due  to  the 
Choctaws  to  be  $2,380,701.  The  agent  of  the  United  States, 
in  his  communication  to  the  Commissioner  of  Indian  Affairs, 
referring  to  said  statement,  said :  "  I  have  examined  this  state- 
ment carefully,  and  from  the  most  reliable  information  I  am 
possessed  of,  obtained  in  the  Choctaw  country  and  here,  I  am 
inclined  to  think  that  part  of  it,  embracing  the  extent  of  the 
obligations  under  the  treaty,  is  as  nearly  correct  as  it  could  be 
made  at  this  date." 

The  amount  of  the  obligations  under  the  treaty,  thus  re- 
ferred to,  was  placed  in  said  statement  at  §0,599,230.  These 
negotiations  between  the  Choctaw  delegation  and  the  execu- 
tive authorities  of  the  United  States  were  conducted  with 
reference  to  the  accomplishment  of  the  following  objects : 

1st.  That  the  United  States  should  provide,  in  a  new  treaty, 
for  an  examination  and  settlement  of  aU  the  claims  of  the 
Choctaws,  whether  national  or  individual,  under  the  treaty  of 
1830,  as  specified  in  the  letter  of  the  Choctaw  delegation  to 
the  Commissioner  of  Indian  Affairs,  dated  April  5,  1854. 

2d.  That  the  Choctaws  should  adjust  their  disputes  with 
the  Chickasaws;  should  lease  to  the  United  States  all  that 
portion  of  their  common  territory  between  the  98th  and  100th 
degrees  of  west  longitude,  for  the  permanent  settlement  of  the 
Wichita  and  such  other  bands  of  Indians  as  the  United  States 
might  desire  to  locate  therein ;  and  should  absolutely  and  for- 
ever quit  claim  and  relinquish  to  the  United  States  all  their 
right,  title,  and  interest  in  and  to  any  and  all  lands  west  of 
the  100th  degree  of  west  longitude. 
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These  negotiations  resulted  in  the  treaty  of  1S55,  which 
was  ratified  by  the  Senate  of  the  United  States  on  the  21st  of 
Februan%  185^5,  and  proclaimed  by  the  President  on  March 
4th  of  the  same  year.  11  Stat.  Cll.  The  preamble  to  that 
treaty  recites  that  "  the  Choctaws  contend  that  by  a  just  and 
fair  construction  of  the  treaty  of  September  27,  1830,  they 
are,  of  right,  entitle<i  to  the  net  proceeds  of  the  lan(k  ceded 
by  them  to  the  United  States  under  said  treaty,  and  have  pro- 
posed that  the  question  of  their  right  to  the  same,  together 
with  the  whole  subject-matter  of  their  unsettled  claims, 
whether  national  or  individual,  against  the  United  States, 
arising  imder  the  various  provisions  of  said  treaty,  shall  be 
referred  to  the  Senate  of  the  United  States  for  final  adjudica- 
tion and  adjustment." 

By  the  terms  of  that  treaty,  a  division  of  their  common 
lands  was  made  between  the  Choctaws  and  the  Chickasaws, 
and  the  Choctaws  relimjuished  to  the  United  States  all  their 
lands  west  of  the  lOOth  degree  of  west  longitude,  and  the 
Chcxjtaws  and  the  Chickasaws  together  leased  to  the  United 
States  all  that  portion  of  their  common  territorj'^  west  of  the 
98th  degree  of  west  longitude,  for  the  permanent  settlement 
of  the  Wichita  and  such  other  tribes  or  bands  of  Indians  as 
the  government  of  the  United  Stiites  might  desire  to  locate 
therein.  The  11th  and  12th  articles  of  said  treaty  are  as  fol- 
lows : 

"Akticle  11.  The  government  of  the  United  States,  not 
being  prepared  to  assent  to  the  claim  set  up  under  the  treaty 
of  Septemter  the  twenty-seventh,  eighteen  hundred  and  thirty, 
and  so  earnestly  contended  for  by  the  Choctaws  as  a  rule  of 
settlement,  but  justly  appreciating  the  sacrifices,  faithful  ser- 
vices, and  general  good  conduct  of  the  Choctaw  people,  and 
being  desirous  that  their  rights  and  claims  against  the  United 
States  shall  receive  a  just,  fair,  and  Uberal  consideration,  it  is 
therefore  stipulated  that  the  following  questions  be  submitted 
for  adjudication  to  the  Senate  of  the  United  States : 

"  First.  Whether  the  Choctaws  are  entitled  to,  or  shall  be 
allowed,  the  proceeds  of  the  sale  of  the  lands  ceded  by  them 
to  the  United  States  by  the  treaty  of  September  the  twenty- 
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seventh,  eighteen  hundred  and  thirty,  deducting  therefrom  the 
cost  of  their  survey  and  sale,  and  aU  just  and  proper  expendi- 
tures and  payments  under  the  provisions  of  said  treaty ;  and, 
if  so.  what  price  per  acre  shall  be  allowed  to  the  Choctaws  for 
the  lands  remaining  unsold,  in  order  that  a  final  settlement 
with  them  may  be  promptly  effected.     Or, 

"  Second.  Whether  the  Choctaws  shall  be  allowed  a  gross 
sum  in  further  and  full  satisfaction  of  all  their  claims,  national 
and  individual,  against  the  United  States;  and,  if  so,  how 
much. 

"  Akticle  12.  In  case  the  Senate  shall  award  to  the  Choc- 
taws the  net  proceeds  of  the  lands  ceded  as  aforesiiid,  the 
same  shall  be  received  by  them  in  full  satisfaction  of  all  their 
claims  against  the  United  States,  whether  national  or  individ- 
ual, arising  under  any  former  treaty ;  and  the  Choctaws  shall 
thereupon  become  hable  and  bound  to  pay  all  such  individual 
claims  as  may  be  adjudged  by  the  proper  authorities  of  the 
tribe  to  be  equitable  and  just  —  the  settlement  and  payment 
to  be  made  with  the  advice  and  imder  the  direction  of  the 
United  States  agent  for  the  tribe ;  and  so  much  of  the  fund 
awarded  by  the  Senate  to  the  Choctaws,  as  the  proper  authori- 
ties thereof  shall  ascertain  and  determine  to  be  necessary  for 
the  payment  of  the  just  liabilities  of  the  tribe,  shall,  on  their 
requisition,  be  paid  over  to  them  by  the  United  States.  But 
should  the  Senate  allow  a  gross  sum,  in  further  and  full  satis- 
faction of  all  their  claims,  whether  national  or  individual, 
against  the  United  States,  the  same  shall  be  accepted  by  the 
Choctaws,  and  they  shall  thereupon  become  liable  for,  and 
bound  to  pay,  all  the  individual  claims  as  aforesaid ;  it  being 
expressly  understood  that  the  adjudication  and  decision  of  the 
Senate  shall  be  final." 

In  pursuance  of  the  eleventh  article  of  the  treaty,  the  ques- 
tions submitted  to  the  Senate  of  the  United  States  were 
answered  by  a  resolution  of  the  Senate  passed  on  the  9th  of 
March,  1859,  as  follows : 

"  Resolved,  That  the  Choctaws  be  allowed  the  proceeds  of 
the  sale  of  such  lands  as  have  been  sold  by  the  United  States 
on  the  1st  day  of  January  last,  deducting  therefrom  the  costs 
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of  their  survey  and  sale,  and  all  proper  expenditures  and  pay- 
ments under  said  treaty,  excluding  the  reservations  allowed 
and  secured,  and  estimating  the  scrip  issued  in  lieu  of  reserva- 
tions at  the  rate  of  $1.25  j>er  acre ;  and,  further,  that  they  be 
also  allowed  twelve  and  a  half  cents  per  acre  for  the  residue 
of  said  lands." 

In  reference  to  this  award  of  the  Senate,  the  Court  of 
Claims,  in  the  finding  of  facts,  says :  "  The  consideration  which 
Avas  given  by  the  Senate  to  the  subject-matter  so  submitted  to 
it  by  the  said  eleventh  article  of  the  said  treaty,  and  to  the 
evidence  which  was  so  presented  to,  and  tidvcn  and  considered 
by,  the  Senate,  w^as  full,  fair,  and  impartial,  and  its  adjudica- 
tion, as  made  under  the  said  article,  was  not  influenced  or 
affected  by,  anjl  was  in  no  way  or  degree  the  result  of,  any 
fraud,  corruption,  partiality,  and  there  is  no  evidence  tending 
to  show  that  it  was  the  result  of  surprise  or  mistake  on  the 
part  of  the  Senate,  or  any  member  thei'eof." 

On  the  9th  of  ilarch,  1850,  the  Senate  of  the  Unite<i  States 
al3o  adopted  a  resolution  for  the  pur])ose  of  ascertaining  the 
amount  due  the  Choctaw  Nation  under  their  award,  as  follows : 
"Kesolved,  That  the  Secretary  of  the  Interior  cause  an  ac- 
count to  be  stated  with  the  Choctaws  showing  what  amount  is 
due  them  according  to  the  above  prescribed  principles  of  settle- 
ment, and  re}>ort  the  same  to  Congress."  And  the  Secretary 
of  the  Interior,  in  compliance  with  the  mandate  of  siiid  resolu- 
tion, did,  on  the  8th  of  May,  1800,  transmit  to  Congress  a 
statement  of  account  vriih  the  Choctaw  Xation.  This  account 
shows,  as  the  proceeds  of  the  sales  of  the  ChcK^taw  lands  up  to 
January  1, 1859,  together  Avith  the  residue  of  siiid  hinds  unsold 
at  that  date,  at  twelve  and  one-half  cents  per  acre,  an  amount 
in  all  of  §8,078,014.80,  from  which  was  to  be  dtnlucted  the 
whole  amount  of  charges,  equal  to  85,097,r50T.5(),  leaving  a 
balance  due  to  the  Choctaws  of  $2,981,247.30. 

On  the  9th  day  of  January,  1801,  the  Choctaw  Xation,  by  its 
memorial  addressed  to  Congress,  demanded  paynuMit  from  the 
United  States  of  the  amount  claimed  to  l>e  (hio  to  it  under 
said  award.  By  the  provisions  of  the  act  of  ^larch  2,  1801, 
the  Indian  appropriation  act,  12  Stat.  238,  there  was  paid  to 
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the  Choctaw  Nation  the  sum  of  $250,000  on  account  of  their 
claim.  The  bonds  for  the  additional  sum  of  $250,000,  which 
were  by  that  act  directed  to  be  issued  and  deUvered  to  said 
Choctaw  Nation  on  account  of  said  claim,  were  never  issued 
or  delivered  to  it,  although  demand  for  the  same  was  made 
upon  the  Secretary  of  the  Treasury  by  them  on  the  4th  of 
April,  1861. 

Upon  the  findings  of  fact,  the  Court  of  Claims  found  a 
balance  due  the  Choctaw  Nation  from  the  United  States  of 
$408,120.32,  made  up  of  various  claims  arising  under  the 
treaty  of  1830,  and  for  the  value  of  land  taken  in  fixing  the 
boundary  between  the  State  of  Arkansas  and  the  Choctaw 
Nation,  deducting  the  payment  made,  under  the  act  of  1861,  of 
$250,000.  In  reaching  this  conclusion  the  Court  of  Claims 
rejected  the  award  of  the  Senate,  under  the  treaty  of  1855,  as 
having  no  effect  in  law,  and  excluded  the  consideration  of  all 
claims  covered  by  the  release  executed  by  the  Choctaw  Nation 
on  November  6,  1852. 

Mr.  John  J,  Weed^  Mr,  Jeremiah  M.  Wilson,  and  Mr.  Samud 
SheU<Jiharger  for  the  Choctaw  Nation. 

Mr.  Assistant  Attorney  General  Maury  and  Mr.  Assistant 
AttoTm^y  General  Howard  for  the  United  States. 

Mr.  Justice  Matthews,  after  stating  the  case  as  above  re- 
ported, delivered  the  opinion  of  the  Court. 

The  general  purpose  of  this  suit  is  a  judicial  settlement  of 
aU  existing  controversies  between  the  Choctaw  Nation  and 
the  United  States.  The  specific  claims  of  the  Choctaw  Nation 
are  stated  in  the  petition  in  the  alternative.  It  is  claimed,  in 
the  first  instance,  that  the  award  of  the  Senate,  and  the 
amount  found  due  as  a  balance  ijpon  the  account  between  the 
parties,  stated  upon  the  principles  of  that  award,  should  either 
be  enforced  as  a  finality  by  the  judgment  of  tbe  court  in  the 
present  case,  or  that,  if  not  technically  enforceable  as  an  award, 
it  still  furnishes  a  rule  for  an  equitable  settlement  of  the 
differences  between  the  parties.  But,  in  the  second  place,  it 
is  claimed  that  if  the  award  cannot  be  considered  in  either  of 
th^e  lights,  then  the  whole  controversy  and  all  questions  in- 
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volved  in  it,  from  the  beginning,  under  any  of  the  treaties 
between  the  parties,  are  open  for  investigation  and  decision 
upon  their  original  merits.  And  under  this  head  the  Choctaw 
Nation  claim  compensation  for  various  breaches,  on  the  part 
of  the  United  States,  of  the  treaty  of  September  27,  1830,  and, 
in  general,  such  a  failure  on  its  part  to  comply  with  its  pro- 
visions, as  in  substance  deprived  the  Choctaw  Nation  of  all 
the  benefits  intended  to  be  conferred  by  it,  for  which  it  is 
claimed  they  are  entitled  to  an  equitable  equivalent  as  com- 
pensation. 

In  respect  to  so  much  of  the  petitioner's  case  as  rests  upon 
specific  failures  to  comply  with  the  provisions  of  article  14  of 
that  treaty,  as  to  those  Choctaw  heads  of  families  who  claimed 
reservations  within  its  terms  and  did  not  receive  them,  the 
government  of  the  United  States  relies  upon  the  release  exe- 
cuted by  the  Choctaw  Nation  in  pursuance  of  the  require- 
ments of  the  act  of  July  21,  1852,  under  which  a  payment  of 
$872,000  was  made  in  satisfaction  of  the  amounts  awarded 
the  Choctaw  claimants  under  that  article  of  the  treaty  of  1830. 

The  Court  of  Claims,  as  it  appears,  declined  to  give  any 
legal  effect  whatever  to  the  award  made  by  the  Senate  under 
the  treaty  of  1855,  feeling  constrained  to  that  conclusion  by 
the  terms  of  the  act  of  March  3,  1881,  conferring  jurisdiction 
upon  it  in  this  suit,  and  on  the  other  hand,  it  gave  all  the  effect 
claimed  by  the  United  States  for  the  release  under  the  act  of 
1852.  Its  judgment  in  favor  of  the  Choctaw  Nation  was 
made  up  as  follows : 

For  claims  under  the  14th  article  of  the  treaty  of 

1830,  not  covered  by  the  release  of  1852  .  .  $417,656.00 
For  claims  under  the  19th  article  of  the  treaty  of 

1830 • 42,920.00 

For  land  taken-  in  fixing  the  boundary  of  the 

State  of  Arkansas  and  the  Choctaw  Nation  .  68,102.00 
For  transportation  and  subsistence  under  the 

treaty  of  1830 51,993.00 

For  unpaid  annuities 59,449.32 

For  guns,  ammunition,  &c 18,000.00 

Total $658,120.32 
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And  it  credited  the  balance  thus  found  due  with  a  payment 
made  under  the  act  of  March  2,  1861,  of  $250,000. 

In  reviewing  the  controversy  between  the  parties  presented 
by  this  record,  it  is  important  and  necessary  to  consider  and 
dispose  of  some  preliminary  questions.  The  first  relates  to  the 
character  of  the  parties,  and  the  nature  of  the  relation  they 
sustain  to  each  other.  The  United  States  is  a  sovereign  nation, 
not  suable  in  any  court  except  by  its  own  consent,  and  upon 
such  terms  and  conditions  as  may  accompany  that  consent, 
and  is  not  subject  to  any  municipal  law.  Its  government  is 
limited  only  by  its  own  Constitution,  and  the  nation  is  subject 
to  no  law  but  the  law  of  nations.  On  the  other  hand,  the 
Choctaw  Nation  falls  within  the  description  in  the  terms  of 
our  Constitution,  not  of  an  independent  state  or  sovereign 
nation,  but  of  an  Indian  tribe.  As  such,  it  stands  in  a  pecu- 
liar relation  to  the  United  States.  It  was  capable  under  the 
terms  of  the  Constitution  of  entering  into  treaty  relations  with 
the  government  of  the  United  States,  although,  from  the 
nature  of  the  case,  subject  to  the  power  and  authority  of  the 
laws  of  the  United  States  when  Congress  should  choose,  as  it 
did  determine  in  the  act  of  March  3,  1871,  embodied  in  §  2079 
of  the  Revised  Statutes,  to  exert  its  legislative  power. 

As  was  said  by  this  court  recently  in  the  case  of  the 
United  States  v.  Kagama,  118  U.  S.  375,  383 :  "These  Indian 
tribes  are  the  wards  of  the  nation;  they  are  communities 
dependent  on  the  United  States ;  dependent  largely  for  their 
daily  food ;  dependent  for  their  political  rights.  They  owe  no 
allegiance  to  the  States  and  receive  from  them  no  protection. 
Because  of  the  local  ill-feeling,  the  people  of  the  States  where 
they  are  found  are  often  their  deadliest  enemies.  From  their 
very  weakness  and  helplessness,  so  largely  due  to  the  course 
of  dealing  of  the  Federal  Government  with  them,  and  the 
treaties  in  which  it  has  been  promised,  there  arises  the  fluty  of 
protection,  and  with  it  the  power.  This  has  always  been  rec- 
ognized by  the  Executive,  and  by  Congress,  and  by  this  court, 
whenever  the  question  has  arisen." 

It  had  accordingly  been  said  in  the  case  of  Worcester  v. 
Georgia^  6  Pet.  615,  582 :  "  The  language  used  in  treaties  with 
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the  Indians  should  never  be  construed  to  their  prejudice.  If 
words  be  made  use  of  which  are  susceptible  of  a  more  extended 
meaning  than  their  plain  import,  as  connected  with  the  tenor 
of  the  treaty,  they  should  be  considered  as  used  only  in  the 
latter  sense.  .  .  .  How  the  words  of  the  treaty  were 
understood  by  this  unlettered  people,  rather  than  their  critical 
meaning,  should  form  the  rule  of  construction." 

The  recognized  relation  between  the  parties  to  this  contro- 
versy, therefore,  is  that  between  a  superior  and  an  inferior, 
whereby  the  latter  is  placed  under  the  care  and  control  of  the 
former^  and  which,  while  it  authorizes  the  adoption  on  the 
part  of  the  United  States  of  such  policy  as  their  own  public 
interests  may  dictate,  recognizes,  on  the  other  hand,  such  an 
interpretation  of  their  acts  and  promises  as  justice  and  reason 
demand  in  all  cases  where  power  is  exerted  by  the  strong  over 
those  to  whom  they  owe  care  and  protection.  The  parties  are 
not  on  an  equal  footing,  and  that  inequality  is  to  be  made  good 
by  the  superior  justice  which  looks  only  to  the  substance  of  the 
right,  without  regard  to  technical  rules  framed  under  a  system 
of  municipal  jurisprudence,  formulating  the  rights  and  obliga- 
tions of  private  persons,  equally  subject  to  the  same  laws. 

The  rules  to  be  appUed  in  the  present  case  are  those  which 
govern  pubhc  treaties,  which,  even  in  case  of  controversies  be- 
tween nations  equally  independent,  are  not  to  be  read  as  rig- 
idly as  documents  between  private  j)ersons  governed  by  a 
system  of  technical  law,  but  in  the  light  of  that  larger  reason 
which  constitutes  the  spirit  .of  the  law  of  nations.  And  it  is 
the  treaties  made  beLween  the  United  States  and  the  Choctaw 
Nation,  holding  such  a  relation,  the  assumptions  of  fact  and 
of  right  which  they  presuppose,  the  acts  and  conduct  of  the 
parties  under  them,  which  constitute  the  material  for  settUng 
the  controversies  which  have  arisen  under  them.  The  rule  of 
interpretation  already  stated,  as  arising  out  of  the  nature 
and  relation  of  the  parties,  is  sanctioned  and  adopted  by  the 
express  terms  of  the  treaties  themselves.  In  the  11th  article 
of  the  treaty  of  1855,  the  government  of  the  United  States 
expresses  itself  as  being  desirous  that  the  rights  and  claims 
of  the  Choctaw  people  against  the  United  States  "  shall  receive 
a  just,  fair,  and  liberal  consideration." 
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The  language  of  the  act  of  March  3,  1881,  conferring  juris- 
diction in  the  present  case,  also  requires  construction.  It  con- 
fers jurisdiction  upon  the  Court  of  Claims  to  try  all  questions 
of  difference  arising  out  of  treaty  stipulations  with  the  Choctaw 
Nation,  and  to  render  judgment  thereon.  How  far  the  settle- 
ment of  these  differences  is  to  be  affected  by  the  various  acts  • 
of  Congress  referred  to  in  the  pleadings  and  findings  of  fact 
made  by  the  Court  of  Claims,  and  which  were  passed  pro- 
fessedly in  execution  of  treaty  obUgations  on  the  part  of  the 
United  States,  must  be  determined.  These  acts  of  Congress, 
in  one  aspect,  have  the  force  of  law,  because  Congress  has  full 
power  of  legislation  over  the  subject ;  but,  in  so  far  as  they 
may  have  proceeded  upon  insufficient  or  incorrect  interpreta- 
tions of  the  treaty  rights  of  the  Choctaw  Nation,  or  in  so  far 
as  they  may  have  attempted  to  modify  or  disregard  those 
rights,  they  form  the  very  subjects  of  complaint  on  the  part 
of  the  Choctaw  Nation,  whose  allegation  is,  that  the  United 
States,  by  these  very  statutes,  as  in  other  particulars,  have 
broken  their  treaty  obUgations.  Where,  in  professed  pursu- 
ance of  treaties,  these  statutes  have  conferred  valuable  benefits 
upon  the  Choctaw  Nation,  which  the  latter  have  accepted, 
they  partake  of  the  nature  of  agreements  —  the  acceptance  of 
the  benefit,  coupled  with  the  condition,  implying  an  assent  on 
the  part  of  the  recipient  to  the  condition,  unless  that  implica- 
tion is  rebutted  by  other  and  sufficient  circumstances.  Under 
the  terms  of  the  act  of  March  3,  1881,  in  exercising  the  juris- 
diction thereby  conferred,  the  Court  of  Claims  is  empowered 
to  review  the  entire  question  of  differences  de  novo^  which  may 
be  interpreted  to  imply  that  the  whole  matter  was  opened  from 
the  beginning,  with  the  view  of  determining  what  the  original 
treaty  rights  of  the  Choctaw  Nation  were,  and  how  far  they 
have  been  performed  by  the  United  States  in  its  various  trans- 
actions with  them,  including  the  acts  done  under  the  authority 
of  the  statutes  referred  to.  The  meaning  of  i)^  clause  becomes 
most  important,  however,  in  connection  with  the  question,  how 
the  court  is  authorized  to  deal  with  the  award  made  by  the 
Senate  of  the  United  States  in  pursuance  of  the  treaty  of  1855. 
It  is  cofatended,  on  the  part  of  the  Choctaw  Nation,  that 
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that  award  is  final  and  conclusive,  and  in  support  of  that  con- 
tention reference  is  made  to  the  express  provisions  of  the 
treaty  of  1855.  It  is  recited  in  the  preamble  of  that  treaty, 
that  the  Choctaws  have  proposed  that  their  claims  against  the 
United  States,  arising  under  the  various  provisions  of  the 
treaty  of  September  27,  1830,  shall  be  referred  to  the  Senate 
of  the  United  States  for  final  adjudication  and  adjustment; 
and  by  the  terms  of  the  12th  article  of  the  treaty  it  is  declared 
to  be  "  expressly  understood  that  the  adjudication  and  decision 
of  the  Senate  shall  be  final ; "  and  the  right  to  insist  upon  the 
conclusive  nature  of  this  award,  it  is  said,  is  a  treaty  right  in 
favor  of  the  Choctaw  Nation. 

On  the  other  hand,  it  is  declared  by  the  act  of  March  3, 
1881,  that,  in  the  exercise  of  its  jurisdiction  to  try  this  case, 
the  Court  of  Claims  "shaU  not  be  estopped  by  any  action 
had  or  award  made  by  the  Senate  of  the  United  States  in 
pursuance  of  the  treaty  of  1855  ; "  and  it  is  insisted,  on  behalf 
of  the  United  States,  that  this  language  is  inconsistent  with 
the  idea  that  the  court  should  give  to  that  award  any  legal 
effect  whatever.  And  this  construction  is  supposed  to  be  ren- 
dered necessary  by  the  previous  clau^  which  grants  power  to 
the  court  to  review  the  entire  question  of  differences  de  novo  ; 
for  it  is  said  that  the  court  cannot  review  the  question  of  dif- 
ferences de  novo^  that  is,  from  the  beginning,  and  as  if  they 
were  new  and  had  freshly  arisen,  if  it  gives  any  effect  to  a 
determination  of  the  Senate,  which  it  is  claimed  oj>erates  as 
res  judicata^  foreclosing  further  inquiry  into  the  merits  of  the 
ver}^  questions  to  be  reviewed. 

If  the  words  conferring  the  power  to  review  the  question  of 
differences  de  novo  are  permitted  to  have  that  force,  it  is  diffi- 
cult to  understand  how  the  release  made  by  the  Choctaw 
Nation  in  pursuance  of  the  act  of  Congress  of  July  21,  1852, 
should  stand  in  the  way  of  a  reconsideration  of  the  claims 
covered  by  it.  TJ^iat  act  of  Congress,  it  is  true,  declares  that 
the  final  payment  and  satisfaction  of  the  sum  thereby  appro- 
priated and  paid,  should,  when  ratified  and  approved  by  the 
proper  national  authority  of  the  Choctaws,  operate  as  a  final 
release  of  all  claims  of  those  to  whom  such  payments   are 
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made,  tinder  the  14th  article  of  the  treaty  of  September  27, 
1830.  But  whether  that  payment  was  a  just  and  fair  extin- 
guishment of  those  claims,  according  to  the  terms  of  that 
treaty,  was  one  of  the  very  questions  in  dispute.  And  it  is 
not  unreasonable  to  contend,  as  it  is  contended  on  behalf  of 
the  Choctaw  Nation,  that  the  effect  of  that  release  should  be 
considered  in  view  of  the  circumstances  under  w.hich  it  was 
executed,  and  in  reference  to  which  the  Court  of  Claims  has 
found,  in  the  16th  finding,  that  "  the  claimants  under  the  14th 
article,  the  said  Choctaw  heads  of  families  and  their  children, 
were  reduced  to  a  helpless  condition  of  want,  which  rendered 
it  practically  impossible  for  them  to  contend  with  the  United 
States  in  their  requirement  that  the  said  Choctaw  heads  of 
families  should  accept  and  receive  the  scrip  provided  to  be 
issued  to  them  in  Ueu  of  the  reservations  by  the  act  of  1842 ; 
and  the  said  scrip  and  the  money  paid  to  redeem  the  same 
were  taken  and  accepted  because  they  were  powerless  to  en- 
force any  demands  against,  or  impose  any  conditions  upon, 
the  United  States." 

However  this  may  be,  the  language  of  the  act  of  March  3, 
1881,  in  reference  to  the  award  made  by  the  Senate  under  the 
treaty  of  1855,  does  not  abrogate  it,  and  does  not  require,  as 
a  condition  of  the  exercise  of  the  jurisdiction  conferred  by  the 
act,  that  the  court  should  entirely  disregard  it,  giving  it  no 
effect  whatever.  It  merely  says  that  the  court  shall  not  be 
estopped  by  any  action  had  or  award  made  by  the  Senate  in 
pursuance  of  that  treaty.  The  plain  and  literal  meaning  of 
this  language  is  fully  satisfied  by  holding  that  the  award,  con- 
sidered as  such,  shall  not,  upon  its  face,  be  taken  to  be  final 
and  conclusive.  There  is  nothing  in  the  language  to  prevent 
the  court  from  giving  to  that  award  effect  as  prima  facie  es- 
tablishing the  vaUdity  of  the  claim  so  far  adjudged  in  favor 
of  the  Choctaw  Nation,  leaving  to  the  representatives  of  the 
government  in  this  Utigation  the  right  no^  only  to  question 
the  validity  of  the  award,  as  such,  upon  any  such  grounds  as 
might  or  should  invaUdate  awards  ordinarily,  either  at  law  or 
in  equity,  but  also  to  attack  it  upon  the  merits,  as  a  finding 
'iiisupported  by  proof,  or  unjust  and  unfair  in  view  of  all  the 
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circumstances,  and  on  that  account  not  to  be  enforced.  In 
that  view,  so  much  effect  only  would  be  given  to  it  as  to  cast 
the  burden  of  disproving  its  justice  and  fairness  upon  the 
United  States  in  this  suit.  In  that  light,  and  with  that  view, 
it  has  been  attacked  in  argument  by  the  counsel  for  the  United 
States,  upon  the  proof  contained  in  the  case. 

In  the  first  place,  it  is  objected  that  the  award  did  not  agree 
with  the  submission,  and  under  that  head  it  is  argued  that  the 
first  question  submitted  for  adjudication  to  the  Senate  was 
whether  the  Choctaws  were  entitled  to  the  pnx?eeds  of  the 
sale  of  the  lands  ceded  by  them  to  the  Uniteil  States  by  the 
treaty  of  Septeml>er  27,  1830,  and  that  there  was  no  authority 
to  allow  to  them  such  proceeds,  unless  the  Senate  should  first 
find  that  they  were  entitled  to  them.  And  it  is  said  that  the 
Senate  not  only  did  not  find  that,  as  matter  of  law,  the  Choc- 
taws were  so  entitled  under  the  terms  of  the  ti-eaty  of  Se}>- 
tember  27,  1830,  but  that,  according  to  the  rejiort  of  the 
Committee  on  Indian  Affairs,  which  was  adopted  by  the 
Senate  in  the  passage  of  the  resolutions  which  contain  the 
award  itself,  their  title  to  those  proceeds,  considered  as  matter 
of  law,  was  denied.  We  do  not,  however,  think  that  the 
words  of  the  question  submitted  to  the  Senate  by  the  treaty 
of  1855  are  to  be  confined  to  a  consideration  of  the  question 
of  a  strict  title  to  the  proceeds  of  the  side  of  the  lands,  but 
that  they  plainly  mean,  whether  the  Choctaws,  under  all  the 
circumstances,  as  a  matter  of  justice  and  fair  dealing,  ought 
to  receive  such  proceeds,  whether  as  deducible  from  the  terms 
of  the  treaty  or  as  merely  a  fair  compensation  to  be  awanleil 
to  them  for  its  breaches  by  the  United  States.  The  language 
of  the  question  is  in  the  alternative;  it  is  whether  the  Choc- 
taws are  entitled  to  or  shall  he  allawed ;  and  it  was  sufficient, 
in  our  judgment,  to  satisfy  the  tenns  of  the  submission,  for 
the  Senate  to  declare,  as  it  did,  that  the  Choctaws  should  be 
allowed  the  proceetls  of  the  sale  of  the  lands  sold  by  the  United 
States  which  had  been  ceded  by  the  Choctaws  under  the  treaty 
of  1830;  and  we  are,  therefore,  of  opinion  that  the  award 
cannot  be  avoided  on  this  ground. 

Second.   It  is  next  insisted  that  the  award  is  invahd  because 
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it  is  uncertain,  inasmuch  as  while  it  determines  that  the 
Choctaws  shall  be  allowed  the  proceeds  of  the  sale  of  the  lands 
ceded  by  the  treaty  of  1830,  and  at  the  rate  of  12 J  cents  an 
acre  for  the  residue,  it  does  not  ascertain  what  those  proceeds 
and  the  value  of  the  residue  amount  to  in  the  aggregate.  But 
the  award  itself  provided  the  means  of  reducing  this  uncer- 
tainty by  a  reference  to  the  Secretary  of  the  Interior,  who  was 
directed  to  cause  the  account  to  be  stated  with  the  Choctaws, 
showing  what  amount  was  due  them  according  to  the  principle 
of  settlement  embraced  in  the  award.  It  is  not  disputed  but 
that  the  Secretary  of  the  Interior  was  enabled  by  the  records 
of  his  office  to  state  such  an  account,  ^nd  that  in  fact  he  has 
stated  it.  This  reference  to  the  Secretary  of  the  Interior  for 
the  mere  purpose  of  an  account  cannot  be  considered  as  a 
delegation  of  authority  by  the  Senate  to  adjudicate  any  of  the 
questions  which  had  been  submitted  to  it  by  the  agreement  of 
the  parties.  The  stating  of  the  account  was  merely  in  execu- 
tion of  the  judgment ;  the  principle  on  which  it  should  proceed 
was  fuUy,  clearly,  and  finally  adjudged.  Whatever  exception 
might  be  taken  to  the  account  when  rendered,  would  not  be 
different  from  such  as  in  the  usual  course  of  equity  practice 
might  be  taken  to  the  report  of  a  master  to  whom  was  referred 
the  statement  of  an  account,  the  principles  of  wliich  had  been 
previously  settled  by  a  decree  of  the  court  fixing  and  estab- 
lishing the  rights  of  the  parties. 

Third.  It  is  also  said  that  the  award  is  invalid  for  lack  of 
proper  notice  to  the 'United  States  of  the  intended  action  of 
the  arbitrator  before  proceeding  to  the  adjudication.  When 
it  is  considered  that  the  Senate  of  the  United  States  Avas  the 
arbitrator,  constituting,  as  it  does,  a  branch  of  the  legislative 
as  well  as  of  the  treaty  making  power  of  the  govermnent  of 
the  United  States,  it  can  hardly  be  contended  that  the  United 
States  had  no  notice  of  proceedings  taken  by  the  Senate  in 
pursuance  of  laws  or  treaties  made  by  the  United  States. 

Whatever  force  might  otherwise  be  supposed  to  reside  in 
these  objections  to  the  vahdity  of  the  award  are  further 
answered  by  a  reference  to  the  terms  of  the  Indian  appropria- 
tion act  of  March  2,  1861,  12  Stat.  238,  which  enacts  as 
Vol.  cxix — 3 
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follows:  "For  payment  to  the  Choctaw  nation  or  tribe  of 
Indians,  on  account  of  their  claim  under  the  eleventh  and 
twelfth  articles  of  the  treaty  with  said  nation  or  tribe  made 
the  twenty-second  of  June,  1855,  the  sum  of  five  hundred 
thousand  dollars ;  two  hundred  and  fifty  thousand  dollars  of 
which  sum  shall  be  paid  in  money ;  and  for  the  residue  the 
Secretary  of  the  Treasury  shall  cause  to  be  issued  to  the  proper 
authorities  of  the  nation  or  tribe,  on  their  requisition,  bonds 
of  the  United  States,  authorized  by  law  at  the  present  session 
of  Congress :  Provided^  that  in  the  future  adjustment  of  the 
claim  of  the  Choctaws,  under  the  treaty  aforesaid,  the  said  sum 
shall  be  charged  against  the  said  Indians." 

This  appropriation,  and  the  pajTnent  which  was  made  under 
it,  would  seem  to  have  the  eif ect'  of  confirming  the  aAvard  of 
the  Senate,  for  it  makes  an  appropriation  in  part  payment  of 
it,  and  provides  for  the  future  adjustment  of  the  claim  of  the 
Choctaws  under  it.  It  is  true,  as  is  insisted  in  argument,  that 
no  express  mention  is  made  in  this  act  of  the  award,  and  the 
claim  of  the  Choctaw  Nation  is  described  as  one  arising  under 
the  11th  and  12th  articles  of  the  treaty  of  1855,  but  no  possible 
claim  could  arise  under  those  articles  of  that  treaty  in  belialf 
of  the  Choctaw  Nation,  except  one  to  insist  upon  the  arbitra- 
tion and  to  enforce  the  award  made,  in  pursuance  of  their 
terms.  The  whole  object  and  scope  of  those  articles  of  the 
treaty  is  to  provide  for  the  submission  to  the  arbitration  of 
the  Senate,  and  the  execution  of  the  aAvard  made  under  it. 
The  future  adjustment  of  the  claims  of  the  Choctaws  men- 
tioned in  the  proviso  evidently  refers  to  the  division  of  the 
fund,  ascertained  by  the  report  of  the  Secretary  of  the  Interior, 
by  which  a  portion  w^as  to  be  paid  over  to  the  nation  for  the 
satisfaction  of  individual  claimants,  and  the  remainder  retained 
by  the  United  States  as  a  trust  fund,  according  to  the  13th 
article  of  the  treaty  of  1855. 

It  d©es  not,  therefore,  give  .too  much  eflfect  to  the  act  of 
March  %  1861,  to  treat  it  as  an  act  of  Congress  confirming 
the  validity  of  the  Senate  award.  This  view  is  very  much 
strengthened  by  the  terms  of  the  act  of  June  23,  1874,  from 
which  it  appears  that  at  that  recent  date  Congress  intended  to 
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treat  the  award  of  the  Senate  as  vahd  and  bmdmg,  and  the 
report  of  the  Secretary  of  the  Interior  as  to  the  balance  due 
to  be  final  The  provision  of  that  act,  18  Stat.  230,  is  as  fol- 
lows: "  That  the  Secretary  of  the  Treasury  is  hereby  directed 
to  inquire  into  the  amounts  of  liabilities  due  from  the  Choctaw 
tribe  of  Indians  to  individuals,  as  referred  to  in  articles  twelve 
and  thirteen  of  the  treaty  of  June  twenty-second,  eighteen 
hundred  and  fifty-five,  between  the  United  States  and  the 
Choctaw  and  Chickasaw  tribes  of  Indians,  and  to  report  the 
same  to  the  next  session  of  Congress,  with  a  view  of  ascertain- 
mg  what  amounts,  if  any,  should  be  deducted  from  the  sum 
due  from  the  United  States  to  said  Choctaw  tribe,  for  the  pur- 
pose of  enabUngthe  said  tribe  to  pay  its  Uabilities,  and  thereby 
to  enajjle  Congress  to  provide  a  fund  to  be  held  for  educa- 
tional and  other  purposes  for  said  tribe,  as  provided  for  in 
article  thirteen  of  the  treaty  aforesaid." 

The  only  further  question,  then,  which  can  be  claimed  to 
be  left  open  for  adjudication  in  this  suit  by  the  terms  of  the 
act  of  March  3,  1881,  is,  on  the  supposition  that  the  award  is 
prima  faci^  evidence  of  the  correctness  of  the  claim  thereby 
reduced  to  judgment,  whether  upon  its  merits  it  was  fair,  just, 
and  equitable,  as  a  settlement  between  the  parties  of  the 
matters  in  controversy,  having  regard  to  all  the  circumstances 
of  the  case.  As  already  declared,  it  is  the  right  of  the  United 
States  to  question  its  vaUdity  by  questioning  its  justice ;  at  the 
same  time,  the  burden  of  proof  is  upon  them  to  establish,  by 
affirmative  proof,  the  considerations  which  ought  to  constrain 
this  court,  as  a  matter  of  justice,  altogether  to  disregard  it. 

Proceeding,  then,  to  review  the  whole  questions  of  differ- 
ence between  the  parties  de  novo  for  this  purpose,  we  are  led 
to  the  conclusion  that  the  principle  of  settlement  adjudged  by 
the  Senate  in  its  award,  in  pursuance  of  the  11th  article  of  the 
treaty  of  1855,  furnishes  the  nearest  approximation  to  the 
justice  and  right  of  the  case  that,  after  this  lapse  of  time,  it  is 
practicable  for  a  judicial  tribunal  to  reach.  Our  judgment  to 
this  effect  is  based  upon  the  following  considerations : 

The  situation  and  circumstances  in  which  the  parties  were 
found  at  the  time  the  treaty  of  September  27,  1830,  was 
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entered  into,  were  these:  By  the  previous  treaty  of  1820,  the 
poUcy  of  the  United  States  therein  declared,  and  the  agree- 
ment between  the  parties,  was  "  to  promote  the  civihzation  of 
the  Choctaw  Indians,  by  the  estabUshment  of  schools  amongst 
them,  and  to  perpetuate  them  as  a  nation  by  exchanging  for 
a  small  jmrt  of  their  land  here,"  that  is,  in  Mississippi,  "a 
country  beyond  the  Mississippi  River,  where  all  who  hve  by 
hunting  and  will  not  work  may  be  collected  and  settled 
together."  It  was  also  recited  that  it  was  "  desimble  to  the 
State  of  Mississippi  to  obtain  a  small  part  of  the  land  belong- 
ing to  said  nation  for  the  mutual  accomodation  of  the  parties." 
Accordingly,  the  Choctaws,  by  the  treaty  of  1820,  ceded  to 
the  United  States  a  portion  only  of  their  lands  in  Mississippi. 

By  the  2d  article  of  the  treaty  it  was  declared  that,  ''  for 
and  in  consideration  of  the  foregoing  cession  on  the  part  of 
the  Choctaw  Nation,  and  in  part  satisfaction  for  the  same,  the 
commissioners  of  the  United  States,  in  behalf  of  said  States," 
thereby  ceded  to  said  nation  a  tract  of  country  west  of  the 
Mississippi  River,  the  boundaries  of  which  Avere  described. 
It  was  also  declared  by  article  4  of  tliat  treaty,  that  "the 
boundaries  hereby  established  between  the  Choctaw  Indians 
and  the  United  States  on  this  side  of  the  Mississippi  River 
shaU  remain  without  alteration  until  the  period  at  which  said 
nation  shall  become  so  ci\nlized  and  enlightened  as  to  be  made 
citizens  of  the  United  States,  and  Congress  shall  lay  oflf  a  lim- 
ited parcel  of  land  for  the  benefit  of  each  family  or  individual 
in  the  nation." 

By  the  treaty  of  January  20,  1825,  it  Avas  further  stipulated 
tliat  the  4th  article  of  the  treaty  of  October  18,  1820,  should 
be  so  modified  as  that  Congress  should  not  exercise  the  power 
of  apportioning  the  lands  for  the  benefit  of  each  family  or 
individual  of  the  Choctaw  Xation,  and  of  bringing  them  under 
the  laws  of  the  United  States,  but  with  the  consent  of  the 
Choctaw  Nation.  In  the  meantime,  however,  under  the  pres- 
sure of  the  demand  for  the  settlement  of  the  unoccupied  lands 
of  the  State  of  Mississippi  by  emigrants  from  other  States,  the 
poUcy  of  the  United  States  in  respect  to  the  Indian  tribes  still 
dwelling  within  its  borders  underwent  a  change,  and  it  be- 
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came  desirable  by  a  new  treaty  to  eflfect  so  far  as  practicable 
the  removal  of  the  whole  body  of  the  Choctaw  Nation,  as  a 
tribe,  from  the  limits  of  the  State  to  the  lands  which  had  been 
ceded  to  them  west  of  the  Mississippi  Kiver.  To  carry  out 
that  policy  the  treaty  of  1830  was  negotiated. 

By  the  3d  article  of  that  treaty  the  Choctaw  Nation  of 
Indians  ceded  to.  the  United  States  the  entire  country  they 
owned  and  possessed  east  of  the  Mississippi  River,  and  agreed 
to  remove  beyond  the  Mississippi  River  as  early  as  practicable, 
so  that  as  many  as  possible  of  their  people,  not  exceeding  one- 
half  of  the  whole  number,  should  depart  during  the  falls  of 
1831  and  1832,  and  the  residue  follow  during  the  succeeding 
fall  of  1833.  But,  in  order  to  induce  the  consent  of  the  Choc- 
taw Nation,  as  such,  to  the  provisions  of  that  treaty,  'the 
United  States  entered  into  the  obligations  already  specified 
and  contained  in  its  subsequent  articles,  particularly  articles  14, 
15,  and  19,  by  which  large  reservations  of  land  were  made,  so 
that  under  article  14  the  head  of  every  Choctaw  family  who 
desired  to  remain  and  become  a  citizen  of  the  United  States 
was  entitled  to  do  so,  and  thereupon  became  entitled  to  a  res- 
ervation of  a  section  of  640  acres  of  land  for  himself,  and  an 
additional  half-section  for  each  unmarried  child  U\ing  with 
him  over  ten  years  of  age,  and  an  additional  quarter-section 
for  each  child  under  ten  years  of  age,  to  adjoin  his  own  loca- 
tion ;  with  the  further  provision,  that  if  they  resided  upon  said 
lands,  intending  to  become  citizens  of  the  States,  for  five  years 
after  the  ratification  of  the  treaty,  a  grant  in  fee  simple  should 
issue  to  them.  The  Choctaws,  it  appears,  were  very  reluctant 
to  emigrate  from  their  old  homes  to  their  new  ones,  and  a 
very  much  larger  number  than  was  expected  manifested  an  in- 
tention to  avail  themselves  of  those  provisions  of  the  treaty 
which  entitled  them  to  remain. 

It  is  notorious  as  a  historical  fact,  as  it  abundantly  appears 
from  the  record  in  this  case,  that  great  pressure  had  to  be 
brought  to  bear  upon  the  Indians  to  effect  their  removal,  and 
the  whole  treaty  was  evidently  and  purposely  executed,  not  so 
much  to  secure  to  the  Indians  the  rights  for  which  they  had 
stipulated,  as  to  effectuate  the  policy  of  the  United  States  in 
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regard  to  their  removal  The  most  noticeable  thing,  upon  a 
careful  consideration  of  the  terms  of  this  treaty,  is,  that  no 
money  consideration  is  promised  or  paid  for  a  cession  of  lands, 
the  beneficial  ownership  of  which  is  assumed  to  reside  in  the 
Choctaw  Nation,  and  computed  to  amount  to  over  ten  millions 
of  acres.  It  was  not  an  exchange  of  lands  east  of  the  Mis- 
sissippi Eiver  for  lands  west  of  that  river.  The  latter  tract  had 
already  been  secured  to  them  by  its  cession  under  the  treaty  of 
1820. 

It  is  true  that  by  the  18th  article  of  the  treaty  of  1830  it  is 
provided  that,  "for  the  pajrment  of  the  several  amounts  se- 
cured in  this  treaty,  the  lands  hereby  ceded  are  to  remain  a 
fund  pledged  to  that  purpose,  until  the  debt  shall  be  provided 
for  and  arranged.  And,  further,  it  is  agreed  that,  in  the  con- 
struction of  this  treaty,  wherever  well-founded  doubt  shall 
arise,  it  shall  be  construed  most  favorably  towards  the  Choc- 
taws."  The  only  money  payments  secured  by  the  treaty,  over 
and  above  the  necessary  expenditures  in  removing  the  Indians, 
in  providing  for  their  subsistence  for  twelve  months  after 
reaching  their  new  homes,  and  paying  for  their  cattle  and  their 
improvements,  are,  first,  an  annuity  of  $20,000  for  twenty 
years,  commencing  after  their  removal  to  the  west ;  and,  sec- 
ond, the  amount  to  be  expended  in  the  education  of  forty 
Choctaw  youths  for  twenty  years,  and  for  the  support  of  three 
teachers  of  schools  for  twenty  years,  together  with  the  cost  of 
erecting  some  public  buildings,  and  furnishing  blacksmiths, 
weajwus,  and  agricultural  implements,  in  addition  to  the  sev- 
eral annuities  and  sums  secured  under  former  treaties  to  the 
Choctaw  Nation  and  people.  It  is  nowhere  expressed  in  the 
treaty  that  these  payments  are  to  be  made  as  the  price  of  the 
lands  ceded ;  and  they  are  all  only  such  expenditures  as  the 
government  of  the  United  States  could  well  afford  to  incur  for 
the  mere  purpose  of  executing  its  poUcy  in  reference  to  the  re- 
moval of  the  Indians  to  their  new  homes.  As  a  consideration 
for  the  value  of  the  lands  ceded  by  the  treaty,  they  must  be 
regarded  as  a  meagre  pittance. 

It  is,  perhaps,  impossible  to  interpret  the  language  of  this 
instrument,  considered  as  a  contract  between  parties  standing 
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upon  an  equal  footing  and  dealing  at  arm's  length,  as  a  con- 
veyance of  the  legal  title  by  the  Choctaw  Nation  to  the 
United  States,  to  hold  as  trustee  for  the  pecuniary  benefit  of 
the  Choctaw  people,  and  yet  it  is  quite  apparent  that  the  only 
consideration  for  the  transfer  of  the  lands  that  can  be  consid- 
ered as  inuring  to  them,  is  the  general  advantage  which  they 
may  be  supposed  to  have  derived  from  the  faithful  execution 
of  the  treaty  on  the  part  of  the  United  States ;  and  when,  in 
that  connection,  it  is  considered  that  the  treaty  was  not  exe- 
cuted on  the  part  of  the  United  States  according  to  its  just 
intent  and  spirit,  with  a  view  to  securing  to  the  Choctaw 
people  the  very  advantages  which  they  had  a  right  to  expect 
would  accrue  to  them  under  it,  it  would  seem  as  though  it 
were  a  case  where  they  had  lost  their  lands  without  receiv- 
ing the  promised  equivalent.  In  such  a  case,  there  is  a  plain 
equity  to  enforce  compensation,  by  requiring  the  party  in 
default  to  account  for  aU  the  pecuniary  benefits  it  has  actually 
derived  from  the  lands  themselves.  This  is  the  soUd  ground 
on  which  the  justice  of  the  award  of  the  Senate  of  the 
United  States  under  the  treaty  of  1855  seems  to  us  fairly  to 
stand. 

The  committee  of  the  Senate  which  reported  the  resolutions 
adopted  by  that  body  as  the  award  under  the  treaty  of  1855 
reached  their  conclusion  upon  the  same  premises.  Their 
report  discusses  at  length  the  various  grounds  on  which  the 
Choctaw  Nation  rightfully  complained  of  the  injurious  char- 
acter of  the  deaUngs  of  the  United  States  with  them  under 
the  treaty,  and  concludes  as  follows :  ' 

"It  being  thus  impossible  to  ascertain  to  how  much  the 
Choctaws  would  be  entitled,  on  a  fair  and  hberal  settlement, 
for  the  damage  and  loss  sustained  by  them,  it  seems  to  the 
committee  that  the  only  practical  mode  of  adjustment  is  to 
give  them  the  net  proceeds  of  their  lands,  not  on  the  ground 
that  the  letter  of  the  treaty  entitles  them  to  it,  but.  that  it  is 
the  only  course  by  which  justice  can  now  be  done  them. 

"  And  while,  on  the  one  hand,  to  award  to  the  tribe  the  net 
])roceeds  of  their  lands,  would  surely  be  no  more  than  just  to 
them,  because  practically  no  regard  is  paid  to  actual  value  by 
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the  United  States  in  the  sales  of  pubUc  lands ;  and  undeniably 
the  real  market  value  of  these  lands  which  the  Indians  might 
have  realized,  if  protected  in  their  possession,  was  far  greater 
than  the  price  for  which  they  actually  sold;  on  the  other 
hand,  the  United  States  would  neither  have  lost,  paid,  nor 
expended  anji^hing  whatever,  but  would  only  have  refunded 
to  the  Choctaws  the  surplus  remaining  on  hand  of  the  pro- 
ceeds of  their  own  lands,  after  having  repaid  themselves. every 
dollar  expended  for  the  benefit  of  the  Choctaws;  and  that, 
after  having  had  the  use  of  this  surplus  for  many  years  with- 
out interest,  and  when,  according  to  the  estimates  of  the 
Greneral  Land  Office,  it  would  really  amount  to  Uttle  more 
than  half  of  what  might  be  recovered  in  a  court  of  equity,  if 
the  case  were  one  between  individuals,  as  will  appear  by  the 
comparative  statement  hereto  appended. 

"The  committee  accordingly  report  the  following  resolu- 
tions, and  recommend  that  they  be  adopted  and  made  the 
award  and  judgment  of  the  Senate  upon  the  questions  sub- 
mitted by  the  treaty  of  1855." 

The  Secretary  of  the  Interior  found  to  be  due  to  the  Choo- 
taAV  Nation,  in  his  statement  of  account  in  conformity  with 
the  resolutions  and  decision  of  the  Senate  under  the  treaty  of 
1855,  the  sum  of  $2,981,247.30.  This  balance  was  reached  by 
crediting  them  with  the  proceeds  of  the  sales  of  the  lands 
ceded  by  them  under  the  treaty  of  September  27,  1830,  made 
up  to  January  1,  1859,  adding  for  the  unsold  residue  of  said 
lands  their  estimated  value*  at  12^  cents  per  acre,  amounting 
to  $8,078,614.80  in  the  aggregate.  Against  this,  deductions 
were  charged,  as  follows:  First,  the  cost  of  the  survey 
and  sale  of  the  lands  at  ten  cents  an  acre;  and,  second, 
pajTuents  and  expenditures  under  the  treaty;  the  whole 
amounting  to  $5,097,367.50,  resulting  in  the  balance  above 
stated.  Some  of  the  items  charged  as  payments  and  expen- 
ditures in  this  account  are  objected  to  on  the  part  of  the 
Choctaw  Nation  in  this  suit,  and  we  are  asked  to  restate  the 
account.  If,  however,  we  felt  at  liberty  to  enter  into  such  an 
examination  of  this  account,  we  see  nothing  in  the  evidence 
presented  by  the  record  to  show  that  the  items  objected  to 
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were  not  properly  chargeable.  The  result,  therefore,  is  to 
establish  the  balance  found  by  the  Secretary  of  the  Interior 
as  the  true  amount  due,  ascertained  according  to  the  principle 
adjudged  by  the  Senate  in  its  award,  and  which  we  have 
declared  to  be  the  equitable  rule  of  settlement  between  the 
parties.  From  this  is  to  be  deducted  the  payment  of  §250,000 
made  under  the  act  of  March  2,  1861. 

This  disposes  of  all  questions  of  difference  involved  in  this 
suit  arising  under  treaties  prior  to  that  of  1855,  except  for 
unpaid  annuities,  ascertained  by  the  Court  of  Claims  to 
amount  to  the  sum  of  $59,449.32,  which  is  to  be  included  in 
the  judgment. 

There  is,  however,  another  controversy  arising  under  the 
treaty  of  1855.  The  first  article  of  that  treaty  fixed  defi- 
nitely the  boundary  of  the  territory  ceded  to  the  Choctaw 
Nation  by  the  treaty  of  1820.  It  is  found  as  a  fact  by  the 
Court  of  Claims,  that,  in  the  location  of  the  hue  which  was 
surveyed  under  the  authority  of  the  United  States,  and  fixed 
as  the  permanent  boundary  between  the  State  of  Arkansas 
and  the  Indian  country  by  the  act  of  Congress  of  March  3, 
1875,  18  Stat.  476,  the  government  made  a  mistake,  whereby 
they  embraced  in  the  territory  appropriated  by  the  United 
States  as  part  of  the  pubUc  lands,  136,204^^  acres  of  Indian 
lands,  the  value  of  which,  as  ascertained  by  the  Court  of 
Claims,  is  $68,102.  This  is  a  just  and  vaUd  claim,  for  which 
the  petitioner  is  entitled  to  recover. 

The  final  result  is  that  the  Choctaw  Nation  is  entitled  to  a 
judgment  against  the  United  States  for  the  following  sums : 
First,  $2,981,247.30,  subject  to  the  deduction  of  $250,000  paid 
under  the  act  of  1861 ;  second,  for  unpaid  annuities,  $59,449.32; 
third,  for  lands  taken  in  fixing  the  boundary  between  the 
State  of  Arkansas  and  the  Chocta,w  Nation,  $68,102. 

The  judgment  of  the  Court  of  Claims  is^  therefore^  reversed^ 
and  the  cause  remanded  to  that  courts  with  instructions  to 
enter  a  judgment  in  conforrriity  with  this  opinion, 

Mb.  Chief  Justice  Watte  dissenting. 

I  regret  to  find  myself  unable  to  agree  to  this  judgment. 
If  the  United  States  had  authorized  suit  to  be  brought  against 
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them  on  the  Senate  award,  I  should  not  have  hesitated  about 
giving  judgment  in  favor  of  the  Choctaw  Nation,  upon  the 
facts  now  found  by  the  court  below,  for  the  full  amount  due 
according  to  the  statement  of  the  Secretary  of  the  Interior. 
That  award  has  not,  in  my  opinion,  been  abrogated  by  the 
bringing  of  this  suit.  It  remains,  so  far  as  anything  appears 
in  this  record,  as  valid  and  as  binding  today  as  it  was  when 
made.  The  United  States  have  neglected  to  pay  the  amount 
awarded,  but  the  Choctaw  people  have  never,  so  far  as  this 
record  shows,  released  them  from  their  obUgation  to  pay.  On 
the  contrary,  it  seems  always  to  have  been  insisted  upon. 

This  suit  is  not  brought  upon  the  award,  but  upon  the 
treaties,  and  it  is  to  be  determined,  in  my  opinion,  according 
to  the  legal  rights  of  the  parties  now  existing  as  fixed  by  the 
treaties,  without  regard  to  anything  that  was  done  by  the 
Senate  under  the  treaty  of  1855.  The  language  of  the  juris- 
dictional statute  is  this:  "The  Court  of  Claims  is  hereby 
authorized  to  take  jurisdiction  of  and  try  all  questions  of  dif- 
ference arising  out  of  treaty  stipulations  with  the  Choctaw 
Nation,  and  render  judgment  thereon;  power  is  hereby 
granted  the  said  court  to  review  the  entire  question  of  diflFer- 
ences  de  novo^  and  it  shall  not  be  estopped  by  any  action  or 
award  made  by  the  Senate  of  the  United  States  in  pursuance 
of  the  treaty  of  1855."  This,  as  it  seems  to  me,  means  no 
more  than  that  the  questions  of  difference  are  to  be  tried  de 
novo^  as  far  as  the  award  is  concerned.  A  judgment  is  to  be 
rendered.  ,  This  implies  that  the  proceeding  is  to  be  judicial 
in  its  character,  and  that  the  judgment  is  to  be  in  accordance 
with  the  principles  governing  the  rights  of  parties  in  the  ad- 
ministration of  justice  by  a  court.  The  Senate,  however, 
were,  by  the  treaty  of  1855,  made  arbitrators,  and  they  were 
invested  with  power  to  determine  whether  the  Choctaws  were 
"  entitled  "  legally  to  the  proceeds  of  their  lands,  and,  if  not, 
Avhether  they  ought,  under  all  the  circumstances  of  the  case, 
to  be  "  allowed "  such  proceeds.  The  Senate  could  consider 
and  act  upon  the  moral  obligations  of  the  United  States,  but 
neither  we  nor  the  Court  of  Claims  can  do  more  than  enforce 
their  legal  Uabilities. 
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What,  then,  are  the  legal  obligations  of  the  United  States 
under  the  treaties  at  this  time,  leaving  the  Senate  award 
entirely  out  of  view?  The  jurisdictional  statute  neither 
waives  nor  abrogates  the  release  which  was  executed  under 
the  act  of  July-  21,  1852.  The  same  is  true  of  the  treaty  of 
1855.  By  the  act  of  1852  payments  were  to  be  made  in  cash 
to  claimants  under  the  fourteenth  article  of  the  treaty  of 
1830,  for  the  amount  of  the  scrip  which  had  been  awarded 
under  the  act  of  August  23,  1842,  but  not  delivered,  provided 
"  that  the  final  payment  and  satisfaction  of  said  awards  shall^ 
be  first  ratified  and  approved  as  a  final  release  of  all  claims 
of  such  parties  under  the  fourteenth  article."  That  release 
was  executed  on  the  6th  of  November,  1852.  The  treaty  of 
1855  recites  that  "  the  Choctaws  contend  that,  by  a  just  and 
fair  construction  of  the  treaty  of  September  27,  1830,  they 
are  of  right  entitled  to  the  net  proceeds  of  the  lands  ceded  by 
them  to  the  United  States  under  said  treaty,  and  have  pro- 
posed that  the  question  of  their  right  to  the  same,  together 
with  the  whole  subject-matter  of  their  unsettled  claims^  whether 
national  or  individual,  against  the  United  States,  arising  under 
the  various  provisions  of  said  treaty,  shaU  be  referred  to  the 
Senate  of  the  United  States  for  final  adjudication  and  adjust- 
ment." In  view  of  this  recital,  we  are  to  construe  Article  XI 
of  the  treaty,  which  is  in  these  words : 

"  The  Government  of  the  United  States  not  being  prepared 
to  assent  to  the  claim  set  up  under  the  treaty  of  September  the 
twenty-seventh,  eighteen  hundred  and  thirty,  and  so  earnestly 
contended  for  by  the  Choctaws  as  a  rule  of  settlement,  but 
justly  appreciating  the  sacrifices,  faithful  services,  and  general 
good  conduct  of  the  Choctaw  people,  and  being  desirous  that 
their  rights  and  claims  against  the  United  States  shall  receive 
just,  fair,  and  Uberal  consideration,  it  is  therefore  stipulated 
that  the  following  questions  be  submitted  for  adjudication  to 
the  Senate  of  the  United  States : 

"  First.  Whether  the  Choctaws  are  entitled  to,  or  shall  be 
allowed,  the  proceeds  of  the  sale  of  the  lands  ceded  by  them 
to  the  United  States,  &c.,"  or 
"  Second.  Whether  the  Choctaws  shall  be  allowed  a  gross 
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sum  in  further  and  full  satisfaction  of  their  claims,  national 
and  individual,  against  the  United  States;  and,  if  so,  how 
much." 

Thus  the  wrhole  matter  was  referred  to  the  Senate  to  deter- 
mine, 1,  Whether  the  Choctaws  w^ere  in  law.  entitled  to  the 
proceeds  of  the  sale  of  their  lands,  and,  if  not,  then,  2,  What, 
under  the  circumstances,  Avould  be  a  fair  and  liberal  settlement 
of  all  the  matters  of  diflference,  with  the  right  under  this  branch 
of  the  submission  to  "  allow  "  the  Choctaws  the  proceeds,  or  a 
^  "  gross  sum  "  to  be  ascertained  in  some  other  way.  The  Senate 
decided  that  they  were  not  entitled  to  the  proceeds  as  a  matter 
of  right,  but  that,  under  all  the  circumstances,  it  would  be  fair 
and  just  to  settle  on  that  basis.  Had  the  same  power  been 
granted  to  the  Court  of  Claims,  I  should  not  hesitate  to  affirm 
a  judgment  to  the  full  amount  of  the  award  if  placed  on  that 
ground.  But,  as  has  been  seen,  the  jurisdictional  statute  con- 
fines the  jurisdiction  of  the  courts  in  this  suit  to  a  determinar 
tion  of  the  legal  rights  of  the  parties.  Under  the  treaty  the 
Senate  could  do  what  was  fair  and  just,  but  we  can  only 
adjudge  according  to  law. 

This  court  agrees  with  the  Senate  committee  in  deciding  that 
the  Choctaws  were  not  legally  entitled  to  the  proceeds  of  the 
land.  In  that  I  concur.  The  only  inquiry,  then,  is,  how  much 
must  be  paid  for  the  violation  of  the  treaty  of  1830  by  the 
United  States.  If  the  release  stands,  then  there  can  only  be  a 
recovery  for  the  unsettled  claims  of  the  Choctaws,  national  and 
individual.  In  my  opinion,  the  release  has  not  been  invalidated 
as  an  instrument  binding  in  law  by  the  findings  in  the  case. 
The  United  States  may  have  taken  advantage  of  the  necessities 
of  the  Indians  and  exacted  a  hard  bargain,  but  the  bargain 
was  made  and  both  parties  promptly  carried  it  out. '  The  Sen- 
ate, under  its  powers,  might  take  the  hardship  of  this  bargain 
into  account  and  go  behind  the  release,  but,  in  my  judgment, 
we  cannot.  All  that  remains,  then,  is  to  ascertain  what  is 
legally  due  from  the  United  States  on  account  of  the  national 
and  individual  claims  not  included  in  that  settlement,  and  upon 
this  I  am  entirely  satisfied  with  what  was  done  by  the  Court 
of  Claims.    I  think  the  judgment  should  be  affirmed. 
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CONSOLIDATED  SAFETY-VALVE  COMPAJHT 
V,  KUNKLE. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN   DISTRICT   OF   ILLINOIS. 

Argaed  October  27,  28, 1886.  —  Decided  November  15, 1886. 

In  view  of  the  construction  given  In  ConsolUated  Safety- Value  Co.  v. 
Crosby  Steam-Gauge  and  Valve  Co.,  113  U.  S.  157,  to  the  claim  of  letters- 
patent  No.  68,294,  granted  to  George  W.  Richardson,  September  25th, 
1866,  for  an  improvement  in  safety-valves,  and  to  tiie  claim  of  letters- 
patent  No.  85,963,  granted  to  said  Richardson,  July  19th,  1869,  for  an 
improvement  in  safety-valves  for  steam-boilers  or  generators,  tlie  de- 
fendant's safety-valves  in  tliis  case,  having  no  huddling  chamber,  and  no 
strictured  orifice,  were  held  not  to  infringe  eltlier  patent. 

In  equity  to  recover  for  infringement  of  letters-patent.  The 
case  is  stated  in  the  opinion  of  the  court. 

3fr.  Thomas  William  Clarke  for  appellant. 

Mr.  James  H.  Raymond  for  appellee.  * 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  plaintiif  in  a  suit  in  equity  to  recover 
for  the  infringement  of  two  letters-patent,  from  a  decree  dis- 
missing the  biU.  The  suit  was  brought  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  lUinois,  by  the 
Consolidated  Safety- Valve  Company,  a  Connecticut  corpora- 
tion, against  Erastus  B.  Kunkle,  on  letters-patent  Xo.  58,294, 
granted  to  George  W.  Richardson,  September  25th,  186G,  for 
an  improvement  in  safety-valves,  and  on  other  letters-patent, 
No.  85,963,  granted  to  the  same  person,  January  19th,  18G9, 
for  an  improvement  in  safety-valves  for  steam-boilers  or  gen- 
erators. These  are  the  same  two  patents  which  were  the  sub- 
ject-matter of  the  Uti^tion  involved  in  the  case  of  Consolidated 
Safety-Valve  Company  v.  Crosby  Steam-Gaitye  <&  Valve  Com- 
pany^  decided  by  this  court  at   October  Term,   1884,   and 
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reported  in  113  U.S.  157.  The  specifications  and  claims  and 
drawings  of  the  two  patents  are  set  forth  fully  in  the  report 
of  that  case.  The  patents  were,  both  of  them,  hdd  to  be  vaUd 
and  to  have  been  infringed. 

The  claim  of  the  patent  of  1866,  "A  safety-valve,  with  the 
circular  or  annular  flange  or  lip  c  c,  constructed  in  the  manner, 
or  substantially  in  the  manner,  shown,  so  as  to  operate  as  and 
for  the  purpose  herein  described,"  was  construed  as  covering 
"  a  valve  in  which  are  combined  an  initial  area,  an  additional 
area,  a  huddling  chamber  beneath  the  additional  area,  and  a 
strictured  orifice  leading  from  the  huddhng  chamber  to  the 
open  air,  the  orifice  being  proportioned  to  the  strength  of  the 
spring,  as  directed." 

The  claim  of  the  patent  of  1869,  "  The  combination  of  the 
surface  beyond  the  seat  of  the  safety-valve,  with  the  means 
herein  described  for  regulating  or  adjusting  the  area  of  the 
passage  for  the  escape  of  steam,  substantially  as  and  for  the 
purpose  described,"  w^as  construed  as  covering  "  the  combina- 
tion with  the  surface  of  the  huddling  chamber,  and  the  stric- 
tured orifice,  of  a  screw-ring  to  be  moved  up  or  down  to  obstruct 
such  orifice  more  or  less,  in  the  manner  described." 

The  decree  in  the  present  case  was  made  in  January,  1883, 
and  proceeded,  as  it  states,  on  the  ground  that  the  defendant's 
valves  did  not  infringe  the  patents.  This  also  appears  from 
the  decision  of  the  Circuit  Court,  reported  in  14  Fed.  Kep. 
732.  As  the  defendant's  valves  have  no  huddling  chamber, 
and  no  strictured  orifice  leading  from  a  huddhng  chamber  to 
the  open  air,  we  are  of  opinion  that  they  do  not  infringe  either 
of  the  patents. 

Decree  affirmed. 
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WHITE  V.  DUNBAE. 

APPEAL    FROM    THE    CIECTTIT    COURT    OF    THE    TJOTTED    STATES    FOR 
THE   EASTERN   DISTRICT   OF   LOmSIANA. 

Argued  October  29,  November  1, 1886. —Decided  November  15, 1886. 

The  claim  of  the  inventor  in  letters-patent  must  be  construed  according  to 
its  terms;  and  when  its  import  is  plain,  resort  cannot  be  had  to  the  con- 
text for  the  purpose  of  enlarging  it. 

A  reissue  which  materially  enlarges  the  claim  in  the  original  letters-patent, 
and  which  was  made  five  years  after  their  issue,  is  held  to  be  invalid. 

This  was  a  biU  in  equity  to  restrain  infringement  of  letters- 
patent.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  William  G.  Hendsrson  ior  appellants.  Mr,  Joseph  P, 
Homor^  Mr.  F.  W.  Baker ^  and  Mr.  C.  II.  Joyce  were  with 
him  on  the  brief. 

Mr.  MelviUe  Church  for  appellees.  Mr.  Joseph  B.  Church 
was  with  him  on  the  brief. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  a  reissued  patent.  The  appellees  obtained 
a  patent  dated  June  20th,  1876,  for  a  method  of  preserving 
shrimps  and  other  shell-fish  by  placing  them  in  a  bag  or  sack 
made  of  cotton,  muslin,  or  other  textile  fabric,  and  then  seal- 
ing them  up  in  a  metaUic  can,  and  subjecting  them  to  a  boiling 
process.  In  their  specification  they  declare  that  the  object  of 
placing  the  shrimp  in  the  bag  is  to  keep  them  from  coming  in 
direct  contact  with  the  can,  and  thus  prevent  their  discolora- 
tion and  loss  of  flavor.    They  describe  the  process  as  follows : 

"The  shell  having  been  removed  from  the  shrimp  in  the 
usual  manner,  the  fish  is  thrown  into  salt  water  of  about  six 
degrees,  and  there  remains  for  an  hour,  more  or  less,  and  from 
thence  to  kettles  filled  with  water  and  brought  to  a  boiling 
heat,  after  which  they  are  placed  on  dippers,  and  cooled  and 
thoroughly  rinsed  with  fresh  cold  water,  and  from  which,  so 
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soon  as  thoroughly  dripped,  in  a  iftoist  condition,  they  are 
placed  in  the  sack  B,  the  same  having  been  previously  arranged 
in  the  can  A,  and  without  the  addition  of  any  salted  or  other- 
wise prepared  Uquid.  So  soon  as  the  sack  is  filled,  the  mouth 
thereof  being  properly  secured,  the  Ud  or  head  a  is  placed  m 
position  on  the  can  A  and  immediately  sealed. 

"  The  cans  are  then  subjected  to  a  steam  bath,  or  placed  in 
kettles  containing  boiling  water,  and  boiled  for  two  hours  at 
the  highest  tempemture  attainable,  and  which  completes  the 
process." 

The  claim  is  then  stated,  as  follows : ' 

"What  we  claim  as  new,  and  desire  to  secure  by  letters- 
patent,  is  — 

"The  herein-described  method  of  preserving  shrimps,  &c., 
preventing  their  discoloration,  which  consists  in  placing  textile 
fabric  between  the  can  and  its  contents,  and  then  sealing  the 
can  and  subjecting  the  same  to  a  boiling  process,  substantially 
as  and  for  the  purpose  specified."  , 

In  April,  1880,  Pecor,  one  of  the  appellants,  together  with 
one  Bartlett,  obtained  a  patent  for  another  method  of  preserv- 
ing shrimps,  by  first  fining  the  inside  of  the  can  with  a  coating 
of  asphaltum  cement,  and  then  with  paper  coated  with  a  solu- 
tion of  parafflne,  or  kindred  substance ;  the  can  is  then  filled 
with  shrimp,  sealed  up,  and  subjected  to  the  boiling  or  steam- 
ing process,  in  the  usual  manner  of  canning  vegetables  and 
meats. 

In  April,  1881,  the  appellees  surrendered  their  original  pa- 
tent, and  applied  for  a  reissue  thereof,  which  was  granted  in 
December,  1881.  In  the  new  specification  they  describe  their 
process  to  consist  in ;  first,  providing  the  can  with  a  lining  to  pro- 
vent  direct  contact  of  the  shrimps  with  the  metal ;  and,  second, 
placing  them  in  the  fined  can  while  they  are  in  a  dry  or  moist 
condition  and  devoid  of  free  liquid  or  gravy,  sealing  the  can 
without  adding  any  Uquid  to  its  contents,  and  cooking  the  con- 
tents of  the  can  after  seafing.  They  add  that  "  there  is  noth- 
ing arbitrary  about  the  peculiar  form  and  construction  of  the 
textile  fabric  lining,  as  other  forms  and  arrangements  might 
be  substituted  therefor;"  and  again,  "B  is  the  lining,  con- 
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stracted  preferably  of  cotton  or  muslin."  The  claim  of  the 
reissued  patent  is  in  the  following  words : 

"What  we  claim  as  new,  and  desire  to  secure  by  lettera- 
patent,  is  — 

"As  an  improvement  in  the  art  of  preserving  shrimps  in 
metal  cans,- the  mode  of  preventing  the  discoloration  of  the 
shrimps,  which  consists  in  interposing  between  the  metal  can 
and  the  shrimps  an  enveloping  material  for  the  shrimps,  which 
is  not  itself  capable  of  discoloring  the  shrimps,  and  then  seahng 
the  can  and  subjecting  the  same  and  its  contents  to  a  boiling 
process,  substantially  as  described." 

In  March,  1882,  the  appellants  commenced  the  canning  of 
shrimps,  and  in  their  answer  state  that  all  the  business  of  can- 
ning shrimps  that  they  have  ever  done  has  been  under  the 
authority  of  the  patent  granted  to  Pecor  and  Bartlett.  They 
further  describe  the  process  used  by  them  as  follows : 

"  The  common  tin  cans  being  ready  for  packing,  three  pieces 
of  paper,  previously  boiled  in  paraffine  wax  or  coated  with 
same,  are  cut  and  placed  in  the  can,  so  that  one  piece  covers 
the  bottom,  another  piece  the  sides,  and  a  third  piece  the  top 
of  the  contents  when  the  can  is  filled ;  the  shrimps  are  then 
picked  raw,  then  washed  and  thoroughly  cooked  for  about 
twenty  minutes,  until  fit  to  eat ;  they  are  then  placed  in  the 
cans,  which  are  soldered,  and  then  put  into  a  steam  retort 
\rithout  water,  which  is  heated  to  240°  Fahrenheit,  Avhere  they 
remain  from  two  and  a  half  to  three  hours,  which  process  has 
the  effect  of  condensing  the  air  and  liquids  in  the  can,  and 
exterminating  any  animal  or  vegetable  life  that  may  remain  in 
the  contents  of  the  can,  after  which  they  are  ready  to  be 
labelled  and  sold." 

The  process  thus  used  by  the  appellants  is  claimed  by  the 
appellees  to  be  an  infringement  of  their  reissued  patent ;  they 
also  contend  that  the  claim  of  the  reissued  patent  is  no  broader 
than  that  of  the  original,  properly  construed. 

In  the  latter  proposition  we  cannot  concur.  The  claim  in 
the  original  patent  was  for  placing  textile  fabric  between  the 
can  and  its  contents ;  whilst  in  the  reissue  ijb  is  for  interposing 
between  the  metal  can  and  the  shrimps  an  enveloping  material 
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for  the  shrimps.  This  is  certainly,  on  its  face,  a  very  important 
enlargement  of  the  claim ;  and  we  see  nothing  in  the  context 
of  the  specification  in  the  original  patent  which  could  possibly 
give  the  claim  so  broad  a  construction.  The  description  of 
the  invention,  throughout,  specifies  a  textile  fabric  as  the  mate- 
rial to  be  interposed  between  the  shrimp  and  the  metallic  can. 
It  is  true  that  the  object  of  the  invention  is  stated  to  be  "  to 
prevent  the  article  to  be  preserved  from  coming  in  direct  con- 
tact with  the  surface  of  the  can.'^  But  the  object  of  an  inven- 
tion is  a  very  different  thing  from  the  invention  itself.  The 
object  may  be  accomplished  in  many  ways;  the  invention 
shows  one  way.  Again,  in  describing  the  nature  of  the 
improvement,  the  patentees  say : 

''  Primarily,  our  improvement  consists  in  SO  placing  a  suita- 
ble textile  fabric  between  the  fish  or  other  article  of  food  to  be 
preserved  as  to  cause  it  to  intervene  so  as  to  prevent,  under  all 
circumstances,  any  direct  contact  between  the  metallic  surface 
of  the  can  and  its  contents ;  and  it  is  the  employment  of  such 
textile  fabric,  in  connection  with  the  process  hereinafter 
described,  of  treating  the  fish  or  other  article,  both  before  and 
after  the  same  is  placed  in  the  can  and  sealed,  which  consti- 
tutes the  nature  or  subject-matter  of  our  present  invention." 

Then,  in  describing  the  apparatus  used,  referring  to  the 
figures  annexed  to  the  specification,  (which  are  not  necessary 
to  the  understanding  of  the  description,)  they  say : 

"  In  the  accompanying  drawing  is  illustrated,  at  Figure  1,  a 
metallic  can,  such  as  is  ordinarily  used  for  articles  of  food 
which  are  offered  to  the  trade  in  a  canned  state.  Fig.  2  is  a 
textile  lining,  which  we  propose  usually  to  make,  (although 
there  is  nothing  arbitrary  about  the  form,  as  other  forms  may 
be  used,)  in  the  form  of  a  cylindrical  bag  or  sack,  the  diameter 
of  which,  when  filled,  is  to  be  such  as  will  permit  of  its  fitting 
snugly  within  the  can. 

"  A  is  the  metallic  can ;  a  its  lid  or  cover.  B  is  the  bag  or 
sack,  constructed  of  cotton,  muslin,  or  any  other  suitable  tex- 
tile fabric.  Material  of  the  cheapest  and  most  inferior  quality 
may  be  used,  as  tha  sole  object  of  its  use  is  to  prevent  the  arti- 
cle to  be  preserved  from  coming  in  direct  contact  with  the  s\ir- 
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face  of  the  can,  and  which  contact  with  the  metal,  in  the  case 
of  the  shrimp,  causes,  during  the  process  of  boihng,  and  all 
along  thereafter  until  the  can  is  opened,  a  profuse  precipitation 
of  a  black  substance,  generally  believed  to  be  sulphur,  and 
which  supposition  is  based  upon  the  fact  that  the  shrimp  is 
said  to  possess  a  much  larger  proportion  of  sulphur  than 
other  shell-fish.  The  substance  thus  precipitated  not  only  dis- 
colors the  fish  (shrimp),  but  detracts  much  from  the  color, 
freshness,  and  richness  of  its  flavor.  Now,  practical  experience 
has  fully  demonstrated  the  fact,  that,  by  using  a  textile  fabric 
as  described,  the  precipitation  of  the  substance  alluded  to  is 
prevented,  or  at  least  does  not  appear  either  on  the  fabric  or 
metal ;  hence  the  value  and  importance  of  this  feature  of  our 
invention.  J,  Fig.  3,  is  a  circular  piece  cut  out  of  material 
similar  to  that  of  which  the  bag  B  is  made,  and  which  is 
inserted  within  the  mouth  of  the  latter  after  the  same  is  filled 
with  the  fish  or  other  article  to  be  preserved. 

"  Such  a  can  and  Uning,  as  herein  described,  are  admirably 
adapted  for  the  purpose  attained  by  our  present  invention; 
but,  as  before  stated,  there  is  nothing  arbitrary  about  the 
pecuUar  form  or  construction  of  the  textile  fabric  lining,  as 
other  forms  and  arrangements  might  be  substituted  therefor 
without  in  any  manner  altering  the  principle  of  the  inven- 
tion." 

We  see  nothing  in  all  this  to  raise  the  slightest  implication 
that  the  patentees  were  the  inventors  of  the  process  of  inter- 
posing any  and  every  kind  of  lining  between  the  cans  and 
their  contents ;  and  when  their  claim  is  confined  to  a  lining  of 
textile  fabric,  it  is  tantamount  to  a  declaration  that  they 
claimed  nothing  else. 

Some  persons  seem  to  suppose  that  a  claim  in  a  patent  is 
like  a  nose  of  wax  which  may  be  turned  and  twisted  in  any 
dir^tion,  by  merely  referring  to  the  specification,  so  as  to 
make  it  include  something  more  than,  or  something  different 
from,  what  its  words  express.  The  context  may,  undoubtedly, 
be  resorted  to,  and  often  is  resorted  to,  for  the  purpose  of 
better  understanding  the  meaning  of  the -claim;  but  not  for 
the  purpose  of  changing  it,  and  making  it  different  from  what 
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it  is.  The  claim  is  a  statutory  requirement,  prescribed  for  the 
very  piu^ose  of  making  the  patentee  define  precisely  what 
his  invention  is ;  and  it  is  unjust  to  the  public,  as  well  as  an 
evasion  of  the  law,  to  construe  it  in  a  manner  different  from 
the  plain  import  of  its  terms.  This  has  been  so  often 
expressed  in  the  opinions  of  this  court  that  it  is  unnecessary 
to  pursue  the  subject  further.  See  Keystone  Bridge  Co,  v. 
Phceiiix  Iron  Co.^  95  U.  S.  274,  278 ;  Ja7)U8  v.  Campbell^  104 
U.  S.  356,  370. 

"We  are  clearly  of  opinion,  therefore,  that  the  original 
patent  is  not  susceptible  of  the  broad  construction  which  the 
appellees  would  give  to  it ;  and  that  the  reissued  patent  is  a 
material  expansion  and  enlargement  of  it.  As  such  expansion 
appears  to  be  the  only  object  of  the  reissue,  and  as  the  appU- 
cation  for  the  reissue  was  not  made  until  nearly  five  years 
after  the  original  was  granted,  the  case  comes  within  the 
ruling  of  MiUer  v.  Brass  Company^  104  U.  S.  350,  and  subse- 
quent cases  to  the  same  purport. 

AVe  attach  no  importance  to  the  fact  that  between  the  date 
of  the  original  patent  and  the  appUcation  for  the  reissue,  the 
jmtent  to  Pecor  and  Bartlett  was  granted.  It  is,  indeed,  quite 
apparent  that  the  appellees  appUed  for  a  reissue  in  conse- 
quence of  that  patent,  and  in  order  to  prevent  the  canning  of 
shrimps  under  it.  The  circumstance  that  other  improvements 
and  inventions,  made  after  the  issue  of  a  patent,  are  often 
sought  to  be  suppressed  or  appropriated  by  an  unauthorized 
reissue,  has  sometimes  been  referred  to  for  the  pur{)ose  of 
illustrating  the  evil  consequences  of  granting  such  reissues; 
but  it  adds  nothing  to  their  illegaMty.  That  is  deduced  from 
general  principles  of  law  as  apphed  to  the  statutes  authorizing 
reissues,  and  affecting  the  rights  of  the  government  and  the 
pubhc. 

In  our  judgment  the  reissued  patent  in  this  case  was  imlaw- 
fuUy  granted,  and  the  bill  should  have  been  dismissed. 

The  decree  of  the  Circuit  Court  is^  therefore^  reversed^  and 
the  case  remanded^  with  directions  to  dismiss  the  iiU. 
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DAINESE  V.  KENDALL. 

APPEAL   FBOM  THE  SUPREME   COUKT  OF  THE  DISTBICT 
OF  COLUMBIA. 

Argued  October  22, 188fl.— Decided  November  16, 1880. 

A  decree,  to  be  final  for  the  purposes  of  appeal,  must  leave  the  case  in  such 
a  condition  that,  if  there  be  an  affirmance  in  tliis  court,  the  court  below 
will  have  nothing  to  do  but  to  execute  the  decree  it  has  already  entered. 

This  was  a  motion  to  dismiss.  The  case  is  stated  in  the 
opinion  of  the  court. 

Mr.  Job  Barnard  for  the  motion.  Mr,  James  S.  Edwards 
was  with  him  on  the  brief.  Mr.  R.  Ross  Perry  for  appellee 
Kendall. 

Mr.  J.  W.  Douglass  opposing.  Mr,  George  L.  Douglass 
was  with  him  on  the  brief. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

When  this  case  was  caUed  for  hearing  a  motion  was  made 
to  dismiss  because  the  decree  appealed  from  was  not  a  final 
decree.    The  facts  are  these : 

The  bill  was  filed  by  Dainese  as  the  holder  of  one  of  three 
notes  of  Gordon,  secured  by  a  deed  of  trust  from  Gordon  to 
McPherson,  trustee,  against  the  maker  of  the  notes,  the 
trustee,  and  John  E.  Kendall  the  holder  of  the  other  notes, 
praying: 

1.  That  a  sale  which  had  been  made  of  the  trust  property 
by  McPherson,  the  trustee  acting  under  the  deed  of  trust,  to 
Kendall,  be  set  aside  and  a  new  sale  ordered. 

2.  That  Kendall  be  required  to  account  for  rents  of  the 
trust  property  which  had  been  collected  by  him  while  in  pos- 
session under  a  power  of  attorney  from  Gordon,  authorizing 
him  to  receive  the  rents,  and,  after  paying  expenses  and  cer- 
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tain  specified  demands,  apply  the  proceeds  upon  the  debt 
secured  by  the  trust ;  and 

3.  For  an  account  of  what  was  due  to  himself  and  to  Ken- 
dall upon  the  notes  they  severally  held,  and  that  the  proceeds 
of  the  sale  which  had  been  made,  or  if  that  should  be  set 
aside,  of  any  that  might  thereafter  be  made,  be  divided  be- 
tween them  in  proportion  to  the  amounts  due  them  respec- 
tively. . 

Afterwards,  and  before  any  decree,  McPherson  filed  a  cross- 
bill praying  an  account  between  Dainese  and  Kendall,  and  an 
apportionment  of  the  proceeds  of  the  sale  among  them,  and 
also  an  allowance  to  himself  of  commissions  and  counsel 
fees. 

The  court  at  special  term  set  aside  the  sale,  but  before  any- 
thing further  was  done  Kendall  appealed  to  the  general  term. 
At  the  general  term  the  order  of  the  special  term  was  re- 
versed, the  sale  ratified  and  confirmed,  and  the  cause  remanded 
to  the  special  term  "for  further  proceedings."  When  the 
case  got  back  to  the  special  term  Kendall  moved  a  reference 
to  an  auditor  to  make  distribution  of  the  proceeds  of  the  sale, 
but  while  this  motion  was  pending,  and  before  anything  else 
was  done,  Dainese  took  this  appeal. 

From  this  statement  it  is  apparent  that  the  decree  appealed 
from  is  not  a  final  decree  within  the  meaning  of  that  term  as 
used  in  the  statute  allowing  appeals  to  this  court.  The  litiga- 
tion of  the  parties  on  the  merits  of  the  case  has  not  been  ter- 
minated. An  account  of  the  rents  collected  by  Kendall  while 
in  possession  has  not  been  taken;  and  the  amounts  due 
Dainese  and  Kendall  respectively  on  the  notes  which  they 
severally  hold  have  not  been  ascertained.  All  this  is  neces- 
sary for  the  purposes  of  the  relief  asked  for  in  the  bill,  and 
the  cause  was  sent  back  from  the  general  term  for  further 
proceedings  on  that  account.  The  authorities  are  imiform  to 
the  effect  that  a  decree  to  be  final  for  the  purposes  of  an 
appeal  must  leave  the  case  in  such  a  condition  that  if  there  be 
an  affirmance  here  the  court  below  will  have  nothing  to  do 
but  to  execute  the  decree  it  has  already  entered.  Bostwick  v. 
Brinkerhoffy  106  U.  S.  3;    Grant  v.  Phmnix  Im.  Co.,  106 
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U.  S.  429,  431 ;  xSSf.  Louis  <&  Iron  Mountain  cfe  Southern  Rail- 
road V.  Southern  Express  Co.^  108  U.  S.  24,  28 ;  Ex  parte  Nor- 
ton,  108  U.  S.  237,  242 ;  Mower  v.  FUtcher,  114  U.  S.  127. 

The  motion  io  dismiss  is  granted. 


BUTTZ  tj.  NOETHEEN  PACIFIC  EAILEOAD. 

APPEAL   FBOM  THE   8tn»EEME   COUET  OF  THE  TEEEITOEY  OF 

DAKOTA. 

Argued  October  26, 27, 18S«.  —  Decided  November  16, 1886. 

The  grant  by  the  act  of  Congress  of  July  2,  1864,  to  the  Northern  Pacific 
Railroad  Company,  of  lands  to  which  the  Indian  title  had  not  been 
extinguished,  operated  to  convey  the  fee  to  the  company,  subject  to  the 
right  of  occupancy  by  the  ludians. 

The  manner,  time,  and  conditions  of  extinguishing  such  right  of  occupancy 
were  exclusively  matters  for  the  consideration  of  the  government,  and 
could  not  be  Interfered  with  nor  put  in  contest  by  private  parties. 

The  agreement  of  the  Sisseton  and  Wahpeton  bands  of  Dakota  or  Sioux 
Indians  for  the  relinquishment  of  their  title  was  accepted  on  the  part  of 
the  United  States  when  it  waa  approved  by  the  Secretary  of  the  Interior, 
on  the  I9th  of  June,.  1873.  That  agreement  stipulating  to  be  binding 
from  its  date.  May  19,  1873,  and  the  Indians  having  retired  ft'om  the 
lands  to  their  reservations,  the  relinquishment  of  their  title,  so  far 
as  the  United  States  are  concerned,  held  to  have  then  talvon  place. 

Upon  the  definite  location  of  the  line  of  the  railroad,  on  the  26th  of  May, 
1873,  the  right  of  the  company,  freed  from  any  incumbrance  of  tlie 
Indian  title,  immediately  attached  to  the  alteniate  sections;  and  no  pre- 
emptive right  could  be  initiated  to  the  laud,  so  long  as  the  Indian  title 
was  unextinguished. 

When  the  general  route  of  the  road  provided  for  In  section  six  of  the  Act 
of  July  2,  1864,  was  fixed,  and  Information  thereof  was  given  to  the 
Land  Department  by  the  filing  of  a  map  thereof  with  the  Secretary  of 
the  Interior,  the  statute  withdrew  from  sale  or  preemption  the  odd 
sections  to  the  extent  of  forty  miles  on  each  side  thereof;  and,  by  way 
of  precautionary  notice  to  the  public,  an  Executive  withdrawal  was  a 
wise,  exercise  of  authority. 

The  general  route  may  be  considered  as  fixed,  when  Its  general  course  and 
direction  are  determined,  after  an  actual  examination  of  the  country  or 
from  a  knowledge  of  it,  and  it  is  designated  by  a  line  on  a  map,  showing 
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the  general  features  of  the  adjacent  couutry  and  the  places  through  or 
by  which  it  will  pass. 
That  part  of  section  three  of  said  act,  which  excepts  ftom  the  grant  lauds 
reserved,  sold,  granted,  or  otherwise  appropriated,  and  to  which  a  pre- 
emption and  other  rights  and  claims  have  not  attached,  when  a  map  of 
definite  location  has  been  filed,  does  not  include  the  Indian  right  of 
occupancy  within  such  "  other  rights  and  claims ;  "  nor  does  it  include 
preemptions  where  the  sixth  section  declares  that  the  land  shall  not  be 
subject  to  preemption. 

The  following  is  the  case  as  stated  by  the  court : 

This  was  an  action  for  the  possession  of  a  tract  of  land  in 
the  Territory  of  Dakota.  The  plaintiff  below,  the  K^orthem 
Pacific  Railroad  Company,  asserted  title  to  the  premises  under 
a  grant  made  by  the  act  of  Congress  of  July  2,  1864.  The 
defendant,  Peronto,  asserted  a  right  to  preempt  the  premises 
by  virtue  of  his  settlement  upon  them  under  the  preemption 
law  of  September  4th,  1841,  atid  that  his  right  thereto  was 
superior  to  that  of  the  railroad  company. 

The  action  was  brouglit  into  the  District  Court  of  the  Ter- 
ritory. The  comi)laint  was  in  the  usual  form  in  such  cases, 
alleging  the  incorporation  of  the  plaintiff,  its  ownership  in  fee 
of  the  premises,  (which  are  described,)  and  its  right  to  their 
immediate  possession,  and  that  they  are  -withheld  by  the  de- 
fendant, with  a  prayer  for  judgment  for  their  possession,  and 
damages  for  the  withholding. 

The  answer  of  the  defendant  admits  the  incorporation  of 
the  plaintiff,  and  that  he  is  in  possession  of  the  premises,  but 
denies  the  other  allegations  of  the  complaint.  It  then  sets  up 
as  a  further  defence  that  he  settled  upon  the  premises  on 
October  5th,  1871,  and  resided  thereon,  and  the  several  steps 
taken  by  him  to  perfect  a  right  of  preemption  to  them,  and 
that  he  passessed  the  qualifications  of  a  preemptor  under  the 
laws  of  the  United  States.  It  concludes  Avith  a  prayer  that 
the  title  of  the  plaintiff  be  declared  void,  and  that  the  plaintiff 
be  enjoined  from  enforcing  or  attempting  to  enforce  it ;  that 
the  title  be  declared  to  be  in  the  defendant ;  and  that  sucli 
other  and  further  relief  be  granted  as  may  be  necessary  to 
protect  and  preserve  his  rights. 
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The  plaintiff  replied,  traversing  the  allegations  of  the  an- 
swer ;  and  the  issues,  by  consent  of  the  parties,  were  tried  by 
the  court,  without  a  jury.  The  court  found  for  the  plaintiff, 
and  gave  judgment  in  its  favor  for  the  possession  of  the  prem- 
ises, with  costs.  On  appeal  to  the  Supreme  Court  of  the  Ter- 
ritory, the  judgment  was  affirmed,  and,  by  appeal  from  the 
latter  judgment,  the  case  was  brought  to  this  court.  Since  it 
was  docketed  here,  the  defendant,  who  was  the  appeUant,  died, 
and,  by  leave  of  the  court,  his  executor,  the  devisee  of  his 
estate,  has  been  substituted  as  appellant  in  his  place. 

The  act  of  Congress  of  July  2d,  1864,  is  entitled  "  An  act 
granting  lands  to  aid  in  the  construction  of  a  railroad  and  tel- 
egraph line  from  Lake  Superior  to  Puget  Sound,  on  the 
Pacific  Coast,  by  the  northern  route."    13  Stat.  365. 

By  the  first  section,  the  Northern  Pacific  Eailroad  Com- 
pany was  incorporated  and  authorized  to  equip  and  maintain 
the  railroad  and  telegraph  line  mentioned,  and  was  vested  with 
all  the  powers  and  privileges  necessary  to  carry  into  effect  the 
purposes  of  the  act. 

By  the  third  section,  a  grant  of  land  was  made  to  the  com- 
pany. Its  language  is :  "  That  there  be,  and  hereby  is,  granted 
to  the  Northern  Pacific  Eailroad  Company,  its  successors  and 
assigns,  for  the  purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line  to  the  Pacific  coast,  and  to  secure 
the  safe  and  speedy  transportation  of  the  mails,  troops,  muni- 
tions of  war,  and  public  stores,  over  the  route  of  said  line  of 
railway,  every  alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile,  on  each  side  of  said  railroad  line,  as  said 
company  may  adopt,  through  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  land  per  mile  on  each  side 
of  said  railroad  whenever  it  passes  through  any  state,  and 
whenever  on  the  line  thereof,  the  United  States  have  full  title, 
not  reserved,  sold,  granted,  or  otherwise  appropriated,  and  free 
from  preemption,  or  other  claims  or  rights,  at  the  time  the 
line  of  said  road  is  definitely  fixed,  and  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land  office.'^ 

By  the  sixth  section,  it  was  enacted  "  that  the  President  of 
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the  United  States  shall  cause  the  lands  to  be  surveyed  for  forty 
mUes  in  width  on  both  sides  of  the  entire  line  of  said  road  af- 
ter the  general  route  shall  be  fixed,  and  as  fast  as  may  be  re- 
quired by  the  construction  of  said  railroad ;  and  the  odd  sec- 
tions of  land  hereby  granted  shall  not  be  Uable  to  sale  or 
entry  or  preemption  before  or  after  they  are  surveyed,  except 
by  said  company,  as  provided  in  this  act ;  but  the  provisions  of 
the  act  of  September,  eighteen  hundred  and  forty-one,  grant- 
ing preemption  rights,  and  the  acts  amendatory  thereof,  and  of 
the  act  entitled  '  An  act  to  secure  homesteads  to  actual  settlers 
on  the  public  domain,'  approved  May  twenty,  eighteen  hun- 
dred and  sixty-two,  shall  be,  and  the  same  are  hereby,  extended 
to  aU  other  lands  on  the  line  of  said  road  when  surveyed,  ex- 
cepting those  hereby  granted  to  said  company.  And  the  re- 
served alternate  sections  shall  not  be  sold  by  the  government 
at  a  price  less  than  two  dollars  and  fifty  cents  per  acre  when 
offered  for  sale." 

At  the  time  this  act  was  passed,  the  land  in  controversy, 
and  other  lands  covered  by  the  grant,  were  in  the  occupation 
of  the  Sisseton  and  Wahpeton  Bands  of  Dakota  or  Sioux  In- 
dians ;  and  the  second  section  provided  that  the  United  States 
should  extinguish,  as  rapidly  as  might  be  consistent  with  pub- 
Uc  poUcy  and  the  welfare  of  the  Indians,  their  title  to  all  lands 
"  falling  under  the  operation  of  this  act  and  acquired  in  the 
donation  to  the  road." 

On  the  19th  of  February,  1867,  a  treaty  was  concluded  be- 
tween the  United  States  and  these  Bands,  which  was  ratified 
on  the  15th  of  April  and  proclaimed  on  the  2d  of  May  of  that 
year,  15  Stat.  505,  in  the  second  article  of  which  the  Bands 
ceded  "to  the  United  States  the  right  to  construct  wagon 
roads,  railroads,  mail  stations,  telegraph  Unes,  and  such  other 
pubUc  improvements  as  the  interest  of  the  government  may 
require,  over  and  across  the  lands  claimed  by  said  bands,  (in- 
cluding their  reservation  as  hereinafter  designated,)  over  any 
route  or  routes  that  may  be  selected  by  authority  of  the  gov- 
ernment, said  lands  so  claimed  being  bounded  on  the  south 
and  east  by  the  treaty  line  of  1851  and  the  Red  river  of  the 
North  to  the  mouth  of  Groose  river,  on  the  north  by  the  Goose 
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river  and  a  line  running  from  the  source  thereof  by  the  most 
westerly  point  of  Devil's  lake  to  the  Chiefs  Bluflf  at  the  head 
of  James  river,  and  on  the  west  by  the  James  river  to  the 
mouth  of  Mocasin  river,  and  thence  to  Kampeska  lake."  By 
articles  III  and  IV  certain  lands  were  set  apart  as  permanent 
reservations  for  the  Indians — one  of  which  was  known  as 
Lake  Travers  reservation,  and  the  other  as  Devil's  lake  reser- 
vation—  so  called  because  their  boundary  Imes  commenced 
respectively  at  those  lakes. 

On  the  7th  of  June,  1872,  Congress  passed  an  act  "  to  quiet 
the  title  to  certain  lands  in  Dakota  Territory,"  which  pro- 
vided that  it  should  be  the  duty  of  the  Secretary  of  the  Inte- 
rior to  examine  and  report  to  Congress  what  title  or  interest 
the  Sisseton  and  Wahpeton  Bands  of  Sioux  Indians  had  to 
any  portion  of  the  land  mentioned  and  described  in  the  sec- 
ond article  of  that  treaty,  except  the  reservations  named ;  and 
whether  any,  and  if  any,  what,  compensation  ought,  in  justice 
and  equity,  to  be  made  to  said  bands  for  the  extinguishment 
of  whatever  title  they  might  have  to  said  lands.     17  Stat.  281. 

Under  this  act,  the  Secretary  of  the  Interior  appointed 
three  persons  as  commissioners  to  treat  with  the  Indians  for 
the  relinquishment  of  their  title  to  the  land.  On  the  20th  of 
September,  1872,  they  made  an  agreement  or  treaty  with  the 
Bands  for  such  relinquishment.  This  agreement  recited  the 
conclusion  of  the  treaty  of  1867,  and  the  cession  by  it  to 
the  United  States  of  certain  privileges  and  rights  supposed  to 
belong  to  said  Bands  in  the  territory  described  in  the  second 
article  of  the  treaty;  and  that  it  was  desirable  that  aU  the 
territory,  except  that  portion  comprised  in  certain  reservations 
described  in  articles  III  and  IV  of  the  treaty,  should  be  ceded 
absolutely  to  the  United  States,  upon  such  considerations  as 
in  justice  and  equity -should  be  paid  therefor;  and  that  the 
lands  were  no  longer  available  to  the  Indians  for  the  purposes 
of  the  chase,  and  their  value  or  consideration  was  essentially 
necessary  to  enable  them  to  cultivate  portions  of  the  perma- 
nent reservations,  and  become  self-supporting  by  the  cultiva- 
tion of  the  soil  and  other  pursuits  of  husbandry.  "  Therefore," 
the  agreement  continues,  ''  the  said  Bands  represented  in  said 
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treaty,  and  parties  thereto,  by  their  chiefs  and  headmen,  now 
assembled  in  comicil,  do  propose  to  M.  N.  Adams,  William  H. 
Forbes,  and  James  Smith,  Jr.,  commissioners  on  behalf  of  the 
United  States,  as  follows : 

"  First.  To  sell,  cede,  and  relinquish  to  the  United  States 
all  their  right,  title,  and  interest  in  and  to  all  lands  and  terri- 
tory particularly  described  in  article  II  of  said  treaty,  as  well 
as  aU  lands  in  the  Territory  of  Dakota  to  which  they  have 
title  or  interest„excepting  the  said  tracts  particularly  described 
and  bounded  in  articles  III  and  IV  of  said  treaty,  which  last- 
named  tracts  and  territory  are  expressly  reserved  as  perma- 
nent reservation  for  occupancy  and  cultivation,  as  contemplated 
by  articles  VIII,  IX,  and  X  of  said  treaty." 

''Second.  That,  in  consideration  of  said  cession  and  relin- 
quishment, the  United  States  should  advance  and  pay  annu- 
ally, for  the  term  of  ten  years  from  and  after  the  acceptance 
by  the  United  States  of  the  propositions  herein  submitted, 
eighty  thousand  ($80,000)  dollars,  to  be  expended,  under  the 
direction  of  the  President  of  the  United  States,  on  the  plan 
and  in  accordance  with  the  provisions  of  the  treaty  aforesaid, 
dated  February  19,  1867,  for  goods  and  provisions,  for  the 
erection  of  manual  labor  and  public  schools,  and  to  the  erection 
of  mills,  blacksmith  shops,  and  other  work  shops,  and  to  aid 
in  opening  farms,  breaking  land,  and  fencing  the  same,  and 
in  furnishing  agricultural  implements,  oxen,  and  milk  cows, 
and  such  other  beneficial  objects  as  may  be  deemed  most  con- 
ducive to  the  prosperity  and  happiness  of  the  Sisseton  and 
Wahpeton  Bands  of  Dakota  or  Sioux  Indians,  entitled  thereto, 
according  to  the  said  treaty  of  February  19,  1867." 

This  agreement  contained  seven  other  articles,  some  of 
which  had  provisions  of  great  value  to  the  Indians.  It  does 
not  appear  that  it  was  ever  presented*  to  the  Senate  of  the 
United  States  for  ratification,  but  it  was  communicated  to 
Congress  by  the  Secretary  of  the  Interior ;  and  in  the  Indian 
appropriation  act  of  February  14th,  1873,  an  amount  was  con- 
ditionally appropriated  to  meet  the  first  instalment  of  the  sum 
provided  by  the  second  article  —  eighty  thousand  dollars. 
The  condition  was  that  the  amount  should  not  be  expended 
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until  that  agreement,  amended  by  the  exclusion  of  all  the  arti- 
cles except  the  first  two,  should  be  ratified  by  the  Indians. 
The  agreement,  exclusive  of  those  articles,  was  confirmed  by 
Congress.     17  Stat.  456. 

The  ratification  of  the  agreement,  as  amended,  was  obtained 
from  the  Indians  at  the  two  reservations ;  from  those  on  one 
reservation,  on  May  2,  1873,  and  from  those  on  the  other  res- 
ervation on  the  19th  of  the  same  month.  Tliis  ratification  was 
accepted  and  aCpproved  hj  the  Secretary  of  the  Interior  on  the 
19th  of  June,  1873,  and  the  expenditure  of  the  appropriation 
made  was  authorized.  No  approval  of  the  agreement  was  had 
by  Congress  until  the  passage  of  the  Indian  appropriation  act 
of  June  22d,  1874,  by  which  it  was  confirmed  and  an  appro- 
priation made  to  meet  the  second  instalment  of  the  considera- 
tion stipulated. 

It  appears  by  the  findings  of  the  court,  that  some  time  in 
the  fall  of  1871,  imder  the  act  of  Congress  mentioned,  and 
other  acts  and  resolutions  relating  to  the  same  subject,  the 
Raihoad  Company  commenced  work  on  that  part  of  its  Une 
of  road  beginning  on  the  westerly  bank  of  the  Red  River  of 
the  North  (which  was  the  eastern  boundary  of  Dakota),  and 
extending  westerly  through  and  across  what  was  afterwards 
shown  by  the  pubUc  surveys  to  be  the  section  of  land  of  which 
the  premises  in  controversy  form  a  part,  namely,  section  7  in 
township  139  and  range  48.  It  also  caused  all  that  part  of 
its  line  of  road  thus  located  to  be  graded  and  prepared  for  its 
superstructure ;  and  in  June  following  the  superstructure  and  the 
iron  rails  were  laid,  and  that  part  of  the  road  was  completed 
which  crossed  the  section  named,  and  ever  since  the  road  has 
been  maintained  and  operated. 

On  the  21st  of  February,  1872,  the  company  filed  in  the 
oflSce  of  the  Secretary  of  the  Interior  a  map  showing  that  part 
of  the  general  route  of  the  road  beginning  at  the  westerly 
bank  of  the  Red  River  of  the  North,  and  extending  wasterly 
to  James  River,  in  Dakota  Territory.  On  the  30th  of  March 
following,  the  acting  Commissioner  of  the  General  Land  Office 
forwarded  to  the  register  and  receiver  of  the  Pembina  land 
office,  within  the  limits  of  which  the  tract  of  land  in  contro- 
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versv  was  situated,  a  description  of  the  designated  route,  and, 
by  order  of  the  Secretary  of  the  Interior,  directed  them  to 
withhold  from  sale  or  location,  preemption,  or  homestead 
entry,  all  the  surveyed  and  unsurveyed  odd  numbered  sections 
of  pubUc  lands  falhng  within  the  limits  of  forty  miles,  as  des- 
ignated on  the  map,  and  stated  that  this  order  would  take 
effect  from  the  date  of  its  receipt  by  them. 

The  order,  with  the  diagram,  was  received  by  them  April 
20th,  1872.  The  diagram  represented  the  route  of  the  road 
as  passing  over  and  across  the  section  of  land  in  question. 
The  order  of  withdrawal  thus  given  was  never  afterwards 
revoked. 

On  May  26th,  1873,  the  company  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office  a  map,  showing  the 
definite  location  of  that  part  of  its  Une  of  road  extending  from 
the  Eed  River  of  the  Korth  to  the  Missouri  River  in  Dakota 
Territory.  All  that  portion  of  this  definite  location,  from  the 
Red  River  to  the  west  line  of  the  section  named,  was  the  same 
as  that  made  in  1871.  On  the  11th  of  June,  1873,  the  acting 
Commissioner  of  the  General  Land  Office  addressed  a  letter 
to  the  local  register  and  receiver,  informing  them  of  the  filing 
of  this  map  of  definite  location,  and  transmitted  to  them  a 
diagram  showing  the  limits  of  the  land  grant  along  said  line, 
and  also  the  Umits  of  the  withdrawal  ordered  on  March  30th, 
1872,  upon  a  designated  line ;  and  directed  them  to  withhold 
from  sale  or  entry  all  the  odd  numbered  sections,  both  sur- 
veyed and  unsurveyed,  falling  within  those  Umits.  This  letter, 
with  the  diagram  referred  to,  was  received  at  the  Pembina 
land  office  on  June  24th,  1873. 

Soon  after  the  execution  of  the  amended  agreement  with 
the  Indians,  mentioned  above,  which  was  approved  by  the 
Secretary  of  the  Interior  on  the  19th  of  June,  1873,  the  gov- 
ernment land  surveys  of  the  region  embraced  in  it  were  com- 
pleted, and  plats  thereof  were  filed  in  the  local  land  office. 
Those  surveys  show  that  the  premises  in  controversy  consti- 
tute a  portion  of  the  odd  section  number  seven,  which  was 
granted  to  the  railway  company. 

The  defendant,  Peronto,  settled,  as  already  stated,  upon 
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that  section  on  October  5th,  1871.  It  is  found  by  the  court 
that  he  had  aU  the  quaUfications  of  a  preemptor,  and  entered 
upon  the  land  with  the  intention  of  securing  a  preemption 
right  to  it  under  the  laws  of  the  United  States,  and  built  a 
house  upon  it,  in  which  he  resided.  On  the  11th  of  August, 
1873,  he  presented  his  declaratory  statement  to  the  register 
and  receiver  of  the  local  land  office,  stating  his  intention  to 
claim  a  preemption  right  to  a  portion  of  the  section  (describr 
ing  it)  and  his  settlement  thereon  in  October,  1871.  This 
declaratory  statement  was  presented  within  three  months 
after  the  township  plats,  showing  the  government  surveys, 
had  been  filed  in  the  local  land  office.  The  register  and 
receiver  refused  to  file  it,  for  the  alleged  reason  that  the  land 
therein  described  was  the  land  of  the  Eailroad  Company,  as 
shown  by  its  diagram  filed  in  the  Department  of  the  Interior, 
February  21,  1872,  and  that  his  alleged  prior  settlement  was 
illegal,  the  lands  not  being  subject  to  preemption  settlement 
by  reason  of  the  Indian  treaty.  The  defendant  thereupon 
appealed  from  this  ruhng  to  the  Commissioner  of  the  General 
Land  Office,  by  whom,  on  tha  14th  of  February,  1874,  it  was 
approved  and  confirmed.  The  defendant  then  appealed  to 
the  Secretary  of  the  Interior,  and  he  approved  the  decision 
of  the  Commissioner. 

Mr,  Albert  G,  Riddle  and  Mr.  Henry  E,  D(wis  for  appellant. 
Mr.  James  E.  Padgett  was  with  them  on  their  brief. 

I.  At  the  date  of  the  passage  of  the  act  of  July  2, 1864, 
the  lands  in  controversy  were  Indian  lands.  Act  of  June  30, 
1834,  4  Stat.  729.  They  were  not  "  public  lands,"  nor  sub- 
jected to  the  operation  of  acts  dealing  with  "  pubUc  lands," 
but  remained  "Indian  lands."  LeoA^enworth^  Lawrence  <& 
Galveston  Railroad  v.  UniUd  States,  92  U.  S.  733,  742; 
United  Stales  v.  Farty-Three  Gallons  Whislcey,  93  U.  S.  188 ; 
Bates  V.  Clark,  95  U.  S.  204.  The  right  of  Indians  to  the 
'ands  they  occupy  is  unquestioned  until  the  title  is  extin- 
guished by  voluntary  cession.  Cherokee  Jfation  v.  Georgia, 
5  Pet.  1 :  and  under  the  act  of  1834  is  as  sacred  as  the  title 
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of  the  United  States  to  the  fee.  United  States  v.  Cook^  19 
Wall.  591.  Whenever  a  tract  of  public  land  is  legally  ap- 
propriated to  any  purpose,  it  is  thereby  severed  from  the  mass 
of  public  lands,  so  that  no  subsequent  law  or  proclamation  or 
sale  will  be  construed  to  embrace  it.  WiUox  v.  Jackson^  13 
Pet.  498,  513;  Polkv,  WendaU,  9  Cranch,  87;  Vincennes  Uni- 
versity V.  Indiana^  14  How.  268.  This  principle  appUes  with 
es^jecial  force  to  Indian  reservations.  For  all  practical  pur- 
poses Indians  own  their  lands.  United  States  v.  Payne^ 
2  McCrary,  289 ;  Duhiiqxie  <j&  Sioux  City  Railroad  v.  Des 
Moines  VuU^y  Railroad,  109  U.  S.  329,  334.  Lands  forming 
part  of  an  Indian  grant  at  its  date  are  excepted  from  its 
operation.  Learemcorth,  Lawrence  &  Galreston  Railroad  v. 
United  States,  above  cited ;  Clark  v.  Smith,  13  Pet.  195 ; 
Kansas  Pacific  Railroad  v.  Atehismi  i&c.  Railroad,  112  U.  S. 
414,  422.  Unless,  therefore,  the  act  making  the  grant  to  the 
Northehi  Pacific  Company  contains  "  specific  language,  leav- 
ing no  room  for  doubt  as  to  the  legislative  will,"  the  lands  in 
controversy,  being  Indian  lands  at  the  date  of  the  grant,  were 
excluded  from  the  operation  thereof. 

II.  That  act  contained  no  such  provision.  It  did  contain  a 
l^ro vision  that  tlie  United  States  should  extinguish,  as  rapidly 
as  may  be  consistent  with  public  policy  and  the  welfare  of  the 
Indians,  the  Indian  titles  to  all  lands  falling  under  the  opera- 
tion of  the  act  and  acquired  in  the  donation  named  therein. 
It  was  evident  that  the  route  indicated  in  the  act  must,  of 
necessity,  pass  through  much  of  the  wild  Indian  lands  of  the 
northwest :  and,  as  the  construction  of  the  road  would  make 
it  expedient  to  open  up  that  territory,  it  was  but  just  that  the 
company  itself  should,  as  far  as  possible  and  proper,  be  put  in 
the  same  position  as  other  companies  receiving  grants  of  lands, 
that  is  to  say  :  to  be  given  as  much  of  its  grant  as  possible  ad- 
jacent to  its  road.  From  such  considerations  Congress  thought 
that  the  usual  complete  exclusion  of  Indian  lands  would 
operate  harshly ;  wherefore  the  provision  in  question  was 
inserted  in  the  act :  with  the  purpose  of  enabUng  the  com- 
pany's grant  to  a^^h  to  what  at  the  date  of  the  act  were 
Indian  lands,  if  in  proper  condition  to  pass  at  the  date  of 
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definite  location,  as  prescribed  by  the  act ;  or,  if  not  in  con- 
dition so  to  pass,  to  furnish  the  measure  of  indemnity  in  other 
lands  for  the  lands  so,  as  it  were,  lost.  As  was  said  in  the 
Leavenworth^  Lamrence  &  Galveston  Railroad  v.  United  States^ 
in  order  to  negative  the  idea  of  exclusion,  "  this  was  necessary, 
although  the  road  ran  through  territory  occupied  by  wild 
tribes."  92  U.  S.  744.  But  further  than  this  the  provision 
was  not  intended  to  go,  and  does  not  go,  except  that  it  also 
holds  out  a  promise  on  the  part  of  the  government  to  do 
what  might  be  deemed  expedient  to  put  the  Indian  lands, 
at  the  time  of  the  definite  location,  in  the  condition 'requisite 
to  pass  under  the  grant,  viz.,  in  such  condition  that  the  United 
States  should  have  "  full  title  "  thereto,  as  defined  in  the  act. 
NewhaU  v.  Sanger^  92  U.  S.  761 ;  Wolcott  v.  Des  Moines  Co. 
5  WalL  681.  These  views  are  greatly  strengthened  by  the 
dealings  of  the  United  States  with  the  Sisseton  and  Wahpeton 
Indians.    See  15  Stat.  506  ;  16  Stat.  378  ;  and  17  Stat.  281. 

m.  Assuming  it  to  be  established  that  the  act  of  1864  did 
not  grant  to  the  company  any  Indian  lands  to  which  the 
Indian  title  should  not  have  been  extinguished  at  the  time  the 
line  of  the  road  might  be  definitely  fixed ;  and  that  the  under- 
taking to  extinguish  the  Indian  title  was  intended  only  to  put 
as  much  of  the  Indian  lands  as  the  United  States  should  think 
proper  in  condition  to  pass  under  the  grant,  it  is  next  con- 
tended that,  at  the  time  the  line  of  the  road  was  definitely 
fixed,  the  lands  in  controversy  had  not  been  put  into  condi- 
tion so  to  pass.  Van  Wyck  v.  Enevals,  106  U.  S.  360,  366-8; 
Kansas  Pa/sific  Railway  v.  Dunmeyer^  113  U.  S.  629,  634; 
Walden  v.  Knevals,  114  U.  S.  373,  374-6 ;  Northern  Pacific 
Railroad  v.  Traill  County,  115  U.  S.  600 ;  Stark  v.  Starrs,  6 
WalL  402,  418;  Railroad  Co.  v.  Baldwin,  103  U.  S.  426;: 
Winomb  &  St.  Peter  Railroad  v.  Barney,  113  U.  S.  618. 

IV.  If  the  lands  were  subject  to  preemption,  the  record 
leaves  no  doubt  of  Peronto's  right  to  enter ;  and  this  right  to 
the  lands  could  not  be  prejudiced  by  the  refusal  of  the  local 
officers  to  receive  his  declaratory  statement  duly  presented. 
Frisbie  v.  W/iitney,  9  WaU.  187.  Shej?ley  v.  Cowa7i,  91  U.  S. 
330.  And  if  the  action  of  the  land  officers,  by  erroneously 
VOL.  cxix— 6 
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construing  the  law,  thus  deprived  him  of  a  substantial  right, 
his  title  to  remedy  in  equity  is  undoubted.  Minnesota  v. 
Batchelder^  1  WaU.  109;  Saimon  v.  Smiley^  13  WalL  91; 
Ferguson  v.  McLaughlin^  96  TJ.  S.  174;  Moore  v.  Bobhms^ 
96  U.  S.  530 ;  and  all  doubts  are  to  be  resolved  against  the 
company.  Bice  v.  Railroad  Co.^  1  Black,  358,  380 ;  Leat^en- 
worthy  Lawretice  <&  Galveston  Railroad  v.  United  States^  supra. 

Mr.  W.  P.  Clough  for  appellee. 

Mr.   Justice  Field,  after  stating  the  case,  dehvered  the 
opinion  of  the  court,  as  follows : 

The  land  in  controversy  and  other  lands  in  Dakota,  through 
which  the  Northern  Pacific  Railroad  was  to  be  constructed, 
was  within  what  is  known  as  Indian  country.  At  the  time 
the  act  of  July  2d,  1864,  was  passed,  the  title  of  the  Indian 
tribes  was  not  extinguished.  But  that  fact  did  not  prevent 
the  grant  of  Congress  from  operating  to  pass  the  fee  of  the  . 
land  to  the  company.  The  fee  was  in  the  United  States. 
The  Indians  had  merely  a  right  of  occupancy,  a  right  to  use 
the  land  subject  to  the  dominion  and  control  of  the  govern- 
ment. The  grant  conveyed  the  fee  subject  to  this  right  of 
occupancy.  The  Kailroad  Company  took  the  property  with 
this  incumbrance.  The  right  of  the  Indians,  it  is  true,  could 
not  be  interfered  with  or  determined  except  by  the  United 
States.  No  private  individual  could  invade  it,  and  the  man- 
ner, time,  and  conditions  of  its  extinguishment  were  mattera 
solely  for  the  consideration  of  tlie  government,  and  are  not 
open  to  contestation  in  the  judicial  tribunals.  As  we  said  in 
Bcecher  v.  Wetherhy^  95  U.  S.  517,  525:  *'It  is  to  be  presumed 
that  in  this  matter  the  United  States  would  be  governed  by 
such  considerations  of  justice  as  would  control  a  Christian 
people  in  their  treatment  of  an  ignorant  and  dependent  race. 
Be  that  as  it  may,  the  propriety  or  justice  of  their  action 
towards  the  Indians  with  respect  to  their  lands  is  a  question 
of  governmental  policy,  and  is  not  a  matter  open  to  discussion 
in  a  controversy  between  third  parties,  neither  of  whom  de- 
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rives  title  from  the  Indians.  The  right  of  the  United  States 
to  dispose  of  the  fee  of  lands  occupied  by  them  has  always 
been  recognized  by  this  court  from  the  foundation  of  the  gov- 
ernment." In  support  of  this  doctrine  several  authorities  were 
cited  in  that  case. 

In  Johnson  v.  Mcintosh^  8  Wheat.  543,  575,  which  was  here 
in  1823,  the  court,  speaking  by  Chief  Justice  Marshall,  stated 
the  origin  of  this  doctrine  of  the  ultimate  title  and  dominion 
in  the  United  States.  It  was  this :  that,  upon  the  discovery 
of  America,  the  nations  of  Europe  were  anxious  to  appropri- 
ate as  much  of  the  country  as  possible,  and,  to  avoid  contests 
and  conflicting  settlements  among  themselves,  they  established 
the  principle  that  discovery  gave  title  to  the  government  by 
whose  subjects  or  by  whose  authority  it  was  made,  against  all 
other  governments.  This  exclusion  of  other  governments 
necessarily  gave  to  the  discovering  nation  the  sole  right  of 
acquiring-  the  soil  from  the  natives,  and  of  est^bhshing  settle- 
ments upon  it.  It  follcAved  that  the  relations  which  should 
exist  between  the  discoverer  and  the  natives  were  to  be  regu- 
lated only  by  themselves.  No  other  nation  could  interfere 
between  them.  The  Chief  Justice  remarked  that  "  the  poten- 
tates of  the  old  world  found  no  difficulty  in  convincing  them- 
selves that  they  made  ample  compensation  to  the  inhabitants 
of  the  new,  by  bestowing  on  them  civilization  and  Christianity 
in  exchange  for  unlimited  independence."  Whilst  thus  claim- 
ing a  right  to  acquire  and  dispose  of  the  soil,  the  discoverers 
recognized  a  right  of  occupancy  or  a  usufructuary  right  in  the 
natives.  They  accordingly  made  grants  of  lands  occupied  by 
the  Indians,  and  these  grants  were  held  to  convey  a  title  to 
the  grantees,  subject  only  to  the  Indian  right  of  occupancy. 
The  Chief  Justice  adds,  that  the  history  of  America,  from  its 
discovery  to  the  present  day,  proves  the*  universal  recognition 
of  this  principle. 

In  CUrh  v.  &miih,  13  Pet,  195,  201,  which  was  here  in  1839, 
the  patent  under  which  the  complainant  became  the  owner  in 
fee  of  certain  lands  was  issued  by  the  Commonwealth  of  Ken- 
tucky in  1795,  when  the  lands  were  in  possession  of  the  Chick- 
asaw Indians,  whose  title  was  not  extinguished  until  1819.    It 
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was  objected  that  the  patent  was  void  because  it  was  issued 
for  lands  within  a  country  claimed  by  Indians,  but  the  court 
replied,  "  That  the  colonial  charters,  a  great  portion  of  the  in- 
dividual grants  by  the  proprietary  and  royal  governments,  and 
a  still  greater  portion  by  the  States  of  this  Union  after  the 
revolution,  were  made  for  lands  within  the  Indian  hunting- 
grounds.  North  Carolina  and  Virginia,  to  a  great  extent,  paid 
their  officers  and  soldiers  of  the  revolutionary  war  by  such 
grants ;  and  extinguished  the  arrears  due  the  army  by  similar 
means.  It  was  one  of  the  great  resources  that  sustained  the 
war,  not  only  by  these  States  but  by  others.  The  ultimate 
fee  (encumbered  with  the  Indian  right  of  occupancy)  was  in 
the  crown  previous  to  the  revolution,  and  in  the  States  of  the 
Union  afterwards,  and  subject  to  grant.  This  right  of  occu- 
pancy was  protected  by  the  poHtical  power  and  respected  by 
the  courts  until  extinguished ;  when  the  patentee  took  the  un- 
encumbered fee.  So  this  court,  and  the  State  courts,  have 
uniformly  and  often  holden."  * 

In  the  grant  to  the  Eailroad  Company  now  before  us.  Con- 
gress was  not  unmindful  of  the  title  of  the  Indians  to  the  lands 
granted,  and  it  stipulated  for  its  extinguishment  by  the  United 
States  as  rapidly  as  might  be  consistent  with  public  pohcy  and 
the  welfare  of  the  Indians. 

In  compUance  with  the  pledge  thus  given,  the  United  States 
took  steps,  first,  to  obtain  from  the  Indians  the  right  to  con- 
struct railroads,  wagon  roads,  and  telegraph  Unes  across  their 
lands,  and  to  make  such  other  improvements  upon  them  as  the 
interests  of  the  government  might  require,  and  afterwards  to 
obtain  a  cession  of  their  entire  title. 

The  right  to  construct  railroads  and  telegraph  Unes  across 
their  lands  was  secured  by  the  treaty  concluded  on  the  19th 
of  February,  1867,  ratified  on  the  15th  of  April,  and  proclaimed 
on  the  2d  of  May  of  that  year.  The  right  was  in  terms  ceded 
to  the  United  States,  but  the  cession  must  be  construed  to 
authorize  any  one  deriving  title  from  the  United  States  to 
exercise  the  same  right.    15  Stat.  505. 

For  the  rehnquishment  of  the  entire  title  of  the  Indians  to 
the  lands,  an  agreement  was  made  by  commissioners  appointed 
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by  the  Secretary  of  the  Interior,  under  the  act  of  Congress  of 
June  7,  1872.  That  agreement  in  form  was  merely  a  proposi- 
tion by  the  Indians  to  cede  their  title,  upon  certain  money 
considerations  to  be  paid,  and  certain  acts  to  be  performed  by 
the  United  States.  Congress  declined  to  approve  of  it  in  its 
entirety,  but  expressed  an  approval  of  it  so  far  as  it  related  to 
the  cession  of  the  title  of  the  Indians  upon  the  money  consid- 
erations named.  It  refused,  however,  to  allow  an  appropria- 
tion made  to  meet  the  first  instalment  of  the  money  considera- 
tion to  be  expended,  except  upon  the  condition  that  the  Indians 
should  abandon  the  other  provisions  and  ratify  the  agreement 
thus  modified.  The  Indians  on  the  different  reservations  ac- 
cepted the  condition  and  ratified  the  agreement  as  modified  — 
those  on  one  reservation  on  May  2, 1873,  and  those  on  the 
other  on  the  19th  of  the  same  month. 

The  agreement,  thus  ratified,  was  forwarded  to  the  Secre- 
tary of  the  Interior,  and  was  approved  by  him  on  the  19th  of 
June  following ;  and  on  June  22, 1874,  Congress  approved  it 
in  the  Indian  appropriation  act  of  that  year,  when  it  also  pro- 
vided for  the  payment  of  the  second  instalment  of  the  money 
consideration. 

This  modified  agreement  must  be  considered  as  accepted, 
on  the  part  of  the  United  States,  when  it  was  approved  by 
the  Secretary  of  the  Interior.  Some  official  recognition  was 
necessary  to  satisfy  those  who  might  be  interested  as  to  the 
good  faith  of  the  alleged  consent  of  the  Indians ;  whether  the 
parties  acting  nominally  in  their  behalf  really  represented 
them,  and  whether  their  assent  was  freely  given  after  full 
knowledge  of  the  import  of  the  legislation  of  Congress.  Proof 
of  these  facts  was  not  to  rest  in  the  recollection  of  witnesses, 
but  in  the  official  action  of  the  officers  of  the  government,  or 
in  the  legislation  of  Congress.  The  agreement,  however,  on 
the  part  of  the  Indians  was  only  to  cede  their  title ;  it  was  not 
a  cession  in  terms  by  them.  The  officers  of  the  Land  Depart- 
ment, however,  treated  it  as  an  actual  cession  of  title  from  its 
date.  The  Indians  had  then  retired  to  the  reservations  set 
apart  for  them  by  the  treaty  of  1867,  thus  giving  up  the  occu- 
pancy of  the  other  lands.    The  relinquishment  thus  made  was 
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as  effectual  as  a  f onnal  act  of  cession.  Their  right  of  occu- 
pancy was,  in  effect,  abandoned,  and  full  consideration  for  it 
being  afterwaixls  paid,  it  could  not  be  resumed.  The  agree- 
ment in  terms  provided  that  it  should  be  binding  from  its 
ratification.  So,  therefore,  considered  in  connection  with  the 
actual  retirement  of  the  Indians  from  the  land,  it  may  properly 
be  treated  as  estabUshing  the  extinguishment  of  their  title 
from  its  date,  so  far  as  the  United  States  are  concerned.  The 
definite  location  of  the  Une  of  railroad  was  subsequently  made 
by  the  company,  and  a  map  of  it  filed  with  the  Secretary  of 
the  Interior.  The  right  of  the  company,  freed  from  any 
incumbrance  of  the  Indian  title,  immediately  attached  to  the 
alternate  sections,  a  portion  of  one  of  which  constitutes  the 
premises  in  controversy.  The  defendant  could  not  initiate 
any  preemptive  right  to  the  land  so  long  as  the  Indian  title 
remained  unextinguished.  The  act  of  Congress  excludes  lands 
in  that  condition  from  preemption.    Eev.  Stat.  §  2257. 

If  we  are  mistaken  in  this  view,  and  the  relinquishment  of 
the  right  of  occupancy  by  the  Indians  is  not  to  be  deemed 
effected  until  the  agreement  was  ratified  by  Congress  in  June, 
1874,  notwithstanding  their  actual  I'etirement  from  the  lands, 
the  result  would  not  be  changed.  The  right  of  the  company 
to  the  odd  sections  within  the  Umits  of  its  grant,  covered  by 
the  Indian  claim,  did  not  depend  upon  the  extinguishment  of 
that  claim  before  the  definite  location  of  the  line  of  the  road 
was  made,  and  a  map  thereof  filed  with  the  Commissioner  of 
the  General  Land  Office.  The  provisions  of  the  third  section, 
limiting  the  grant  to  lands  to  whicli  the  United  States  had 
then  full  title,  they  not  having  been  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  being  free  from  preemption  or 
other  claims  or  rights,  did  not  exclude  from  the  grant  Indian 
lands,  not  thus  reserved,  sold,  or  appropriated,  which  were 
subject  simply  to  their  right  of  occupancy.  Kearly  all  the 
lands  in  the  Territory  of  Dakota,  and,  indeed,  a  large,  if  not 
the  greater,  portion  of  the  lands  along  the  entire  route  to 
Puget  Sound  on  which  the  road  ot  the  company  was  to  be 
constructed,  was  subject  to  this  right  of  occupancy  by  the 
Indians.    With  knowledge  of  their  title  and  its  impediment 
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to  the  use  of  the  lands  by  the  company,  Congress  made  the 
grant,  with  a  stipulation  to  extinguish  the  title.  It  would  be 
a  strange  conclusion  to  hold  that  the  failure  of  the  United 
States  to  secure  the  extinguishment  at  the  time  when  it  should 
first  become  possible  to  identify  the  tracts  granted,  operated 
to  recall  the  pledge  and  to  defeat  the  grant.  It  would  require 
very  clear  language  to  justify  a  conclusion  so  repugnant  to 
tlie  purposes  of  Congress  expressed  in  other  parts  of  the  act. 
The  only  limitation  upon  the  action  of  the  United  States  with 
r^pect  to  the  title  of  the  Indians  was  that  imposed  by  the 
act  of  Congress,  that  they  would  extinguish  the  title  as  rapidly 
as  might  be  *'  consistent  with  pubhc  poUcy  and  the  welfare  of 
said  Indians."  Subject  only  to  that  condition,  so  far  as  the 
Indian  title  was  concerned,  the  grant  passed  the  fee  to  the 
company.  In  our  judgment,  the  claims  and  rights  mentioned 
in  the  third  section  are  such  as  are  asserted  to  the  lands  by 
other  parties  than  Indians  having  only  a  right  of  occupancy. 
Assuming  that  the  extinguishment  of  the  Indian  title  to 
the  lands  in  controversy  may,  so  far  as  any  claim  to  them 
against  the  United  States  is  concerned,  be  held  to  have 
taken  place  at  the  date  of  the  amended  agreement — taking 
the  last  date,  when  the  Indians  on  the  second  reservation 
ratified  it — the  defendant  did  not  acquire  any  right  of  pre- 
emption by  his  continued  settlement  afterwards.  The  act  of 
Congress  not  only  contemplates  the  filing  by  the  company,  in 
the  office  of  the  Commissioner  of  the  General  Land  Office,  of 
a  map  showing  the  definite  location  of  the  line  of  its  road, 
and  limits  the  grant  to  such  alternate  odd  sections  as  have 
not,  at  that  time,  been  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  are  free  from  preemption,  grant,  or  other 
claims  or  rights ;  but  it  also  contemplates  a  preliminary  des- 
ignation of  the  general  route  of  the  road,  and  the  exclusion 
from  sale,  entry,  or  preemption  of  the  adjoining  odd  sections 
within  forty  miles  on  each  side,  until  the  definite  location  is 
made.  The  third  section  declares  that  after  the  general  route 
shall  be  fixed,  the  President  shall  cause  the  lands  to  be  sur- 
veyed for  forty  miles  in  width  on  both  sides  of  the  entire  hue 
as  fast  as  may  be  required  for  the  construction  of  the  road. 
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and  that  the  odd  sections  granted  shall  not  be  liable  to  sale, 
entry,  or  preemption,  before  or  after  they  are  surveyed, 
except  by  the  company.  The  general  route  may  be  consid- 
ered as  fixed  when  its  general  course  and  direction  are  deter- 
mined after  an  actual  examination  of  the  country  or  from  a 
knowledge  of  it,  and  is  designated  by  a  line  on  a  map  showing 
the  general  features  of  the  adjacent  country  and  the  places 
through  or  by  which  it  will  pass.  The  officers  of  the  Land 
Department  are  expected  to  exercise  supervision  over  the 
matter  so  as  to  require  good  faith  on  the  part  of  the  company 
in  designating  the  general  route,  and  not  to  accept  an  arbi- 
trary and  capricious  selection  of  the  line  irrespective  of  the 
character  of  the  country  through  which  the  road  is  to  be  con- 
structed. When  the  general  route  of  the  road  is  thus  fixed  in 
good  faith,  and  inf ormatton  thereof  given  to  the  Land  Depart- 
ment by  fiUng  the  map  thereof  with  the  Commissioner  of  the 
General  Land  Office,  or  the  Secretary  of  the  Interior,  the  law 
withdraws  from  sale  or  preemption  the  odd  sections  to  the 
extent  of  forty  miles  on  each  side.  The  object  of  the  law  in 
this  particular  is  plain :  it  is  to  preserve  the  land  for  the  com- 
pany to  which,  in  aid  of  the  construction  of  the  road,  it  is 
granted.  Although  the  act  does  not  require  the  officers  of 
the  Land  Department  to  give  notice  to  the  local  lariQ  officers 
of  the  withdrawal  of  the  odd  sections  from  sale  or  preemp- 
tion, it  has  been  the  practice  of  the  Department  in  such  cases, 
to  formally  withdraw  them.  It  cannot  be  otherwise  than  the 
exercise  of  a  wise  precaution  by  the  Department  to  give  such 
information  to  the  local  land  officers  as  may  serve  to  guide 
aright  those  seeking  settlements  on  the  public  lands ;  and  thus 
prevent  settlements  and  expenditures  connected  with  them 
which  would  afterwards  prove  to  be  useless. 

Nor  is  there  anything  inconsistent  with  this  view  of  the  sixth 
section  as  to  the  general  route,  in  the  clause  in  the  third  sec- 
tion making  the  grant  operative  only  upon  such  odd  sections 
as  have  not  been  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  to  which  preemption  and  other  rights  and  claims 
have  not  attached,  when  a  map  of  the  definite  location  has 
been  filed.    The  third  section  does  not  embrace  sales  and  pre- 
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emptions  in  cases  where  the  sixth  section  declares  that  the 
land  shall  not  be  subject  to  sale  or  preemption.  The  two 
sections  must  be  so  construed  as  to  give  effect  to  both,  if  that 
be  practicable. 

In  the  present  case,  the  general  route  of  the  road  was  indi- 
cated by  the  map  filed  in  the  office  of  the  Secretary  of  the 
Interior  on  the  21st  of  February,  1872.  It  does  not  appear 
that  any  objection  was  made  to  the  sufficiency  of  the  map,  or 
to  the  route  designated,  in  any  particular.  Accordingly,  on 
the  30th  of  March,  1872,  the  Commissioner  of  the  General 
Land  Office  transmitted  a  diagram  or  map,  showing  this  route, 
to  the  officers  of  the  local  land  office  in  Dakota,  and  by  direc- 
tion of  the  Secretary  ordered  them  to  withhold  from  sale, 
location,  preemption,  or  homestead  entry  all  surveyed  and  un- 
surveyed  odd  numbered  sections  of  public  land  falling  within 
the  limits  of  forty  miles,  as  designated  on  the  map. 

This  notification  did  not  add  to  the  force  of  the  act  itself, 
but  it  gave  notice  to  all  parties  seeking  to  make  a  preemption 
settlement  that  lands  within  certain  defined  limits  might  be 
appropriated  for  the  road.  At  that  time  the  lands  were  sub- 
ject to  the  Indian  title.  The  defendant  could  not,  therefore, 
as  already  stated,  have  then  initiated  any  preemption  right 
by  his  settlement ;  and  the  law  cut  him  off  from  any  subse- 
quent preemption.  The  withdrawal  of  the  odd  sections  men- 
tioned from  sale  or  preemption,  by  the  sixth  section  of  the 
act,  after  the  general  route  of  the  road  was  fixed,  in  the  manner 
stated,  was  never  annulled. 

It  follows  that  the  defendant  could  never  afterwards  ac- 
quire any  rights  against  the  company  by  his  settlement. 

Judgment  affirmed. 
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OEEGON  V.  JENNINGS. 

ERROR    TO    THE    CIRCUIT    COURT    OF   THE    UNITED    STATES    FOR    THE 
NORTHERN  DISTRICT   OF   ILLINOIS. 

Submitted  October  19, 1880.  —  Decided  November  15, 1886. 

Bonds  issued  by  a  town  in  Illinois,  signed  by  its  supervisor  and  town  clerk, 
as  a  donation  to  a  railroad  company,  stated  that  the  faith,  credit,  and 
property  of  the  town  were  thereby  pledged,  *'  under  authority  of"  an  Act 
of  the  Geueral  Assembly  of  the  State,  giviug  its  title  and  date,  and  each 
bond '  also  stated  that  it  aud  other  bonds,  giving  their  numbers  and 
amounts,  were  "the  only  bonds  Issued  by  said  town*'  '*  under  and  by  vir- 
tue of  said  Act."  The  Act  prescribed  the  general  route  of  the  road,  and 
authorized  the  town  to  mc^ke  a  donation  to  the  company,  to  aid  in  con- 
structing and  equipping  the  road,  if  the  donation  should  be  voted  for  as 
prescribed.  It  provided  for  a  written  application  by  voters  to  the  town 
clerk  to  have  an  election  held,  and  the  giving  by  him  of  notice  of  the 
election;  that  the  election  should  "be  held  and  conducted  and  return 
thereof  made  as  is  provided  by  law;  "  and  that,  if  a  majority  of  the  legal 
voters  voting  should  vote  for  the  donation,  the  town  should,  "by  its 
pr6per  corporate  authorities,"  make  the  donation,  as  should  "be  deter- 
mined at  said  election,"  and  should  issue  to  the  company  its  bonds, 
''signed  by  the  supervisor  and  countersigned  by  the  clerk,"  aud  should, 
"  by  its  proper  corporate  authority,"  levy  an  annual  tax  to  pay  interest 
and  principal.  The  application  was  made,  and  the  notice  given,  and  the 
election  was  held  and  presided  over,  not  by  the  election  judges  of  the 
town,  but  by  a  moderator  and  the  town  clerk,  in  the  manner  required 
for  the  election  of  town  officers,  and  resulted  in  a  majority  for  the  dona- 
tion. The  terms  of  the  vote  were  that  the  bonds  should  not  be  issued, 
and  the  vote  should  be  void,  unless  the  road  was  completed  by  a  day 
specified.  The  road  was  not  completed  by  that  day.  The  supervisor 
and  one  of  the  two  justices  of  the  town  having  resigned,  the  other  jus- 
tice and  the  town  clerk,  on  the  day  before  an  election  for  a  justice  was 
to  be  held,  appointed  a  new  supervisor,  ante-dating  the  appointment 
papers  more  than  three  months,  to  the  day  after  the  supervisor  resigned, 
and  the  new  supervisor,  and  the  town  clerk,  on  the  same  day,  signed  the 
bonds  and  delivered  them  tj  the  company.  The  next  day  a  new  justice 
and  a  new  supervisor  were  elected  by  the  people.  In  a  suit  against  the 
town,  to  recover  on  coupons  cut  from  the  bonds,  by  a  bona  fide  holder  of 
the  bonds  and  coupons  for  a  valuable  consideration,  without  notice,  it 
was  set  up  in  defence,  that  the  officers  of  the  company  conspired  with 
the  justice  and  the  town  clerk,  and  their  appointee,  to  have  the  bonds 
issued  before  a  new  supervisor  should  be  elected  by  the  people :  Held, 
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(1)  The  bonds  were  not  void,  as  Laving  been  executed  through  "  fVaud  or 

circumvention,"  under  the  statute  of  Illinois,  Gross'  Stat.,  1869,  vol.  1, 
3d  ed.,  c.  73,  p.  462,  §  11. 

(2)  The  appointment  of  the  supervisor  was  valid. 

(3)  The  bonds  were  Issued  in  compliance  with  a  vote  of  the  people  held 

prior  to  the  adoption  of  the  Illinois  Constitution  of  1870,  in  pursuance 
of  a  law  providing  therefor,  within  the  meaning  of  section  12,  of 
article  9,  of  that  Constitution,  although  the  condition  as  to  the  com- 
pletion of  the  road  was  not  complied  with,  because,  as  against  the 
plaintiff,  the  recitals  in  the  bonds  were  made*  by  officers  entrusted 
under  the  statute,  with  the  duty  of  determiniug  whetlier  the  condi- 
tion had  been  complied  with,  and  the  town  was  thereby  estopped  from 
asserting  the  contrary. 

(4)  The  election  was  properly  held,  though  presided  over  by  a  moderator, 

and  the  donation  was,  therefore,  authorized  under  existing  laws,  by 
a  vote  prior  to  the  adoption  of  additional  section  or  article  2  to  the 
Constitution  of  Illinois,  within  the  meaning  of  that  section. 

This  was  an  action  at  law  brought  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  IlUnois,  by  Ehza 
Jennings,  against  the  town  of  Oregon,  a  municipal  corporation 
in  the  county  of  Ogle,  and  State  of  Illinois,  to  recover  $13,510, 
the  amount  payable  by  193  coupons  of  $70  each,  cut  from  24 
bonds  for  $1000  each,  purporting  to  have  been  issued  by  that 
town.  The  following  is  a  copy  of  one  of  the  bonds,  all  being 
ahke  except  as  to  the  number,  and  the  time  when  due: 

"llNrrED  States  of  Amebica. 

No.  29.  State  of  Illinois,  County  of  Ogle.  $1000. 

Oregon  Town  Bond. 

Know  all  men  by  these  presents,  that  the  town  of  Oregon, 
in  the  county  of  Ogle,  and  State  of  lUinois,  is  indebted  to  the 
Ogle  and  Carroll  County  Kailroad  Company  in  the  full  and 
just  sum  of  one  thousand  dollars,  which  sum  of  money  said 
town  agrees  and  promises  to  pay  on  or  before  the  first  day  of 
July,  1883,  to  the  said  Ogle  and  Carroll  County  Kailroad  Com- 
pany, or  bearer,  with  interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  annually,  on  the  first  day  of  July,  at  the  office 
of  the  Farmers'  Loan  and  Trust  Company  of  New  York,  in 
the  City  of  New  York,  upon  the  deUvery  of  the  coupons  sev- 
erally hereto  annexed,  for  which  payment  of  principal  and 
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interest,  well  and  truly  to  be  made,  the  faith,  credit,  and  prop- 
erty of  said  town  of  Oregon  are  hereby  solemnly  pledged,  under 
authority  of  an  Act  of  the  General  Assembly  of  the  State  of 
Hlmois,  entitled  'An  Act  to  amend  an  Act  entitled  An  Act  to 
incorporate  the  Ogle  and  Carroll  County  Eailroad  Company,' 
which  said  Act  was  approved  March  30, 1869. 

This  bond  is  one  of  a  series,  numbering  from  21  to  60,  inclu- 
sive, for  $1000  each,  which  bonds,  so  numbered,  together  with 
another  series  numbered  from  1  to  20,  inclusive,  for  $500  each, 
are  the  only  bonds  issued  by  said  town  of  Oregon  under  and 
by  virtue  of  said  Act. 

In  witness  whereof,  the  supervisor  and  town  clerk  of  the 
said  town  of  Oregon  have  hereunto  set  their  hands,  this  thirty 
first  day  of  December,  a.d.  1870. 

Fred.  II.  Marsh,  Town  Clerk.     E.  S.  Potter,  Supervisor.'*^ 

The  date  in  each  bond,  "  thirty  first  day  of  December,  a.d., 
1870,"  is  lithographed,  like  the  body  of  the  bond. 
On  the  back  of  each  bond  is  the  following  certificate : 

"Auditor's  Office,  Illinois, 

Springfield,  June  5,  1871. 

I,  Charles  E.  Lippincott,  Auditor  of  Public  Accounts  of  the 
State  of  Illinois,  do  hereby  certify  that  the  within  bond  has 
been  registered  in  this  office  this  day,  pursuant  to  the  pro\ds- 
ions  of  an  Act  entitled  '  An  Act  to  fund  and  provide  for  pay- 
ing the  railroad  debts  of  counties,  townships,  cities  and  towns,' 
in  force  April  16,  1869. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name, 
and  affixed  the  seal  of  my  office  the  day  and  year  aforesaid. 

[seal.]  C.  E.  Lippincott,  Auditor,  P.  AP 

The  coupons  are  in  the  following  form,  varying  as  to  number 
of  bond  and  date  of  payment : 

"  State  of  Illinois,  County  of  Ogle.  The  Town  of  Oregon 
will  pay  to  the  Ogle  and  CarroU  County  Eailroad  Company, 
or  bearer.  Seventy  DoUars  at  the  office  of  the  Farmers'  Loan 
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&  Trust  Company  of  New  York,  in  the  City  of  New  York,  on 
the' first  day  of  July,  1873,  on  presentation,  being  one  year's 
interest  on  bond  No.  29. 
F.  H.  Marsh,  Clerk.  E.  S.  Potteb,  Supervisor^ 

The  action  was  tried  by  a  jury,  which,  under  the  instruction 
oJ  the  court  to  do  so,  found  a  verdict  for  the  plaintiff,  for 
$20,823.68,  and  a  judgment  in  her  favor  was  rendered  for  that 
amount,  with  costs.    The  defendant  sued  out  a  writ  of  error. 

On  the  30th  of  March,  1869,  the  Legislature  of  Illinois 
passed  an  Act,  Private  Laws  of  Illinois,  of  1869,  voL  3,  p.  324, 
with  the  title  set  forth  in  the  bonds,  and  providing  as  foUows : 

'^  Section  1.  Be  it  enacted  hy  the  People  of  the  State  of 
Illinois^  represented  in  the  General  Assembly^  That  the  several 
Acts  entitled  '  An  Act  to  incorporate  the  Ogle  and  Carroll 
County  Railroad  Company,'  approved  February  18,  1857,  and 
the  Act  entitled  '  An  Act  to  amend  an  Act  entitled  An  Act 
to  incorporate  the  Ogle  and  Carroll  County  Railroad  Com- 
pany,' approved  February  24,  1859,  be  and  they  are  hereby  so 
amended  that  the  said  railroad  company  shall  be  authorized 
and  empowered  to  construct,  maintain,  and  operate  their  said 
railroad,  with  such  appendages  as  may  be  deemed  necessary 
by  the  directors,  in  accordance  with  the  following  provisions. 

§  2.  That  the  first  division  of  said  road  shall  commence  on 
the  east  bank  of  Rock  River,  opposite  the  town  of  Oregon,  in 
said  county  of  Ogle ;  from  thence,  on  the  most  eligible  route, 
to  a  connection  with  the  Chicago  and  Northwestern  Railway, 
or  with  any  other  railroad  leading  to  the  City  of  Chicago,  and 
the  second  division  commencing  at  said  point,  opposite  the 
said  town  of  Oregon,  and  running  thence,  in  a  westerly  direc- 
tion, on  the  most  eligible  route,  to  the  Mississippi  River." 

"  §  5.  That  the  several  towns,  villages,  and  cities,  organized 
or  incorporated  under  any  laws  of  this  State,  along  or  near  the 
route  of  said  railroad,  as  authorized  to  be  constructed  under 
the  original  Act  and  amendment  thereto  or  under  this  Act,  or 
that  are  in  anywise  interested  in  having  said  road  or  any 
branch  or  division  thereof  constructed,  may,  in  their  corporate 
capacities,  subscribe  to  the  stock  of  said  company,  or  may 
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make  donations  thereto,  or  may  lend  its  or  their  credit  to  said 
company,  to  aid  in  constructing  and  equipping  said  road,  or 
any  division  or  branch  thereof  :  Provided^  That  no  such  sub- 
scription, donation,  or  loan  shall  be  made  until  the  same  shall 
be  voted  for  as  hereinafter  provided. 

§  6.  That  whenever  twenty  legal  voters  of  any  such  towns, 
villages,  or  city  shall  present  to  the  clerk  thereof  a  written 
application,  requesting  that  an  election  shall  be  held  to  deter- 
mine whether  such  town,  village,  or  city  shall  subscribe  to  the 
capital  stock  of  said  company,  or  make  a  donation  thereto,  or 
loan  money  or  bonds  or  its  credit,  to  aid  in  the  construction 
of  said  road,  or  any  branch  or  division  thereof,  stating  the 
amount  and  whether  subscribed,  donated,  or  loaned,  and  the 
rate  of  interest,  and  the  time  of  payment,  such  clerk  shall 
receive  and  file  such  application,  and  inmiediately  proceed  to 
post  written  notices  of  an  election  to  be  held  by  the  legal 
voters  of  such  town,  village,  or  city,  which  notices  shall  be 
posted  in  ten  of  the  most  pubhc  places  in  such  town,  village, 
or  city,  for  thirty  days  preceding  such  election,  and  shall  state 
fuUy  the  object  of  such  election ;  and  such  election  shall  be 
held  and  conducted  and  return  thereof  made  as  is  provided  by 
law,  and,  in  any  village  or  city,  as  is  provided  by  the  law 
under  which  the  same  is  incorporated,  and  an  additional  return 
shall  be  made  to  one  of  the  directors  of  said  company.  Each 
elector  at  such  election  shall  deposit  a  ballot  for  said  subscrip- 
tion, donation,  or  loan ;  and  if  a  majority  of  the  legal  voters 
of  such  town,  village,  or  city,  voting  at  such  election,  shall 
vote  for  such  subscription,  donation,  or  loan,  then  such  town, 
village,  or  city  shall,  by  its  proper  corporate  authorities,  sub- 
scribe to  the  stock  of  said  company,  or  donate  or  loan  thereto, 
as  shall  be  determined  at  said  election,  and  shall  issue  to  the 
said  railroad  company  its  bonds,  in  such  denominations  as  said 
company  may  designate,  not  less  than  one  hundred  dollars, 
and  bearing  interest  as  may  be  determined  at  such  election, 
not  to  exceed  ten  per  cent,  per  annum,  payable  annually  at 
such  place  as  such  company  may  designate,  whicji  bonds  shall 
be  signed  by  the  supervisor  and  countersigned .  by  the  clerk  in 
towns  organized  under  the  township  organization  law,  and 
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in  incorporated  villages  or  cities,  signed  by  the  president  of 
the  board  of  trustees  and  countersigned  by  the  clerk  or  by  the 
officers  having  similar  powers  and  duties  in  any  such  village 
or  city,  and  any  such  town,  village,  or  city  so  subscribing, 
donating,  or  loaning,  as  aforesaid,  shall  by  its  proper  corporate 
authority,  annually  thereafter,  assess  and  levy  a  tax  upon  the 
taxable  property  of  said  town,  village,  or  city,  suflBcient  to 
pay  and  liquidate  the  annually  accruing  interest  on  such  bonds, 
and  so  much  of  the  principal  thereof  as,  from  time  to  time, 
shall  become  due,  which  taxes  shall  be  levied  and  collected  in 
the  same  manner  as  other  corporation  taxes  in  such  town,  vil- 
lage, or  city :  Provided,  That  for  the  payment  of  the  principal 
thereof  such  tax  shall  not  exceed  two  per  cent,  perannum." 

The  town  of  Oregon  was  and  is  an  incorporated  town  or 
township  situated  on  both  sides,  east  and  west,  of  Rock  Eiver, 
and  embracing  within  its  Umits  a  village  called  Oregon,  on  the 
west  bank  of  the  river,  which  village  was  and  is  what  is  called 
"the  town  of  Oregon"  in  the  second  section  of  the  above  Act. 
The  town  was  such  a  town  as  is  described  in  the  fifth  section 
of  the  Act. 

On  the  24th  of  May,  1870,  more  than  twenty  legal  voters 
of  the  town  presented  to  the  clerk  of  the  town  the  following 
written  application,  signed  by  them,  in  conformity  with  sec- 
tion six  of  the  Act : 

"  To  the  Town  Cleric  of  the  Town  of  Oregon,  in  the  County  of 
Ogle,  and  State  of  Illinois : 

The  undersigned,  legal  voters  of  the  said  town  of  Oregon, 
in  the  county  and  State  aforesaid,  do  hereby  make  application 
to  you,  and  request  that  an  election  shall  be  held  in  said  town, 
under  the  provisions  of  an  Act  of  the  General  Assembly  of  the 
State  of  IlUnois,  entitled  'An  Act  to  amend  an  Act  entitled 
An  Act  to  incorporate  the  Ogle  and  Carroll  County  Railroad 
Company,'  approved  March  30th,  a.d.  1869,  to  determine 
whether  said  town  shall,  in  its  corporate  capacity,  make  a 
donation  to  the  said  Ogle  and  Carroll  County  Railroad  Com- 
pany of  the  sum  of  forty  thousand  dollars  in  the  bonds  of  said 
town,  in  such  denominations  as  said  company  may  designate. 
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not  less  than  one  hundred  dollars  each,  payable,  at  the  option 
of  said  town,  within  twenty  years  from  the  date  of  their  issue, 
bearing  interest  from  date  at  the  rate  of  seven  per  cent,  per 
annum,  payable  annually,  and  principal  and  interest  payable 
at  such  place  as  said  company  may  designate,  to  aid  in  the 
construction  of  the  first  division  of  said  Ogle  and  Carroll 
County  Kailroad ;  said  bonds  not  to  be  issued,  dated  or  deUv- 
ered  until  said  company  shall  have  completed  said  first  division 
of  said  railroad,  with  a  T  rail  weighing  not  less  than  forty  five 
pounds  to  the  yard,  in  condition  to  run  trains  thereon  from  a 
connection  or  intersection  with  the  Chicago  and  Northwestern 
Railway  to  a  {X)int  at  and  w^ithin  said  town  of  Oregon,  within 
one  half-mile  of  the  east  bank  of  Rock  River,  and  shall  have 
equipped  the  same  with  rolling-stock  sufficient  to  operate  a 
daily  train  to  and  from  said  town  for  the  accommodation  of 
passengers  and  freight,  nor  until  said  company  shall  have 
released  said  town  from  aU  liabihties  on  account  of  donations 
heretofore  voted,  except  a  donation  of  ten  thousand  dollars 
voted  by  said  town  on  the  ninth  day  of  December,  a.d.  1869, 
said  vote  and  donation  of  forty  thousand  doDars  to  be  null 
and  void  unless  said  first  division  of  said  railroad  shall  be  com- 
pleted and  equipped  as  aforesaid  on  or  before  the  first  day  of 
January,  a.d.  1871 ;  but  in  case  the  same  shall  be  so  completed 
and  equipped  within  the  time  aforesaid,  and  said  company 
shall  execute  and  dehver  said  release,  then  the  said  bonds 
to  be  deliverable  upon  the  demand  of  said  company,  and  to 
bear  date  of  the  day  of  dehvery. 

And  we  request  that  immediate  notice  be  given  of  such 
election,  and  that  the  same  be  held  on  the  23d  day  of  June, 
A.D.  1870. 

Dated  this  24th  day  of  May,  a.d.  1870." 

The  clerk  received  and  filed  the  application,  and  gave  the 
notice  required  by  section  six  of  the  Act,  of  an  election  to  be 
held  June  23d,  1870,  the  notice  being  as  follows : 

^'Election  Notice. 
Whereas  more  than  twenty  legal  voters  of  the  town  of 
Oregon,  in  the  county  of  Ogle,  and  State  of  Illinois,  have 
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presented  to  me,  clerk  of  said  town,  a  written  application 
requesting  that  an  election  be  held  in  said  town  under  the 
provisions  of  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  '  An  Act  to  amend  an  Act  entitled  An  Act  to 
incorporate  the  Ogle  and  Carroll  Kailroad  Company,'  ap- 
proval March  30th,  1869,  to  determine  whether  said  town  shall, 
in  its  corporate  capacity,  make  a  donation  to  the  said  Ogle 
and  CarroU  Coimty  Eaih'oad  Company,  of  the  sum  of  forty 
thousand  dollars  in  the  bonds  of  said  town,  in  such  denomina- 
tions as  said  company  may  designate,  not  less  than  one 
hundred  dollars  each,  payable  at  the  option  of  said  town, 
within  twenty  years  from  the  date  of  issue,  bearing  interest 
from  date  at  the  rate  of  seven  per  cent,  per  annum,  payable 
annually,  and  principal  and  interest  payable  at  such  place  as 
said  company  may  designate,  to  aid  in  the  construction  of  the 
first  division  of  said  Ogle  and  Carroll  County  Kailroad,  said 
bonds  not  to  be  issued,  dated  or  delivered  until  said  company 
shall  have  completed  said  first  division  of  said  railroad,  with  a 
T  rail  weighing  not  less  than  forty  five  pounds  to  the  yard,  in 
condition  to  run  trains  thereon  from  a  connection  or  inter- 
section with  the  Chicago  and  Northwestern  Railway,  to  a 
point  at  and  within  said  town  of  Oregon,  within  one  half  mile 
of  the  east  bank  of  Rock  Eiver,  and  shall  have  equipped  the 
same  with  roUing  stock  suflBcient  to  operate  a  daily  train  to 
and  from  said  town  for  the  accommodation  of  passengers  and 
freight,  nor  until  said  company  shall  have  released  said  town* 
from  all  liability  on  account  of  donations  heretofore  voted, 
except  a  donation  of  ten  thousand  dollars  voted  by  said  town 
on  the  ninth  day  of  December,  a.d.  1869,  said  vote  of  forty 
thousand  dollars  to  be  null  and  void  unless  said  first  division 
of  said  railroad  shall  be  completed  and  equipped  as  aforesaid, 
on  or  before  the  first  day  of  January,  a.d.  1871,  but  in  case 
the  same  shall  be  so  completed  and  equipped  within  the  time 
aforesaid,  and  said  company  shall  execute  and  deliver  said 
release,  then  the  said  bonds  to  be  deliverable  upon  demand  of 
said  company,  and  to  bear  date  of  the  day  of  delivery. 

The  inhabitants,  legal  voters  of  the  said  town  of  Oregon, 
are  therefore  hereby  notified  that  an  election  wiU  be  held  by 
VOL.  cxix— 6 
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the  legal  voters  of  said  town,  at  the  court  house  in  said  town 
of  Oregon,  on  Thursday,  the  23d  day  of  June,  a.d.  1870,  at 
9  o'clock  in  the  forenoon  of  said  day,  for  the  object  and  pur- 
pose of  voting  upon  and  determining  the  matters  and  ques- 
tions hereinbefore  and  in  said  written  apphcation  set  forth  and 
contained. 

Given  under  my  hand,  at  my  office  in  said  town  of  Or^on, 
this  24th  day  of  May,  a.d.  1870. 

F.  II.  Mabsh,  Town  Clerk  of  said  TownP 

The.  election  was  held  on  the  day,  in  the  manner  and  with 
the  result  stated  in  the  following  record  on  file  in  the  office  of 
the  town  clerk : 

"  Pursuant  to  notice  given  according  to  law,  the  voters  of 
the  town  of  Oregon,  county  of  Ogle,  and  State  of  Illinois, 
assembled  at  the  court  house  in  Oregon,  at  9  o'clock  a.m.,  on 
Thursday,  the  23d  day  of  June,  a.d.  1870.  The  meeting 
was  called  to  order  by  the  town  clerk,  and,  on  motion  of  W. 
J.  Mix,  E.  J.  Reiman  was  chosen  moderator  of  said  meeting, 
and  was  duly  sworn  by  the  town  clerk.  Proclamation  was 
then  made  of  the  opening  of  the  polls,  which  were  kept  open 
until  12  o'clock  m.,  when,  on  motion  of  O.  Wilson,  they  were 
closed  for  one  hour,  until  one  o'clock,  for  dinner,  by  procla- 
.mation  of  the  town  clerk.  At  one  o'clock  the  polls  were 
again  proclaimed  open,  and  were  kept  open  until  six  o'clock 
P.M.,  proclamation  being  made  half  hour  before  the  closing  of 
the  polk.  At  the  hour  of  six  p.m.  the  moderator  proceedeil 
to  count  out  the  ballots,  until  they  were  aU  counted,  which 
number  equalled  the  numbers  on  the  poU-list.  The  ballots 
were  then  read  by  the  moderator,  and  resulted  as  follows: 
there  being  for  donation,  as  stated  in  the  notice,  one  hundred 
and  sixty  three  votes;  against  donation,  as  stated  in  the 
notice,  twelve  votes.  The  result  being  pubUcly  read,  the 
meeting  was  then  closed. 

E.  J.  Eeiman,  Moderator. 

Attest :  F.  H.  Marsh,  Tovm  ClerlcP 
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A  defence  set  up  to  the  validity  of  the  bonds,  in  the 
amended  second  plea,  is,  that  their  execution  was  obtained 
by  fraud  and  circumvention.  This  is  founded  on  the  follow- 
ing facts :  The  first  division  of  the  road  was  not  completed  or 
equipped  in  accordance  with  the  application,  and  the  notice  of 
election,  and  the  vote,  on  or  before  the  1st  of  January,  1871, 
but  was  complete<l  by  the  1st  of  April,  1871.  On  the  3Cth  of 
December,  1870,  Mortimer  W.  Smith,  supervisor  of  the  town, 
gave  to  the  town  clerk  of  the  town  his  \vritten  resignation  of 
the  office  of  supervisor,  and  it  was  placed  among  the  records 
of  the  town  clerk's  office.  He  never  afterwards  acted  as 
supervisor.  The  town  had  by  law  one  suj^rvisor  and  two 
justices  of  the  peace  and  one  town  clerk.  They  were  all  of 
them,  by  statute,  town  officers.  WiUiam  Schultz  was  elected 
one  of  the  justices  of  the  town  April  5th,  1870,  and  duly 
qualified  as  such  April  9th,  1870.  lie  continued  to  reside  in 
the  town  until  after  April  3d,  1871,  and  during  the  year  1871, 
but  was  absent  from  the  town,  and  in  the  city  of  New  York, 
from  December  26th,  1870,  till  about  January  6th,  1871.  lie 
resigned  his  office  on  March  2d,  1871,  by  filing  his  resignation 
in  the  office  of  the  clerk  of  the  county,  who  entered  it  of 
record  according  to  law.  After  that  he  did  not  act  as  a  jus- 
tice. A  successor  to  Schultz  as  a  justice  was  elected  by  the 
people  at  the  annual  town  meeting  held  April  4th,  1871,  and 
not  before,  and  such  successor  qualified  April  8th,  1871,  and 
was  commissioned  April  15th,  1871.  Jam^  II.  CartAvright 
was  the  other  justice  of  the  peace.  Frederick  II.  Marsh  was 
the  town  clerk. 

The  following  statutory  provisions  were  in  force  in  Illinois 
in  1870  and  1871 :  "§  16.  Resignations  of  the  office  of  justice 
of  the  peace  and  constable  shaU  be  made  to  the  clerk  of  the 
court  of  the  proper  county,  who  shaU  immediately  enter  the 
date  of  every  such  resignation  in  the  book  above  provided 
for ; "  (that  is,  a  book  to  be  kept  by  the  clerk  of  the  county, 
in  which  he  was  required  to  enter  the  name  of  every  justice 
of  the  peace  and  constable  sworn  into  office,  together  with  the 
date  of  his  commission  or  certificate,  and  the  time  of  his  being 
sworn  into  oflice;)  "which  book,  or  a  certified  copy  of  an 
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entry  in  the  same,  shall  be  received  in  evidence  in  all  Courts 
within  this  State."  Gross'  Stat.,  1869,  vol  1,  3d  ed.,  c.  59, 
p.  394.  "  1.  Whenever  any  town  shaU  faU  to  elect  the  proper 
number  of  town  officers,  to  which  such  town  may  be  entitled 
by  law,  or  when  any  person  elected  to  any  town  office  shall 
fail  to  quaUfy  as  such,  or  whenever  any  vacancy  shall  happen 
in  any  town  office  from  death,  resignation,  removal  from  the 
town,  or  other  cause,  it  shall  be  lawful  for  the  justices  of  the 
peace  of  the  toAvn,  together  with  the  supervisor  and  town 
clerk,  to  fill  the  vacancy  or  vacancies  occasioned  or  occurring 
in  consequence  of  either  or  any  of  the  causes  above  specified, 
by  appointment  by  warrant  under  their  hands  and  seals ;  and 
the  persons  so  appointed  shall  hold  their  respective  offices 
during  the  unexpired  term  of  the  persons  in  whose  stead  they 
have  been  appointed,  and  until  others  are  chosen  or  appointed 
in  their  places,  and  shall  have  the  same  powers  and  be  subject 
to  the  same  duties  and  penalties  as  if  they  had  been  duly 
chosen  by  the  electors.  2.  Whenever  a  vacancy  shall  occur, 
from  any  cause,  in  any  or  either  of  the  offices  enumerated  in 
the  foregoing  section,  as  composing  the  board  of  appointment 
for  the  appointment  of  town  officers,  in  case  of  vacancy,  it 
shall  be  laAvful  for  the  remaining  officers  of  such  appointing 
board  to  fill  any  vacancy  or  vacancies  thus  occurring,  except 
in  cases  of  vacancy  in  the  office  of  justice  of  the  peace,  which 
shall  be  filled  only  by  election.  3.  When  any  appointment 
shall  be  made,  as  provided  in  the  two  preceding  sections,  the 
officers  making  the  same  shaU  cause  the  warrant  of  appoint- 
ment to  be  forthwith  filed  in  the  office  of  the  town  clerk,  who 
shall  forthwith  give  notice  to  each  person  appointed."  Gross' 
Stat.,  1869,  vol.  1,  3d  ed.,  c.  103  d,  art.  7,  pp.  750,  751. 

On  the  3d  of  April,  1871,  Cartwright,  (the  remaining  justice,) 
and  Marsh,  (the  town  clerk,)  met  at  the  office  of  the  town  clerk, 
and,  by  a  paper  then  signed  by  each  of  them,  appointed  Elias 
S.  Potter  to  fiU  the  vacancy  in  the  office  of  supervisor,  caused 
by  the  resignation  of  Smith,  and  ordered  the  clerk  to  give  the 
certificate  of  appointment  to  Potter.  The  paper  bore  date 
the  31st  of  December,  1870,  and  was  filed  in  the  office  of  the 
town  clerk  on  the  3d  of  April,  1871.    On  the  same  3d  of  April, 
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a  proper  oflRcial  bond,  executed  on  that  day  by  Potter  and  two 
gureties,  but  bearing  date  the  31st  of  December,  1870,  was  filed 
In  the  office  of  the  town  clerk,  with  an  oath  of  office  signed 
and  sworn  to  by  Potter  before  Cartwright  on  the  same  3d  of 
April,  but  purporting  to  have  been  subscribed  and  sworn  to 
on  the  31st  of  December,  1870.  On  the  same  3d  of  April, 
Potter,  as  supervisor,  and  Marsh,  as  town  clerk,  signed  the 
bonds  and  the  coupons,  and  delivered  them  to  the  president  of 
the  railroad  company.  One  Dwight  was  elected  supervisor  of 
the  town  at  the  regular  annual  town  meeting,  held  on  April 
4rth,  1871,  and  assumed  the  office  April  10th,  1871,  and  held 
it  for  the  ensuing  year.  It  was  known  to  all  parties  that  this 
town  meeting  was  to  be  held,  and  it  is  alleged  that  the  officers 
of  the  railroad  company  conspired  with  Cartwright  and  Marsh 
to  procure  the  appointment  of  Potter  as  supervisor,  so  that 
the  bonds  might  be  issued  before  the  election  by  the  people 
of  a  new  supervisor  on  April  4th,  1871. 

The  statute  of  Illinois,  as  to  fraud  and  circumvention,  set 
up  and  relied  on,  is  as  follows :  "  11.  If  any  fraud  or  circum- 
vention be  used,  in  obtaining  the  making  or  executing  of  any 
of  the  instruments  aforesaid,"  (that  is,  any  note,  bond,  bill,  or 
other  instrument  in  writing,  for  the  payment  of  money  or 
property,  or  the  performance  of  covenants  or  conditions,) 
''such  fraud  or  circumvention  may  be  pleaded  in  bar  to  any 
action  to  be  brought  on  any  such  instrument  so  obtained, 
whether  such  action  be  brought  by  the  party  committing  such 
fraud  or  circumvention,  or  any  assignee  or  assignees  of  such 
instrument."    Gross'  Stat.,  1869,  vol.  1,  3d  ed.,  c.  73,  p.  462. 

Mr,  James  K.  EdsaU  for  plaintiff  in  error. 

I.  Under  Eev.  Stat.  111.  §  11,  c.  73,  the  defence  that  the  making 
or  execution  of  an  instrument  was  obtained  by  fraud  is  good 
against  a  bona  fide  holder  for  value,  to  whom  it  was  transferred 
before  maturity  without  notice  of  the  alleged  fraud.  It  is 
otherwise  where  the  fraud  relates  solely  to  the  consideration. 
Huhbard  v.  Rankin^  71  111.  129  ;  Taylor  v.  Atchison^  54  111. 
196  ;    Vanhnmt  v.  Singley^  85  111.  281  ;  Richa/rdson  v.  SchirtZy 
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59  111.  313;  Easter  v.  Minard,  26  HL  495;  Depuyy,  Schuyler, 
45  lU.  306.  Aside  from  the  question  of  fraud  Potter  s  ap- 
pointment as  supervisor  was  invalid,  because  Schultz  was  still 
in  office  when  it  was  made  and  it  appears  affirmatively  that 
he  was  not  present  when  the  ap}X)intment  was  made,  and  took 
no  part  m  it.  Crocler  v.  Crarte,  21  Wend.  211,  218  ;  S.  C.  34 
Am.  Dec.  228  ;  Bahcoch  v.  Lainb^  1  Cowen,  238 ;  Ex  parte 
Rogers^  7  Cowen,  526,  and  note;  Louk  v.  Woodsy  15  IlL  256, 
262  ;  WiUlama  v.  Lunenhurg  School  District^  21  Pick.  75  ; 
S,  a  32  Am.  Dec.  243 ;  McCoy  v.  Curt'tce,  9  Wend.  17 ;  S.  C. 
24  Am.  Dec.  113.     See  Antftony  v.  Jasj>er,  101  U.  S.  693. 

II.  These  bonds  were  issued  in  violation  of  §  12,  Art.  XI., 
of  the  Constitution  of  Illinois  of  1870,  Avhich  prohibits  munici- 
pal corporations  from  creating  indebtedness  to  exceed  five  per 
cent,  on  the  assessed  value  of  the  t<axable  property  therein. 
When  they  were  issued,  the  town  was  already  indebted  beyond 
that  amount.  There  was  no  prior  vot^  of  the  people,  within 
the  saving  clause,  and  the  adoption  of  the  constitution  deprived 
the  town  of  the  power  to  issue  them.  Buchanan  v.  LitchjieMy 
102  U.  S.  278  ;  School  Dktrlct  v.  Stone,  106  U.  S.  183  ;  Litch- 

Jield  V.  Ballou,  114  U.  S.  190  ;  Prince  v.  Quincy,  105  IlL  138. 
The  question  whether  power  exists  in  a  municipality  to  issue 
bonds  may  depend  on  extrinsic  facts,  not  appearing  on  the 
face  of  the  law.  The  purchaser  is  bound  to  knoAv  whether  the 
power  exists;  J^orth^rn  Bank  v.  Porter  Toionshlp,  110  U.  S. 
608  ;  Dixon  County  v.  Eieldy  111  U.  S.  83  ;  Merchants  Bank 
V.  Bergen  County,  115  U.  S.  384  ;  Damess  (^outity  v.  Dickin- 
son, 117  U.  S,  657  :  but  is  protected  against  mere  irregularity 
in  the  execution  of  the  power.  See  also  Anthony  v.  Jasper 
County,  cited  above  ;  People  v.  Didcher,  56  IlL  144  ;  People 
V.  Glann,  70  111.  232  ;  People  v.  Ilolden,  91  lU.  446.  For  the 
construction  of  this  clause  of  the  State  Constitution  by  the 
Supreme  Court  of  the  State,  see  Middleport  v.  jEtna  Life  Ins. 
Co.,  82  111.  562;  People  v.  Jackscm  County,  92  IlL  441 ;  Prairie 
V.  Lhyd,  97  111.  179  ;   Wa<le  v.  La  MoiUe,  112  HI.  79. 

III.  The  alleged  vote  of  the  people  was  not  taken  at  an 
election  as  required  by  the  statute.  Chicago  <&  Iowa  Railroad 
V.  MaUory,  101  lU.  583  ;  Lippincott  v.  Panu,  92  111.  24. 
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W.  The  town  is  not  estopped  by  the  recitals  in  the  bonds 
from  making  the  defences  now  interposed.  Assuming  for  the 
present  purpose  that  the  recital  is  sufficient  to  show  that  the 
bonds  were  issued  in  accordance  with  the  provisions  of  the  act 
therein  mentioned,  this  would  fall  far  short  of  showing  that 
the  same  were  issued  in  com[)liance  with  a  vote  of  the  people 
of  the  town  at  an  election  held  in  pursuance  of  that  act  prior 
to  the  adoption  of  the  constitution  in  1870.  The  act  required 
an  election  to  be  held  before  the  bonds  were  issued,  but  did 
not  require  the  same  to  be  held  before  the  adoption  of  the  con- 
stitution in  1870.  This  requirement  was  imposed  by  the  con- 
stitution itself.  The  recital  does  not  purport  to  show  compliance 
with  the  vote  of  the  people  nor  with  the  constitutional  require- 
ment in  any  respect,  and  cannot  be  so  enlarged  by  construction 
as  to  embrace  the  same.  BucJianan  v.  Litchfield^  School 
Didriet  v.  Stone^  Northern  Bank  v.  Porter  Tomniihip^  Dixon 
dourdy  v.  Fidd^  all  cited  above  ;  Bates  v.  Ind.  School  District 
of  Lyon  Couivty^  25  Fed.  Eep.  192  ;  Liehman  v.  San  Franciaco^ 
24  F^.  Eep.  705. 

V.  The  town  is  not  estopped  by  the  certificates  connected 
with  the  registration  of  the  bonds  from  showing  the  truth  in 
its  defence.  Dixon  County  v.  Field  and  Damess  Comity  \. 
L^ickimon,  cited  above.  It  cannot  be  held  that  it  is  estopped 
by  the  secret  and  fraudulent  act  of  one  who,  at  the  time,  had 
no  color  of  title  to  the  office  of  supervisor.  Anthony  v.  Jas- 
per County  and  Merchants*  Bank  v.  Bergen  Couidy^  both 
cited  above. 

VL  No  estoppel  arises  from  the  recitals  contained  in  the 
caption  to  the  registration  of  the  bonds  in  the  supervisor's 
book.    Kev.  Stat.  111.,  c.  113,  par.  12. 

VIL  The  town  is  not  estopped  by  the  recovery  in  the 
former  suit,  brought  by  Wallace  upon  other  coupons,  from 
making  the  defence  set  up  in  the  special  pleas  in  this  suit. 
The  Wallace  suit  was  brought  on  other  coupons  than  those 
involved  in  this  suit.  The  defences  interposed  by  the  special 
pleas  were  not  set  up  and  actually  htigated  in  the  Wallace 
suit.  Such  being  the  case,  the  verdict  and  judgment  in  that 
suit  do  not  estop  the  town  from  making  either  of  the  de- 
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fences  set  up  in  the  special  pleas  in  this  suit.  CromweU  v. 
County  of  Sac,  94  U.  S.  351 ;  Davis  v.  Brown,  94  U.  S.  423 ; 
Russell  V.  Pluce,  94  U.  S.  606 ;  IfcU.  Bank  v.  School  District 
of  Riverside,  25  Fed.  Rep.  629 ;  Nesbit  v.  Ind,  School  Dist, 
25  Fed.  Rep.  635.  The  statutory  defence  set  up  in  the  second 
plea  could  not  have  been  proven  as  against  a  bona  fide  holder 
for  value  under  the  general  issue,  which  was  the  only  plea 
filed  in  the  Wallace  suit.  Anderson  v.  Jacobson,  66  lU.  522; 
Cole  V.  Joliet  Opera  House  Co,,  79  111.  96;  Strns  v.  Klein, 
Breese,  292,  302.  While  it  was  competent  at  common  law, 
and  independently  of  the  statute,  to  prove  fraud  in  the  in- 
ception of  the  paper  under  that  plea,  it  was  sufficient  answer 
to  such  proof,  introduced  under  the  general  issue  at  common 
law,  to  show  that  the  plaintiff  was  a  bona  fide  holder  for 
value.  Smith  v.  Sac  County,  11  Wall.  139.  Under  the  plead- 
ings in  that  case,  it  was  unnecessary  that  the  jury  should  pass 
upon  the  question  of  fraud  in  order  to  find  a  verdict  for  the 
plaintiff,  who  appeared  to  be  a  bona  fide  holder.  Under  the 
Illinois  statute,  when  the  defence  that  the  making  and  execut- 
ing of  the  paper  was  obtained  by  fraud,  etc.,  is  specially 
pleaded,  the  defence  is  good  against  a  bona  fide  holder.  Hvjh 
bard  v.  Rankin,  and  other  cases  cited  ante.  It  is  not  compe- 
tent to  show  by  extrinsic  evidence  that  matters  were  adjudi- 
cated in  such  former  suit,  not  embraced  within  the  issues  as 
formed  on  the  record.  Packet  Co,  v.  Sickles,  5  WaU.  580; 
Putnam  v.  New  Albany,  4  Bissell,  365,  383 ;  Providence  v. 
Adams,  11  R.  I,  190 ;  Russell  v.  Place,  94  U.  S.  606. 

As  to  the  Third  Plea:  The  evidence  shows  that  the  de- 
fence set  up  in  this  plea,  arising  imder  §  12,  Art.  IX.  of  the 
Constitution,  was  not  in  any  manner  litigated  in  the  Wallace 
suit.  No  evidence  was  introduced  in  that  case  tending  to 
show  either  the  amount  of  the  existing  indebtedness  of  the 
town  or  the  assessed  value  of  the  taxable  property  therein. 
The  defence  appears  to  have  rested  on  other  grounds.  Davis 
V.  Braiim,U  U.  S.  423,428;  Ba/rgerir.  Ilobbs,  67  lU.  598; 
Siurtevant  v.  Randall,  53  Maine,  149 ;  Cronvwell  v.  County  of 
So/*,  Russell  y.  Place^  above  cited. 


Digitized  by 


Google 


OREGON  V.  JENNINGS.  89 

Opinion  of  the  Court. 
Mr,  Sarrmd  IF.  Packard  for  defendant  in  error. 

Mr.  Justice  Blatchford,  after  stating  the  facts  as  above 
reported,  delivered  the  opinion  of  the  court. 

The  court  refused  to  submit  to  the  jury,  and  we  think  prop- 
erly, any  question  as  to  whether  the  making  or  execution  of 
the  bonds  and  coupons  was  obtained  by  fraud  or  circum- 
vention. 

Even  if  the  statute  appUes  to  town  bonds  and  their  coupons, 
no  fraud  or  imposition  was  practised  on  Potter  or  Marsh  to 
induce  them  to  sign  these  bonds  and  coupons.  They  knew 
what  they  were  signing  and  signed  intentionally.  The  fraud 
or  circumvention  intended  by  the  statute,  which  only  embodies 
a  rule  of  the  common  law,  is  not  that  which  goes  merely  to 
the  consideration  of  the  instrument,  but  it  must  go  to  the 
execution  or  making ;  and  there  must  be  a  trick  or  device  by 
which  one  kind  of  iQstrument  is  signed  in  the  belief  that  it  is 
of  another  kind,  or  the  amount  or  nature  or  terms  of  the 
instrument  must  be  misrepresented  to  the  signer.  No  dif- 
ferent ruling  as  to  the  statute  has  ever  been  made  by  the 
Supreme  Court  of  Illinois,  especially  in  a  case  where,  as  here, 
the  holder  of  the  instrument  is  a  hona  fide  holder  of  it,  before 
maturity,  for  a  valuable  consideration,  without  notice.  In 
Latham  v.  Smithy  45  HI.  25,  decided  in  1867,  in  construing 
this  statute,  the  court  said :  "  A  fraud  in  obtaining  a  note  may 
consist  of  any  artifice  practised  upon  a  person  to  induce  him 
to  execute  it,  when  he  did  not  intend  to  do  such  an  act.  Cir- 
cumvention seems  to  be  nearly,  if  not  quite,  synonymous  with 
fraud.  It  is  any  fraud  whereby  a  person  is  induced  by  deceit 
to  make  a  deed  or  other  instrument.  It  must  be  borne  in 
mind  that  the  fraud  or  covin  must  relate  to  the  obtaining  of 
the  instrument  itself,  and  not  to  the  consideration  upon  which 
it  is  based.  It  is  not  fraud  which  relates  to  the  quality,  quan- 
tity, value,  or  character  of  the  consideration  that  moves  the 
contract,  but  it  is  such  a  trick  or  device  as  induces  the  giving 
of  one  character  of  instrument  under  the  belief  that  it  is 
another  of  a  different  character ;  such  as  giving  a  note  or 
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other  agreement  for  one  sum  or  thing  when  it  is  for  another 
sum  or  thing ;  or  as  giving  a  note  under  the  beUef  that  it  is 
a  receipt."  This  nding  was  followed  in  Shipley  v.  Carroll^ 
45  111.  285  ;  Elliott  v.  Zevings,  54  111.  213  ;  and  Maxey  v. 
Williatrtsoii  Coiinty^  72  111.  207. 

It  is  also  contended  that  the  appointment  of  Potter  as  super- 
visor was  invalid,  because  Schultz,  though  he  had  resigned  as 
justice,  legally  continued  in  office  till  his  successor  was  elected, 
and  yet  took  no  part  in  the  appointment.  But  it  is  plain,  w^e 
think,  that,  within  the  language  and  meaning  of  the  statute, 
as  respects  the  four  members  of  the  appointing  board  desig- 
nated by  statute,  two  of  them  were  out  of  office  so  far  as  their 
acting  as  such  members  was  concerned.  The  supervisor  and 
Schultz  had  resigned,  and  their  offices  were  vacant,  and  it  was 
laAvful  for  the  remaining  two  officers  to  fill  the  vacancy  in  the 
office  of  supervisor.  No  authority  to  which  we  are  referred 
holds  to  the  contrary.  Where  a  town  is  trying  to  escape  the 
enforcement  of  its  liability  to  creditors  through  the  resigna- 
tion of  an  officer  on  whom  process  is  to  be  served,  and  the 
failure  to  supply  his  place,  the  resigning  officer  is  rightly  held, 
quoad  creditors,  to  continue  in  office,  subject  to  the  service  of 
process,  tiU  his  successor  quahfies.  In  the  present  case  there 
was  not  only  a  "vacancy"  in  the  office  of  supervisor,  for 
the  purpose  of  filling  it,  under  §  1,  but  there  was  a  vacancy 
in  the  office  which  Schultz  had  held,  for  the  purpose  of  the 
action  of  Cartwright  and  Marsh  alone,  as  the  remaining  ofli- 
cers  of  the  appointing  board,  to  appoint  a  supervisor,  under 
§  2.  On  any  other  construction,  as,  by  §  2,  a  vacancy  in  the 
office  of  justice  can  be  filled  only  by  election,  a  town  would, 
in  case  of  a  vacancy  in  the  office  of  justice,  have  to  go  without 
a  suj^ervisor,  in  case  of  a  vacancy  in  his  offi*ce,  till  a  justice 
could  be  elected. 

Another  defence  is  set  up,  under  the  amended  third  plea, 
founded  on  §  12  of  Article  9  of  the  Constitution  of  Illinois, 
which  went  into  eflfect  August  8th,  1870,  and  provides  as 
follows :  "  §  12.  No  county,  city,  township,  school  district, 
or  other  municipal  corporation  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any  purpose,  to  an  amount. 
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including  existing  indebtedness,  in  the  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  the  State  and 
county  taxes. previous  to  the  incurring  of  such  indebtedness. 
Any  county,  city,  school  district,  or  other  municipal  corpora- 
tion, incurring  any  indebtedness  as  aforesaid,  shall,  before  or 
at  the  time  of  doing  so,  provide  for  the  collection  of  a  direct 
annual  tax  sufficient  to  pay  the  interest  on  such  debt  as  it  falls 
due,  and  also  to  pay  and  discharge  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting  the  same.  This 
section  shall  not  be  construed  to  prevent  any  county,  city, 
township,  school  district,  or  other  municipal  corporation  from 
issuing  their  bonds  in  compUance  with  any  votfe  of  the  people 
which  may  have  been  had  prior  to  the  adoption  of  this  Con- 
stitution, in  pursuance  of  any  law  providing  therefor." 

It  appearing  that,  when  the  bonds  in  question  in  this  suit 
were  issued,  the  debt  of  the  town  was  already  greater  than  five 
per  centum  on  the  value  of  its  taxable  property,  as  ascertained 
by  the  assessment  for  1870,  it  is  contended  that  the  bonds 
could  not  be  laAvfuUy  issued,  except  in  compUance  with  the 
vote  of  June  23d,  1870,  and  in  conformity  with  the  conditions 
imposed  by  that  vote,  one  of  which  was  the  completion  and 
equipment  of  the  first  division  of  the  road  on  or  before  Jan- 
uary 1st,  1871,  and  that  that  condition  was  not  observed. 
The  question  is  sought  to  be  made  one  of  power  or  authority 
to  issue  the  bonds,  within  the  rules  laid  down  by  this  court  as 
applicable  even  in  the  case  of  bonds  in  the  hands  of  a  bona 
fide  holder. 

At  the  time  the  bonds  in  question  were  issued,  a  statute 
enacted  April  16th,  1869,  was  in  force  in  Illinois,  §  7  of  which. 
Gross'  Stat.,  1869,  vol.  1,  3d  ed.,  p.  556,  provided  that  any 
town  should  have  the  right,  "  upon  making  any  subscription 
or  donation  to  any  railroad  company,  to  prescribe  the  condi- 
tions upon  which  such  bonds,  subscriptions,  or  donations  shall 
be  made,  and  such  bonds,  subscriptions,  or  donations  shall  not 
be  valid  and  binding  until  such  conditions  precedent  shall  have 
been  compUed  with." 

The  language  of  this  statute  was  as  imperative  as  is  that  of 
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the  Constitution  of   1870  in  regard  to  complying  with  the 
conditions  contained  in  any  vote  of  the  people ;  and  §  6  of 
the  Act  of  March  30th,  1869,  before  cited,  prescribes  that  the 
proper  corporate  authorities  of  the  town  shall  mjike  the  dona- 
tion or  subscription,  "  as  shall  be  determined  at  said  election." 
In  respect  to  this  compUance  with  the  conditions  imposed 
by  the  vote  of  the  people,  whether  the  question  is  to  be 
regarded  as  arising  under  the  provision  of  the  Constitution  or 
that  of  a  statute,  it  must  equally  be  regarded  as  concluded 
by  the  recital  in  the  bonds,  made  by  the  supervisor  and  the 
town  clerk.    Section  6  of  the  Act  of  March  30th,  1869,  pro- 
vides that  if  a  majority  of  the  legal  voters  of  the  town,  voting 
at  the  election,  vote  for  the  donation,  the  town  shall,  by  its 
"  corporate  authoHties,"  make  the  donation  to  the  company, 
"  as  shall  be  determined  at  said  election,"  and  shall  issue  its 
bonds  to  the  company,  "  which  bonds  shall  be  signed  by  the 
supervisor  and  countersigned  by  the  clerk  in  towns  organized 
under  the  township  law."*    Within  the  numerous  decisions  by 
this  court  on  the  subject,  the  supervisor  and  the  town  clerk, 
they  being  named  in  the  statute  as  the  officers  to  sign  the 
bonds,  and  the  "  corporate  authorities  "  to  act  for  the  town  in 
issuing  them  to  the  company,  were  the  persons  entrusted  with 
the  duty  of  deciding,  before  issuing  the  bonds,  whether  the 
conditions  determined  at  the  election  existed.    If  they  have 
certified  to  that  effect  in  the  bonds,  the  town  is  estopped  from 
asserting,  as  against  a  hona  fide  holder,  that  the  conditions 
prescribed  by  the  popular  vote  were  not  compUed  with.    They 
state,  in  each  bond,  that  the  faith,  credit,  and  property  of  the 
town  are,  by  the  bond,  solemnly  pledged  for  the  payment  of 
the  principal  and  interest  nam^  in  it  "  under  authority  of  " 
the  Act  of  March  30th,  1869,  reciting  its  title,  and  that  the 
60  bonds,  amounting  to  $50,000,  "  are  the  only  bonds  issued 
by  said  town  of  Oregon  under  and  by  virtue  of  said  Act." 
The  provision  in  §  6  of  the  Act,  that  the  town  shall,  by 
its  proper  corporate  authority,  annually  assess  and   levy  a 
tax  to  pay  the  interest  and  principal  of  the  bonds,  is  a  war- 
rant for  the  pledge  made,  in  the  bonds,  of  the  faith,  credit, 
and  property  of  the  town.    The  recitals  are  within  the  ad- 
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judged  cases  in  this  court,  as  to  the  effect  of  recitals  in  bonds, 
that  they  are  issued  "  under  authority  of  "  a  specified  statute, 
and  "  under  and  by  virtue  of "  that  statute,  and  they  estop 
the  town  from  taking  the  defence  that  the  first  division  of  the 
road  was  not  completed  by  the  time  specified,  as  against  the 
plaintiflf,  as  a  honafide  holder  of  the  bonds. 

In  Pana  v.  Bowler^  107  U.  S.  529,  639,  this  court  upheld 
the  effectiveness  of  a  recital  in  bonds,  in  favor  of  a  bona  fide 
holder,  as  against  an  alleged  defect  in  the  mode  of  conducting 
an  election,  held  prior  to  the  adoption  of  this  same  Constitu- 
tion of  lUinois,  the  bonds  being  issued  after  its  adoption, 
although  that  instrument  forbade  the  issuing  of  the  bonds, 
unless  their  issue  should  have  been  authorized  under  then  exist- 
ing laws,  by  a  vote  of  the  people  prior  to  the  adoption  of  the 
Constitution.  ^ 

The  present  case  is  directly  within  the  decision  of  this  coiut 
in  Ins.  Co.  v.  Bruce^  105  U.  S.  328,  where  it  was  held  that 
recitals  in  bonds  estopped  a  town  in  lUinois,  as  against  a  hona 
fide  holder,  from  showing  that  conditions  imposed  on  its  Uabil- 
ity  by  the  vote  of  the  people  had  not  been  comphed  with, 
although  the  statute  declared  that  the  bonds  should  not  be 
valid  and  binding  until  such  conditions  precedent  had  been 
cx)mpUed  with.  There  are  numerous  other  cases  in  this  coiut 
to  the  same  effect. 

The  provision  of  §  12  of  Article  9  of  the  Constitution  of 
Illinois  did  not  introduce  any  new  rule  of  evidence-  in  regard 
to  the  mode  of  proving,  in  favor  of  a  hona  fide  holder,  the 
compUance  with  the  vote  of  the  people,  but  left  the  comphance 
to  be  conclusively  established  in  such  a  case  by  the  recital  in 
the  bonds,  made  by  the  designated  official  authorities. 

"We  are  not  referred  to  any  decision  of  the  Supreme  Court 
of  lUinois,  made  prior  to  the  issuing  of  the  bonds  in  question, 
which  holds  to  the  contrary  of  the  views  we  have  announced. 
The  case  of  TJie  People  v.  Butcher^  56  111.  144,  decided  at 
September  Term,  1870,  was  a  mandamus  appUed  for  by  a  rail- 
road company  to  compel  a  supervisor  to  subscribe  for  stock, 
where  conditions  imposed  by  the  vote  of  the  town  had  not 
been  complied  with,  and  its  bonds  had  not  been  issued.    The 
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mandamus  was  refused.  This  direct  proceeding  is,  as  this 
court  has  uniformly  held,  a  very  different  thing  from  a  suit 
on  the  bonds,  by  a  bona  fide  holder,  the  cases  not  being  anal- 
ogous or  governed  by  the  same  rules. 

A  defence  is  also  set  up,  under  the  amended  fourth  plea, 
founded  on  the  second  additional  section  or  article  to  the  Con- 
stitution of  Illinois,  of  1870,  which  took  effect  July  2,  1870, 
and  is  in  these  words  :  "  No  county,  city,  town,  township,  or 
other  municipality  shall  ever  become  subscriber  to  the  capital 
stock  of  any  railroad  or  private  corporation,  or  make  donation 
to  or  loan  its  credit  in  aid  of  such  corporation  :  Provided, 
Jiowerer^  That  the  adoption  of  this  article  shall  not  be  construed 
as  affecting  the  right  of  any  such  municipality  to  make  such 
subscriptions  where  the  same  have  been  authorized,  under 
existing  laws,  by  a  vot€  of  the  people,  of  such  municipaUties 
prior  to  such  adoption." 

The  bonds  in  question  having  been  issued  after  July  2, 1870, 
and  the  requirement,  to  make  them  valid,  being  that  they  must 
have  been  authorized,  under  laws  in  force  before  July  2,  1870, 
by  a  vot43  of  the  people  of  the  town  given  before  that  date,  it 
is  contended  that  they  were  not  so  authorized,  because  the 
vote  of  June  28,  1870,  was  taken  at  a  town  meeting  held  and 
presided  over  by  a  moderator,  and  not  by  judges  of  election. 
The  argument  made  is,  that  §  6  of  the  Act  of  March  30tli, 
1869,  provided  that  the  election  should  "be  held  and  con- 
ducted and  return  thereof  made  as  is  provided  by  .law,  and, 
in  any  village  or  city,  as  is  provided  by  the  law  imder  which 
the  same  is  incorporated  ; "  and  that  a  town  meeting,  presideil 
over  by  a  moderator,  and  not  held  by  the  suj^ervisor,  assessor, 
and  collector,  as  judges  of  election,  was  not  an  "election," 
wthin  the  meaning  of  the  statute,  and  so  was  not  an  election 
"  imder  existing  laws,"  within  the  meaning  of  the  Constitution. 

The  election  was  in  fact  conducted  in  the  manner  require<l 
for  the  election  of  town  officers,  and  not  in  the  manner 
required  for  general  elections.  We  are  of  opinion  that,  under 
the  Act  of  1869,  the  election  in  a  town  could  properly  be  con- 
ducted in  the  manner  prescribed  by  law  for  the  election  in 
towns  of  town  officers,  namely,  by  a  moderator  and  the  town 
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clerk,  the  town  clerk  having  given,  as  required  by  the  Act,  the 
prior  notice  of  the  election,  and  the  return  of  the  election  being 
filed  in  the  office  of  the  town  clerk,  and  the  two  officers  being 
paid  by  the  town.  The  voting  for  town  officers  at  annual 
town  meetings  in  the  manner  prescribed  therefor  by  the 
statute  of  Illinois,  is  called  in  those  statutes  an  "  election,"  and 
this  special  voting  in  the  same  manner  for  this  town  object 
was  an  "  election,"  within  the  meaning  of  the  Act  of  1809. 
The  requirement  of  the  Act  is,  that  the  '*  election  shall  be  held 
and  conducted  and  return  thereof  made  as  is  provided  by 
law,"  and  not  "  as  is  provided  by  law  for  general  elections." 
If  a  town,  it  is  the  law  provided  for  town  elections.  If  a 
village  or  city,  and  the  law  of  its  incorporation  has  special 
provisions,  those  are  to  be  followed ;  otherwise,  any  general 
law  as  to  village  or  city  elections  is  to  be  observed.  As  the 
proceeding  was  to  originate  by  an  apphcation  filed  in  the 
toAvn  clerk's  office,  so  the  same  officers  who  would  conduct  an 
ordinary  town  election  were  to  be  concerned  with  this  election, 
and  the  town  clerk's  office  was  to  be  the  place  of  deposit  of  all 
the  papers  and  of  the  return  of  the  vote,  and  two  town  officers 
were  to  issue  the  bonds.  None  of  the  proceedings  were  to 
be  connected  with  the  coimty  clerk's  office,  as  in  the  case  of 
a  general  election.  This  was  the  ruling  of  the  Supreme  Court 
of  Illinois,  in  a  case  decided  after  June  23,  1870,  though 
before  these  bonds  were  issued,  The  People  v.  Butcher,  56 
III  144;  and  it  was  followed  in  other  cases,  in  that  court, 
after  the  bonds  were  issued,  though  somewhat  modified  more 
recently.    We  think  it  was  the  correct  ruhng. 

The  questions  above  considered  cover  substantially  all  the 
ass^ments  of  error.  The  direction  to  find  a  verdict  for  the 
plaintiff  was  proper. 

Judgment  affirmed. 
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PALMER  V.  HUSSEY. 

ERROR  TO  THE   SUPREME    COURT  OF  THE   STATE   OF   NEW  YORK. 
Sabmltted  November  1,  1880.  —  Decided  November  15,  1886. 

The  decision  of  the  highest  court  of  a  State  upon  a  motion,  accompanied*  by 
affidavits  as  proof,  to  petpetually  enjoin  the  collection  of  a  judgment 
obtained  in  a  court  of  the  State  on  the  ground  of  the  discharge  of  the 
defendant  in  bauluruptcy,  raises  a  Federal  question  which  may  be  reviewed 
by  this  court. 

Hennequin  v.  Cletcs,  111  U.  S.  676,  affirmed  and  followed,  In  holding,  on 
similar  facts  in  this  case,  that  tliere  was  no  such  fraud  in  the  creation 
of  the  debt,  and  no  such  trust  in  respect  to  the  possession  of  the  bonds, 
as  to  bar  the  operation  of  the  discharge  in  bankruptcy. 

This  was  a  motion  to  dismiss,  imited  with  a  motion  to 
affirm.  The  facts  which  make  the  case  are  stated  in  the 
opinion  of  the  court. 

Mr.  S.  TT,  Bower  for  the  motions. 

Mr.  A:  M.  Skeir  opposing. 

Mr.  Chief  Justice  Waite  deUvered  the  opinion  of  the 
court. 

This  record  shows  that  on  the  18th  of  April,  1874,  AcaJus 
L.  Palmer  recovered  a  judgment  in  the  Supreme  Court  of 
New  York  against  Erwin  A.  Hussey  for  $32,128.57  on  account 
of  certain  bonds  of  the  United  States  which  had  been  pla-ced 
in  his  hands  by  Palmer,  and  for  which  he  bound  himself  by  a 
\vriting,  the  material  part  of  which  is  as  follows: 

"  These  bonds  we  hold  subject  to  the  order  of  A,  L.  Palmer, 
at  ten  days'  notice,  agreeing  to  collect  the  coupons  for  his 
account  free  of  charge,  and  to  allow  him  two  per  cent,  per 
annum  interest  on  the  par  value  of  said  bonds,  said  interest  to 
commence  and  count  June  1st,  1866;  interest  on  the  7-30 
bonds  payable  June  and  December  15th;  on  5-20,  May  and 
November  1st.  "  E.  A.  Hussey  &  Co.'' 
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In  the  complaint  it  was  alleged  that  the  bonds  "were  re- 
ceived by  the  defendant  from  the  plaintiff  as  his  agent  and 
broker,  in  a  fiduciary  capacity,  upon  the  arrangement  and 
agreement  as  contained"  in  the  foregoing  paper;  "that  the 
said  defendant  without  the  authority  or  permission  of  the 
plaintiff,  has  fraudulently  and  wilfully  sold,  disposed  of,  and 
misapplied  the  said  bonds,  and  has  refused  to  deliver  up  the 
same  to  the  said  plaintiff,  who  has  frequently  demanded  the 
same  from  him,  and  given  the  notice  so  to  do  as  required 
by  the  agreement."  This  was  denied  in  the  answer.  The  suit 
was  begun  September  7,  1868. 

On  the  20th  of  January,  1868,  Hussey  filed  his  petition  in 
bankruptcy,  and  was  duly  adjudicated  a  bankrupt  January 
24th.  On  the  17th  of  May,  1880,  he  received  his  final  dis- 
charge. The  record  does  not  show  when  his  application  for 
a  discharge  was  made  to  the  bankrupt  court.  On  the  12th 
of  June,  1880,  he  moved  the  Supreme  Court  to  perpetually 
enjoin  the  collection  of  the  judgment  in  favor  of  Palmer 
because  of  his  discharge.  In  his  affidavit  in  support  of  this 
motion,  and  which  presents  the  grounds  of  the  relief  asked, 
it  is  stated :    * 

"That,  among  other  grounds  of  objection  to  my  discharge 
in  bankruptcy  made  by  the  plaintiff,  it  was  charged  that  I 
have  been  guilty  of  improper  and  undue  delay  in  said  pro- 
ceedings. That  that  question  was  presented  to  the  court  and 
fully  explained,  and  the  court  decided  that  I  was  not  guilty 
of  laches,  and  was  entitled  to  my  discharge." 

In  opposition  to  the  motion  the  counsel  of  Palmer  filed  a 
counter-affidavit  setting  forth  the  grounds  of  defence,  and, 
among  others,  that  the  judgment  was  an  adjudication  that 
'*  the  bonds  were  received  in  a  fiduciary  capacity,"  and  were 
'•^fraudulently  and  wilfully  sold,  disposed  of,  and  misappHed 
by  Hussey." 

The  Supreme  Court,  both  at  special  and  general  term, 
denied  the  motion  on  the  ground  that  the  judgment  on  its 
face  showed  that  the  debt  was  created  by  fraud,  and  while 
Hussey  was  acting  in  such  a  fiduciary  capacity  as  to  prevent 
the  discharge  in  bankruptcy  from  operating  as  a  release.  This 
VOL.  cxix— 7 
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order  was  reversed  by  the  Court  of  Appeals  and  the  execution 
of  the  judgment  perpetuaUy  enjoined,  because  the  fraud  and 
trust  estabhshed  by  the  findings  were  not  of  a  character  to 
bar  the  effect  of  the  discharge.  To  reverse  that  judgment 
this  writ  of  error  was  brought,  which  Hussey  now  moves  to 
dismiss  because  no  Federal  question  was  raised  or  decided, 
and  with  this  motion  he  has  united  a  motion  to  affirm  imder 
rule  6,  §  5. 

The  motion  to  dismiss  is  denied.  Palmer,  in  his  affidavit, 
which  in  this  case  takes  the  place  of  technical  pleading,  spe- 
cially set  up  and  claimed  an  immunity  under  §  5117  of  the 
Eevised  Statutes  from  the  operation  of  the  discharge  in  bank- 
ruptcy, because  of  the  fraudulent  and  fiduciary  character  of  his 
debt,  and  the  decision  was  against  him.  This  gives  us  juris- 
diction, since  the  exemption  depends  on  the  construction  and 
effect  of  §  5117,  which  provides  that  "  no  debt  created  by  the 
fraud  ...  of  the  bankrupt,  or  .  .  .  while  acting  in  any 
fiduciary  character,  shall  be  discharged  by  proceedings  in 
bankruptcy."  As  the  affidavit  of  Ilussey  set  forth  the  date 
of  the  adjudication  in  bankruptcy  and  the  date  of  discharge, 
the  question  of  delay  in  making  an  application,  and  the 
construction  and  effect  of  §  5108,  may  also,  perhaps,  have 
been  raised  on  the  record.  The  opinion  of  the  Court  of 
Appeals  shows  that  both  of  these  questions  were  actually 
presented  to  and  decided  by  that  court.    87  N.  Y.  303. 

Upon  the  facts  set  forth  in  the  affidavit  of  Ilussey,  which 
are  not  denied  in  the  counter-affidavit  of  the  attorney  of 
Palmer,  and  upon  the  facts  as  they  appear  in  the  record 
of  the  judgment  to  be  enjoined,  it  is  clear  that,  under  the 
ruhng  of  this  court  in  Ilennequin  v.  Clews^  111  U,  S.  676, 
there  was  no  such  fraud  in  the  creation  of  the  debt,  and  no 
such  trust  in  respect  to  the  possession  of  the  bonds  by  Ilussey, 
as  to  bar  the  operation  of  the  discharge. 

By  §  5119  of  the  Revised  Statutes,  the  certificate  of  discharge 
is  made  conclusive  evidence,  in  favor  of  the  bankrupt,  "  of  the 
fact  and  regularity  of  such  discharge."  We  must  presume, 
therefore,  that  the  application  was  made  within  the  time  re- 
quired by  §  5108,  or,  if  not,  that  any  delay  there  may  have 
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been  was  satisfactorily  explained  before  the  discharge  was 
granted.    The  certificate  is  conclusive  on  this  question. 

As  these  are  the  only  Federal  questions  presented,  and 
one  has  been  already  settled  by  our  decision  in  Hennequin 
V.  Clewsy  and  the  other  needs  no  further  argument,  the  mo- 
tion to  affirm  is  granted. 

Affirmed. 


VICKSBUEG  ife  MEEIDIAN  RAILROAD  v.  O'BRIEN. 

EREOR  TO    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR    THE 
SOUTHERN  DISTRICT  OF  MISSISSIPPI. 

Argaed  April  19,  20, 1880.  —  Decided  November  1. 1886. 

In  an  action  against  a  railroad  company  by  a  passenger  to  recover  for  inju- 
ries received  by  an  accident  to  a  train,  a  written  statement  as  to  the 
uatare  and  extent  of  his  injuries,  made  by  his  pliysician  while  treating 
bim  for  them,  for  the  purpose  of  giving  information  to  others  in 
regard  to  them,  is  not  admissible  in  evidence  against  the  company,  even 
when  attached  to  a  deposition  of  the  physician  in  which  he  swears  that 
it  was  written  by  him,  and  that  in  his  opinion  it  correctly  states  the  con- 
dition of  the  patient  at  the  time  referred  to. 

TIjc  declaration  of  the  engineer  of  the  locomotive  of  a  train  which  meets 
with  an  accident,  as  to  the  speed  at  which  the  train  was  running  when 
the  accident  happened,  made  between  ten  and  thirty  minutes  after  the 
accident  occurred,  is  not  admissible  In  evidence  against  the  company  in 
an  action  by  a  passenger  on  the  train  to  recover  damages  for  injuries 
caused  by  the  accident. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Edgar  M.  Johnson^  (with  whom  were  Ifr.  George 
Iloadly  and  Mr.  Edward  Colston  on  the  brief,)  for  plaintiff 
in  error,  cited :  Rvssell  v.  Hudson  River  Railroad^  17  N. 
Y.  134;  Lulyy  v.  Hudson  River  Railroad^  17  N.  Y.  131; 
Michigan  Central  Railroad  v.  Gougar^  55  111.  503 ;  Morse  v. 
Connecticut  River  Railroad^  6  Gray,  450 ;  Lane  v.  Bryant^  9 
Gray,  245;  S.  C.  69  Am.  Dec.  282;  Curl  v.  Chicago  cj&  Rock 
Island  Railroad^  11  Am.  ife  Eng.  Railroad  Cas.  85 ;  Dietrich  v. 
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Baltimore  c&c.  Railroad^  58  Maryland,  347 ;  Furat  v.  Second 
Avenue  EaUroad^  72  N.  Y.  542;  BeUefonUbhie  Railroad  v. 
Hunter^  33  In(L  335 ;  Sims  v.  Macon  i&  Western  Railroadj 
28  Georgia,  94 ;  Fnos  v.  Tuttle,  3  Conn.  247 ;  Fuller  v.  jfan^- 
atuck  Railroad^  21  Conn.  557;  Baltimore  City  Railway  Co, 
V.  Kemp^  61  Maryland,  74. 

Mr,  William  Nugent  also  filed  a  brief  for  plaintiff  in  error. 

Mr,  Thomas  C,  Catchings  for  defendants  in  error,  cited  as 
to  the  points  decided  by  the  court :  Commonwealth  y,  McPilce^ 
3  Cush.  181;  S,  C  50  Am.  Dec.  727;  Enos  v.  TutOe,  3  Conn. 
247. 

Mr.  Justice  Harlan  dehvered  the  opinion  of  the  court. 

This  action  was  brought  by  Mary  E.  O'Brien  and  her  hus- 
band, John  J.  O'Brien,  to  recover  damages  sustained  in  conse- 
quence of  personal  injuries  received  by  the  wife  in  September, 
1881,  while  a  passenger  upon  the  Vicksburg  and  Meridian 
Railroad.  The  declaration  allies  that  the  company  "  so  care- 
lessly, negligently,  and  unskilfully  constructed  and  maintained 
its  railroad  track,  engine,  and  cars,  and  so  carelessly,  negh- 
gently,  and  unskilfully  conducted  itself  in  the  management, 
control,  and  running  of  the  same,"  that  the  car  in  which  Mrs. 
O'Brien  was  seated  as  a  passenger  was  thrown  from  the  rail- 
road track  and  overturned,  whereby  she  was  seriously  injured. 
There  was  a  verdict  and  judgment  for  $9000  in  favor  of  the 
plaintiffs. 

1.  At  the  trial  the  plaintiffs  offered  to  read  to  the  jury  the 
deposition  of  a  physician,  and  did  read  the  first,  second,  and 
third  interrogatories  propounded  to  him,  and  the  answers 
thereto.  Responding  to  the  first  and  second  interrogatories, 
he  stated,  among  other  things,  that  his  attendance  upon  Mrs. 
O'Brien  commenced  on  the  16th  of  September,  1881 ;  that  he 
found  her  suffering  extreme  pain  and  in  a  very  nervous  condi- 
tion, resulting  a  few  hours  before  from  a  railroad  accident  on 
defendant's  road;  that  such  was  the  cause  of  her  injuries 
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he  knew  from  her  own  answers,  from  the  statement  of  her 
brother-in-lawj  and  from  attending  others  who  were  on  the 
train  with  her.  The  third  interrogatory  and  answer  were  as 
follows: 

"  3.  Look  on  the  accompanying  statement,  dated  November 
26th,  1881,  and  state  if  it  was  written  by  you  at  the  date  it 
bears,  for  what  purpose  it  was  written,  and  to  whom  it  was 
delivered.  Does  the  statement  represent  substantially  and 
correctly  Mrs.  O'Brien's  condition  as  it  appeared  when  you 
first  saw  her,  and  as  it  continued  up  to  November  26th,  1881? 

"  Answer :  I  have  looked  upon  the  statement  referred  to, 
which  was  written  by  myself,  at  Mr.  O'Brien's  request,  at  the 
date  mentioned,  when  he  was  about  to  take  his  wife  away 
from  here  to  his  home  in  New  Orleans,  and  was  intended  to 
convey  an  idea  of  how  she  was  when  I  was  called  to  see  her, 
and  what  her  condition  was  when  she  left  my  charge ;  and  in 
my  opinion  I  correctly  stated  her  condition  at  the  times  re- 
ferred to." 

The  written  statement  referred  to  in  the  interrogatory  was 
signed  by  the  ^vitness,  and  attached  to  his  deposition  as  an  ex- 
hibit. It  was  addressed  to  Mr.  O'Brien,  and  sets  forth,  with 
much  detail,  the  nature  of  the  injuries  received  by  the  wife, 
and  theu*  effect  upon  her  bodily  and  mental  condition.  It  also 
embodied  an  expression  of  the  witness'  opinion  as  to  the  prob- 
able length  of  time  within  which  she  might  recover  from  her 
injuries.  The  plaintiflf,  before  reading  the  remaining  interrog- 
atories and  answers,  offered  to  read  this  statement  to  the  jury 
as  evidence.  The  company  objected,  upon  these  grounds: 
That  it  was  not  made  by  the  witness  under  oath,  and  in  de- 
fendant's presence,  or  with  its  knowledge  and  consent ;  that  it 
>vas  hearsay  evidence,  and,  therefore,  whoUy  incompetent ;  and 
that,  in  any  event,  it  could  only  be  referred  to  by  the  witness 
to  refresh  his  recollection.  The  court  overruled  the  objection 
and  permitted  the  statement  to  be  read  in  evidence,  the  de- 
fendant taking  an  exception  thereto,  which  was  allowed.  The 
remainder  of  the  deposition  was  then  read  to  the  jury. 

Wo  are  of  opinion  that  this  ruling  cannot  be  sustained  upon 
any  principle  recognized  in  the  law  of  evidence.    The  authori- 
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ties  are  unifonn  in  holding  that  a  witness  is  at  liberty  to 
examine  a  memorandum  prepared  by  him,  under  the  circum- 
stances in  which  this  one  was,  for  the  purpose  of  refreshing  or 
assisting  his  recollection  as  to  the  facts  stated  in  it. 

But  there  are  adjudged  cases  which  declare  that,  unless  pre- 
pared in  the  discharge  of  some  pubUc  duty,  or  of  some  duty 
arising  out  of  the  business  relations  of  the  witness  with  others, 
or  in  the  regular  course  of  his  own  business,  or  with  the 
knowledge  and  concurrence  of  the  party  to  be  charged,  and 
for  the  purpose  of  charging  him,  such  a  memorandum  cannot, 
under  any  circimistances,  be  admitted  as  an  instrument  of  evi- 
dence.^ There  are,  however,  other  cases  to  the  eflPect,  that, 
where  the  witness  states,  under  oath,  that  the  memorandum 
was  made  by  him  presently  after  the  transaction  to  which  it 
relates,  for  the  purpose  of  perpetuating  his  recollection  of  the 
facts,  and  that  he  knows  it  was  correct  when  prepared,  al- 
though after  reading  it  he  cannot  recall  the  circumstances  so 
as  to  state  them  alone  from  memory,  the  paper  may  be 
received  as  the  best  evidence  of  wliich  the  case  admits.^ 

The  present  case  does  not  require  us  to  enter  upon  an  exam- 
ination of  the  numerous  authorities  upon  this  general  subject ; 
for,  it  does  not  appear  here,  but  that  at  the  time  the  witness 
testified  he  had,  without  even  looking  at  his  Avritten  state- 
ment, a  clear,  distinct  recollection  of  every  essential  fact  stated 
in  it.  If  he  had  such  present  recollection,  there  was  no  neces- 
sity whatever  for  reading  that  paper  to  the  jury.  Applying, 
then,  to  the  case  the  most  liberal  rule  announced  in  any  of  the 
authorities,  the  ruling  by  which  the  plaintiffs  were  allowed  to 
read  the  physician's  written  statement  to  the  jury  as  evidence, 
in  itself,  of  the  facts  therein  recited,  was  erroneous. 


1  Note  by  the  Conrt.  LigfUner  v.  WikCy  4  S.  &  R.  208;  Calvert  v.  Fitz- 
geraldf  Litt.  Sel.  Cases,  388;  Lawrence  v.  Barker,  5  Weud.  305;  Redden  v. 
iSprwancc,  4  Harrington  (Del.),  265,  267-5;  Field  v.  Thompson,  119  Mass.  151. 

2  Note  by  the  Court.  Russell  v.  Hudson  River  Railroad,  17  N.  Y.  134, 
140;  Guyy.  Mead,  22  N.  Y.  465;  Merrill  y.  Ithaca  ds  Oswego  Railroad,  IG 
Wend.  686 ;  S.  C.  30  Am.  Dec.  130 ;  Kelsea  v.  Fletcher,  48  N.  H.  282 ;  Haven  v. 
Wendell,  11  N.  H.  112;  Mims  v.  Sturdevant,  36  Ala.  636,  640;  State  v.  Rawle, 
2  Nott  &  McCord,  331,  834. 
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It  is,  however,  claimed,  in  behalf  of  the  plaintiffs,  that  in 
his  answers  to  other  interrogatories  the  physician  testified, 
apart  from  the  certificate,  to  the  material  facts  embodied  in 
it,  and  that^  therefore,  the  reading  of  it  to  the  jury  could  not 
have  prejudiced  the  rights  of  the  defendant,  and,  for  that  rea- 
son, should  not  be  a  ground  of  reversal. 

We  are  unable  to  say  that  the  defendant  was  not  injuriously 
affected  by  the  reading  of  the  physician's  certificate  in  evi- 
dence. It  is  not  easy  to  determine  what  weight  was  given  to 
it  by  the  jury.  In  estimating  the  damages  to  be  awarded  in 
view  of  the  extent  and  character  of  the  injuries  received,  the 
jury,  for  aught  that  the  court  can  know,  may  have  been 
largely  controlled  by  its  statements.  The  practice  of  admitting 
in  evidence  the  unsworn  statements  of  witnesses,  prepared,  in 
advance  of  trial,  at  the  request  of  one  party,  and  without  the 
knowledge  of  the  other  party,  should  not  be  encouraged  by 
farther  departures  from  the  established  rules  of  evidence. 

While  this  court  will  not  disturb  a  judgment  for  an  error 
that  did  not  operate  to  the  substantial  injury  of  the  party 
against  whom  it  was  committed,  it  is  well  settled  that  a  rever- 
sal win  be  directed  unless  it  appears,  beyond  doubt,  that  the 
error  complained  of  did  not  and  could  not  have  prejudiced  the 
rights  of  the  party.  Smiths  v.  Shoemaker,  17  Wall.  630,  639 ; 
Deery  v.  Cray,  5  WalL  795 ;  Moorea  v.  Nat.  Bank,  104  U.  S. 
625,  630 ;  Gilmxin  v.  High/,  110  U.  S.  47,  50. 

2.  At  the  trial  below,  plaintiffs  introduced  one  Eoach  as  a 
witness,  who,  during  his  examination,  was  asked  whether  he 
did  not,  shortly  after  the  accident,  have  a  conversation  with 
the  engineer  having  charge  of  defendant's  train  at  the  time  of 
the  accident,  about  the  rate  of  speed  at  which  the  train  was 
moving  at  the  time.  To  that  question  the  defendant  objected, 
but  its  objection  was  overruled,  and  the  witness  permitted  to 
answer.  The  witness  had  'previously  stated  that,  on  examina- 
tion of  the  track  after  the  accident,  he  found  a  cross-tie  or 
cross-ties  under  the  broken  rail  in  a  decayed  condition.  His 
answer  to  the  above  question  was :  "Between  ten  and  thirty 
minutes  after  the  accident  occurred,  I  had  such  a  conversation 
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with  Morgan  Herbert,  the  engineer  having  charge  of  the  loco- 
motive attached  to  the  train  at  the  time  of  the  accident,  and 
he  told  me  that  the  train  was  moving  at  the  rate  of  eighteen 
miles  an  hour."  The  defendant  renewed  its  objection  to  this 
testimony  by  a  motion  to  exclude  it  from  the  jury.  This 
motion  was  denied,  and  an  exception  taken.  As  bearing  upon 
the  point  here  raised  it  may  be  stated  that,  under  the  evi- 
dence, it  became  material  —  apart  from  the  issue  as  to  the 
condition  of  the  track  —  to  inquire,  whether,  at  the  time  of 
the  accident,  (which  occurred  at  a  place  on  the  line  where  the 
rails  in  the  track  were,  according  to  some  of  the  proof,  mate- 
rially defective,)  the  train  was  being  run  at  a  speed  exceeding 
fifteen  miles  an  hour.  In  this  view,  the  declaration  of  the 
engineer  may  have  had  a  decisive  influence  upon  the  result  of 
the  trial. 

There  can  be  no  dispute  as  to  the  general  rules  governing 
the  admissibility  of  the  declarations  of  an  agent  to  affect  the 
principal  The  acts  of  an  agent,  within  the  scope  of  the  au- 
thority delegate<l  to  him,  are  deemed  the  acts  of  the  principal. 
Whatever  he  does  in  the  lawful  exercise  of  that  authority  is 
imputable  to  the  principal,  and  may  be  proven  without  calling 
the  agent  as  a  witness.  So,  in  consequence  of  the  relation 
between  him  and  the  principal,  his  statement  or  declaration  is, 
under  some  circumstances,  regarded  as  of  the  nature  of  origi- 
nal evidence,  "  being,"  says  Phillips,  "  the  ultimate  fact  to  be 
proved,  and  not  an  admission  of  some  other  fact."  1  PhiL  Ev. 
381.  "But  it  must  be  remembered,"  says  Greenleaf,  "that 
the  admission  of  the  ag^nt  cannot  always  be  assimilated  to  the 
admission  of  the  principal.  The  party's  own  admission,  when- 
ever made,  may  be  given  in  evidence  against  him;  but  the 
admission  or  declaration  of  his  agent  binds  him  only  when  it 
is  made  during  the  continuance  of  the  agency  in  regard  to  a 
transaction  then  depending,  et  dura  fervet  opus.  It  is  because 
it  is  a  verbal  act  and  part  of  the  res  gestce  that  it  is  admissible 
at  all ;  and,  therefore,  it  is  not  necessary  to  call  the  agent  to 
prove  it;  but  wherever  what  he  did  is  admissible  in  evidence, 
there  it  is  competent  to  prove  what  he  said  about  the  act  tchih 
lie  was  doing  itP    1  Greenleaf,  §  113.    This  court  had  occasion 
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in  Packet  Co.  v.  doughy  20  Wall.  540,  to  consider  this  question. 
Keferring  to  the  rule  as  stated  by  Mr.  Justice  Story  in  his 
Treatise  on  Agency  §  134,  that  "  where  the  acts  of  the  agent 
^rill  bind  the  principal,  there  his  representations,  declarations, 
and  admissions  respecting  the  subject-matter  will  also  bind  him, 
if  made  ai  the  same  time,  atid  constituting  part  of  the  res  gesUe,^^ 
the  court,  speaking  by  Mr.  Justice  Strong,  said :  "  A  close  at- 
tention to  tliis  rule,  which  is  of  universal  acceptance,  will  solve 
almost  every  difficulty.  But  an  act  done  by  an  agent  cannot 
be  varied,  qualified,  or  explained,  either  by  his  declarations, 
which  amount  to  no  more  than  a  mere  narrative  of  a  past  oc- 
currence, or  by  an  isolated  conversation  held,  or  an  isolated 
act  done,  at  a  later  period.  The  reason  is  that  the  agent  to 
do  the  act  is  not  authorized  to  narrate  what  he  had  done,  or 
how  ho  had  done  it,  and  his  declaration  is  no  part  of  the  res 


We  are  of  opinion  that  the  declaration  of  the  engineer  Her- 
bert to  the  witness  Roach  was  not  competent  against  the  de- 
fendant for  the  purpose  of  proving  the  rate  of  speed  at  which 
the  train  was  moving  at  the  time  of  the  accident.  It  is  true 
that,  in  view  of  the  engineer's  ^experience  and  position,  his 
statements  under  oath,  as  a  witness,  in  respect  to  that  matter, 
if  credited,  would  have  influence  with  the  jury.  Although  the 
speed  of  the  train  was,  in  some  degree,  subject  to  his  control, 
still  his  authority,  in  that  respect,  did  not  carry  with  it  au- 
thority to  make  declarations  or  admissions  at  a  subsequent 
time,  as  to  the  manner  in  which,  on  any  particular  trip,  or  at 
any  designated  p<5int  in  his  route,  he  had  performed  his  duty. 
His  declaration,  after  the  accident  had  become  a  completed 
fa<jt,  and  when  he  was  not  performing  the  duties  of  engineer, 
that  the  train,  at  the  moment  the  plaintiff  was  injured,  was 
being  run  at  the  rate  of  eighteen  miles  an  hour,  was  not  ex- 
planatory of  anything  in  which  he  was  then  engaged.  It  did 
not  accompany  the  act  from  which  the  injuries  in  question 
arose.  It  was,  in  its  essence,  the  mere  narration  of  a  past  oc- 
currence, not  a  part  of  the  res  gestae — simply  an  assertion  or 
representation,  in  the  course  of  conversation,  as  to  a  matter 
not  then  pending,  and  in  respect  to  which  his  authority  as 
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engineer  had  been  fully  exerted.  It  is  not  to  be  deemed  part 
of  the  res  gestw,  simply  because  of  the  brief  period  intervening 
between  the  accident  and  the  making  of  the  declaration.  The 
fact  remains  that  the  occurrence  had  ended  when  the  declara- 
tion in  question  was  made,  and  the  engineer  was  not  in  the 
act  of  doing  anything  that  could  possibly  affect  it.  If  his 
declaration  had  been  made  the  next  day  after  the  accident,  it 
would  scarcely  be  claimed  that  it  was  admissible  evidence 
against  the  company.  And  yet  the  circumstance  that  it  w^as 
made  between  ten  and  thirty  minutes  —  an  appreciable  period 
of  time — after  the  accident,  cannot,  upon  principle,  make  this 
case  an  exception  to  the  general  rule.  If  the  contrary  view 
should  be  maintained,  it  would  follow  that  the  declarations  of 
the  engineer,  if  favorable  to  the  company,  would  have  been 
admissible  in  its  behalf  as  part  of  the  res  gestw,  without  calling 
him  as  a  witness  —  a  proposition  that  will  find  no  support  in 
the  law  of  evidence.  The  cases  have  gone  far  enough  in  the 
admission  of  the  subsequent  declarations  of  agents  as  evidence 
against  their  principals.  These  views  are  fully  sustained  by 
adjudications  in  the  highest  courts  of  the  States.^ 

We  deem  it  unnecessary  to  notice  other  exceptions  taken  to 
the  action  of  the  court  below. 

This  case  was  decided  at  the  last  term  of  this  court,  and  Mr. 
Justice  Woods  concurred  in  the  order  of  reversal  upon  the 
grounds  herein  stated. 

For  the  errors  indicated  the  judgment  is 

Reversed^  and  the  cause  remanded  for  a  neioiriaZ^  and  for 
further  proceedings  consistent  with  this  opinion. 

^  Note  by  tlie  Court.  Luhy  v.  Hudson  River  Railroad,  17  N.  Y.  131 ;  Penn- 
sylvania Railroad  v.  Brooks,  57  Peun.  St.  839,  343;  Dietrich  v.  Baltimore  <fc<:. 
Railroad,  68  Maryland,  347,  355;  Lane  v.  Bryant,  9  Gray,  245;  S.  C.  69  Ain. 
Dec.  282;  Chicago,  Burlington  &c.  Railroad  v.  Riddle,  60  III.  534;  Virginia  & 
Tennessee  Railroad  v.  Sayers,  26  Gratt.  328,  351;  Chicago  A  N.  W.  Railroad 
V.  Fillmore,  57  III.  265;  Michigan  Central  Railroad  v.  Coleman,2^  Mich.  440, 
446;  Mobile  &  Montgomery  Railroad  v.  Ashcraft,  48  Ala.  15,30;  Bellefontaine 
Railway  v.  Hunter,  33  lud.  335,  354;  Adams  v.  Hannibal  &  S.  J.  Railroad^ 
74  Missouri,  553,  556;  S.  C.  Am.  &  Eng.  Railroad  Cas.  416  and  note;  Kansas 
<fe  Pacific  Railroad  v.  Pointer,  9  Kansas,  620,  630;  Roberts  v.  Burks,  Litt. 
(Ky.)  Select  Cas.  411 ;  S.  C.  12  Am.  Dec.  325;  Hawker  v.  Baltimore  &  Ohio 
Railroad,  15  West  Va.  628,  636.    See  also  1  Taylor,  Ev.,  7th  Eng.  Ed.,  §  602. 


Digitized  by 


Google 


VICKSBURG  &  MERIDIAN  RAILR'D  v.  0*BRIEN.   107 
Dissenting  Opinion:  Walte,  C.J.,  Miller,  Field,  Blatchford,  JJ. 

Me.  Justice  Field,  with  whom  concurred  the  Chief  Justice, 
Mr.  Justice  Milleb,  and  Mb.  Justice  Blatchfoed,  dissenting. 

I  am  not  able  to  give  my  assent  to  the  judgment  of  the 
court  in  this  case. 

The  statement  by  the  physician  as  to  the  condition  of  the 
injured  party,  the  admission  of  which  is  held  to  have  been 
error,  was  proved  by  his  deposition  to  have  been  correct. 
Every  material  fact  also  which  it  contained  was  established 
by  his  independent  testimony.  It  would  not  be  in  accordance 
with  the  usual  action  of  men,  in  the  ordinary  concerns  of  life, 
to  reject  as  incompetent  evidence,  a  Avritten  statement  thus 
made  by  a  physician  as  to  the  condition  of  a  patient  under  his 
charge,  when  it  is  subsequently  proved  by  him  to  be  true  in 
all  its  details.  And  it  should  seem,  that  evidence  upon  which 
every  one  would  act  without  hesitation  in  the  common  affairs 
of  Ufa,  ought  not  to  be  excluded  from  consideration,  except  for 
clear  reasons  of  poUcy,  or  long  established  rules  to  the  con- 
trary, when  those  affairs  are  brought  into  Utigation  before  the 
courts. 

If  the  recollection  of  the  condition  of  the  patient  had  passed 
from  the  mind  of  the  physician,  and  he  could  still  have  testi- 
fied that  the  statement  made  by  him  when  the  patient  was 
under  his  charge  was  true,  it  would  have  been  admissible.  It 
is  difficult,  therefore,  to  find  any  just  reason  for  excluding  it, 
from  the  fact  that,  in  corroboration  of  its  truth,  the  physician 
also  testified  to  the  facts  therein  stated. 

The  admission  of  the  declaration  of  the  engineer,  as  to  the 
rate  of  speed  of  the  train  at  the  time  of  the  accident,  was,  in 
my  judgment,  admissible  as  part  of  the  .res  gestw.  The  rails 
and  cross-ties  of  the  road  were  in  a  bad  condition.  Some  of 
the  rails  had  been  used  for  over  forty  years,  and  some  of  the 
cross-ties  were  decayed,  and  it  appears  that  the  accident  was 
caused  by  a  decayed,  cross-tie  and  a  broken  raU. 

As  the  declaration  was  made  between  ten  and  thirty  minutes 
after  the  accident,  we  may  well  conclude  that  it  was  made  in 
sight  of  the  wrecked  train,  and  in  presence  of  the  injured 
parties,  and  whilst  surrounded  by  excited  passengers.     The 
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engineer  was  the  only  person  from  whom  the  company  could 
have  learned  of  the  exact  speed  of  the  train  at  the  time ;  to 
him  it  would  have  been  obhged  to  apply  for  information  on 
that  point.  It  would  seem,  therefore,  that  his  declaration,  as 
that  of  its  agent  or  servant,  should  have  been  received.  The 
modem  doctrine  has  relaxed  the  ancient  rule,  that  declarations, 
to  be  admissible  as  part  of  the  res  gestce^  must  be  strictly  con- 
ten^poraneous  with  the  main  transaction.  It  now  allows  evi- 
dence of  them,  when  they  appear  to  have  been  made  under 
the  immediate  influence  of  the  principal  transaction,  and  are 
so  connected  with  it  as  to  characterize  or  explain  it. 

The  case  of  the  Hanover  Railroad  Company  v.  Coyle^  55 
Penn.  St.  396,  402,  is  in  point.  There  it  appeared  that  a  ped- 
dler's wagon  was  struck  by  a  locomotive  and  the  peddler  was 
injured ;  and  the  question  was  as  to  the  admissibility  of  the 
declaration  of  the  engineer  that  the  train  was  behind  time,  to 
show  carelessness  and  negligence.  The  Supreme  Court  of 
Pennsylvania  held  it  admissible.  "  We  cannot  say,"  said  the 
court,  "  that  the  declaration  of  the  engineer  was  no  part  of 
the  re8  gestw.  It  was  made  at  the  time,  in  view  of  the  goods 
strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and 
seems  to  have  grown  directly  out  of  and  immediately  after 
the  happening  of  the  fact.  The  negligence  complained  of 
being  that  of  the  engineer  himself,  we  tannot  say  that  his 
declarations,  made  upon  the  spot,  at  the  time,  and  in  view  of 
the  eflfects  of  his  conduct,  are  not  evidence  against  the  com- 
pany as  a  part  of  the  very  transaction  itself." 

What  time  may  elapse  between  the  happening  of  the  event 
in  respect  to  which  the  declaration  is  made,  and  the  time  of  the 
declaration,  and  yet  the  declaration  be  admissible,  must  depend 
upon  the  character  of  the  transaction  itself.  An  accident  hap- 
pening to  a  railway  train,  by  which  a  car  is  wrecked,  would 
naturally  lead  to  a  great  deal  of  excitement  among  the  passen- 
gers on  the  train,  and  the  character  and  cause  of  the  accident 
would  be  the  subject  of  explanation  for  a  considerable  time 
afterwards  by  persons  connected  with  the  train.  The  admis- 
sibihty  of  a  declaration,  in  connection  with  evidence  of  the 
principal  fact,  as  stated  by  Greenleaf,  must  be  determined  by 
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the  judge  according  to  the  degree  of  its  relation  to  that  fact, 
and  in  the  exercise  of  a  sound  discretion  ;  it  being  extremely 
difficult,  if  not  impossible,  to  bring  this  class  of  cases  within 
the  limits  of  a  more  particular  description.  The  principal 
points  of  attention  are,  he  adds,  whether  the  declaration  was 
contemporaneous  with  the  main  fact,  and  so  connected  with  it 
as  to  illustrate  its  character. 

But,  independently  of  this  consideration,  there  is  another  an- 
swer to  the  objection  taken  to  the  admissibihty  of  the  declara- 
tion of  the  engineer.  It  was  immaterial  in  any  view  of  the 
case.  The  engagement  of  a  railroad  company  is  to  carry  its 
passengers  safely  ;  and,  for  any  injury  arising  from  a  defect 
in  its  road,  or  in  the  rails  or  ties,  which  could  have  been  guarded 
against  by  the  exercise  of  proper  care,  it  is  Uable.  Its  liabihty 
does  not  depend  upon  the  speed  of  the  train,  whether  it  was 
one  mile  or  eighteen  miles  an  hour.  Though  as  a  carrier  of 
]>assengers  it  is  not,  Uke  a  carrier  of  property,  an  insurer  against 
all  accidents  except  those  caused  by  the  act  of  God  or  the  pub- 
lic enemy,  it  is  charged  with  the  utmost  care  and  skill  in  the 
performance  of  its  duty  ;  and  this  impUes  not  merely  the  ut- 
most attention  in  respect  to  the  movement  of  the  cars,  but  also 
to  the  condition  of  the  road,  and  of  its  ties,  rails,  and  aU  other 
appliances  essential  to  the  safety  of  the  train  and  passengers. 
For  all  injuries  through  negligence,  to  which  the  passenger  does 
not  contribute  by  his  o^vn  acts,  it  is  Uable.  So  it  matters  not 
what  the  speed  of  the  train  was  in  the  case  at  bar,  nor  what 
was  the  declaration  of  the  engineer  in  that  respect. 

I  am  authorized  to  state  that  the  Chief  Justice,  Mr.  Justice 
Miller,  and  Mr.  Justice  Blatchford  concur  in  this  dissent. 
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PHILADELPHIA  FIEE  ASSOCIATION  v.  NEW  YORK. 

ERROR  TO   THE   SUPREME   COURT   OF   THE   STATE   OF   NEW   YORK. 
Argued  October  26/1886.  — Decided  November  15, 1886. 

A  Pennsylvania  fire  insurance  corporatlon'begau  doing  business  in  New  York 
in  1872,  and  continued  it  afterwards  till  1882,  receiving  from  year  to  year 
certificates  of  authority  from  tlie  proper  officer,  under  a  statute  of  New 
York  passed  in  1853.  Chapter  694  of  the  laws  of  New  York,  of  1865  as 
amended  by  c.  60  of  the  laws  of  1875,  provided  that  whenever  the  laws 
of  any  other  State  should  require  from  a  New  York  fire  insurance  com- 
pany a  greater  license  fee  than  the  laws  of  New  York  should  then  require 
from  the  fire  insurance  companies  of  such  other  State,  all  such  com- 
panies of  such  other  State  should  pay  in  New  York  a  license  fee  equal  to 
that  imposed  by  such  other  State  on  New  York  companies.  In  1873, 
Pennsylvania  passed  a  law  requiring  from  every  insurance  company  of 
another  State,  as  a  prerequisite  to  a  certificate  of  authority,  a  yearly  tax 
of  3  per  cent,  on  the  premiums  received  by  it  in  Pennsylvania  during  the 
preceding  year.  In  1882,  the  insurance  oflicer  of  New  York  required 
the  Pennsylvania  corporation  to  pay,  as  a  license  fee,  a  tax  of  3  per  cent 
on  tlie  premiums  received  by  it  in  New  York  in  1881.  In  a  suit  against 
such  corporation,  in  a  court  of  New  York,  to  recover  such  tax,  it  was  set 
up  as  a  defence,  that  the  tax  was  unlawful,  because  the  corporation  was 
a  **  person  "  within  the  *'  jurisdiction  "  of  New  York,  and  **  tlie  equal  pro- 
tection of  the  laws"  had  been  denied  to  it,  in  violation  of  a  clause  in  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States.  On  a 
writ  of  error  to  review  the  judgment  of  the  highest  court  of  New  York, 
overruling  such  defence :  IMd,  that  such  clause  had  no  application,  be- 
cause, the  defendant,  being  a  foreign  corporation,  was  not  within  the 
jurisdiction  of  New  York,  until  admitted  by  tlie  State  on  a  compliance 
Avith  the  condition  of  admission  imposed,  namely,  the  payment  of  the 
tax  required  as  a  license  fee. 

The  business  carried  on  by  the  corporation  in  New  York  was  not  a  transac- 
tion of  commerce. 

The  opinion  of  the  highest  court  of  New  York,  duly  authenticated  by  the 
proper  officer,  and  transmitted  to  this  court  vvitli  the  record,  in  compli- 
ance with  the  8th  Rule,  was  examined  to  aid  in  determining  whether 
that  court  decided  such  Federal  question  against  the  defendant. 

This  was  a  writ  of  error  to  the  Sitpreme  Court  of  the  State 
of  New  York.  Under  the  provisions  of  §  1279  of  the  Code  of 
Civil  Procedure  of  New  York,  the  People  of  the  State  of  New 
York  and  the  Fire  Association  of  Philadelphia,  a  Pennsyl- 
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vania  corporation,  bein^  parties  to  a  question  in  difference 
which  might  be  the  subject  of  an  action,  agreed  upon  a  case 
containing  a  statement  of  the  facts  on  which  the  controversy 
depended,  and  presented  a  written  submission  of  it  to  the 
Supreme  Court  of  New  York,  so  that  the  controversy  became 
an  action.  The  material  facts  set  forth  in  the  case  were 
these: 

"  The  defendant,  The  Fire  Association  of  Philadelphia,  is  a 
corporation  created  and  organized  in  the  year  1820,  by  and 
under  the  laws  of  the  State  of  Pennsylvania,  for  the  trans- 
action of  the  business  of  fire  insurance,  and  having  its  prin- 
cipal place  of  business  in  the  City  of  Philadelphia.  In  the 
year  1872  it  established  an  agency  in  the  State  of  New  York, 
which  it  has  ever  sinc6  maintained.  No  question  is  here  raised 
but  that  it  has  uniformly  complied  with  all  the  requirements 
and  conditions  imposed  by  the  laws  of  this  State  upon  fire  insur- 
ance companies  from  other  States  establishing  and  maintain- 
ing agencies  in  this  State,  except  the  payment  of  the  tax  now 
in  dispute,  upon  premiums  received  by  it  in  1881  upon  risks 
located  wthin  the  State  of  New  Y'ork,  and  which  is  the  sub- 
ject of  this  controversy,  and  has  received  from  year  to  year 
certificates  of  authority  from  the  Superintendent  of  the  Insur- 
ance Department  of  this  State,  as  provided  to  be  issued  under 
the  Act,  c.  466  of  the  laws  of  1853,  and  the  subsequent  Acts 
amendatory  thereof. 

'*  The  Act  of  the  People  of  the  State  of  New  York,  passed 
May  11,  1865,  three  fifths  being  present,  being  c.  694  of  the 
laws  of  1865,  entitled  'An  Act  in  relation  to  the  deposits 
required  to  be  made,  and  the  taxes,  fines,  fees,  and  other 
charges  payable  by  insurance  companies  of  sister  States,'  as 
amended  by  the  Act  of  1875,  c.  60,  provides  as  follows, 
viz. :  *  Whenever  the  existing  or  future  laws  of  any  other 
State  of  the  United  States  shall  require  of  insurance  com- 
panies, incorporate  by  or  organized  under  the  laws  of  this 
State,  and  having  agencies  in  such  other  States,  or  of  the 
agents  thereof,  any  deposit  of  securities  in  such  State  for  the 
protection  of  policy-holders  or  otherwise,  or  any  payment 
for  taxes,  fines,  penalties,  certificates  of  authority,  license  fees, 
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or  otherwise,  greater  than  the  amount  required  for  such  pur- 
poses from  similar  companies  of  other  States  by  the  then 
existing  laws  of  this  State,  then,  and  in  every  such  case,  aU 
companies  of  such  States  establishing,  or  having  heretofore 
estabhshed,  an  agency  or  agencies  in  the  State,  shall  be  and 
are  hereby  required  to  make  the  same  deposit  for  a  like  pur- 
jx)se  in  the  Insurance  Department  of  the  State,  and  to  pay  the 
Su{)erintendent  of  said  Department  for  taxes,  fines,  penalties, 
certificates  of  authority,  hcense  fees,  and  otherwise,  an  amount 
equal  to  the  amoimt  of  such  charges  and  payments  imposed 
by  the  laws  of  such  State  upon  the  companies  of  this  State 
and  the  agents  thereof ;  and  the  Superintendent  of  the  Insur- 
ance Department  is  hereby  authorized  to  remit  any  of  the  fees 
and  charges  which  he  is  required  to  collect  by  existing  laws, 
except  such  as  he  is  required  to  collect  under  and  by  virtue  of 
this  Act,  provided,  however,  that  no  discrimination  shall  be 
made  in  favor  of  one  company  over  any  other  from  the  same 
State.' 

"The  State  of  Pennsylvania,  by  an  Act  passed  April  4, 1873, 
and  ever  since  in  force,  enacted  as  follows,  viz. :  '  Section  10. 
A^o  person  shall  act  as  agent  or  solicitor  in  this  state  of  any 
insurance  company  of  another  state,  or  foreign  government, 
in  any  manner  whatever  relating  to  risks,  until  the  provisions 
of  this  Act  have  been  comphed  with  on  the  part  of  the 
company  or  association,  and  there  has  been  granted  to  said 
company  or  association,  by  the  commissioner,  a  certificate  of 
authority,  showing  that  the  company  or  association  is 
authorized  to  transact  business  in  this  state ;  and  it  shall  be 
the  duty  of  every  such  company  or  association,  authorized 
to  transact  business  in  this  state,  to  make  report  to  the 
commissioner  in  the  month  of  January  of  each  year,  under 
oath  of  the  president  or  secretary  thereof,  showing  the  entire 
amount  of  premiums  of  every  character  and  description 
received  by  said  company  or  association  in  this  state,  during 
the  year  or  fraction  of  a  year  ending  with  the  thirty-first 
day  of  December  preceding,  whether  said  premiums  were 
received  in  money  or  in  the  form  of  notes,  credits  or  any 
other  substitute  for  money,  and  pay  into  the  state  treasury  a 
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&xof  three  per  centum  upon  said  premiums;  and  the  com- 
missioner shall  not  have  power  to  grant  a  renewal  of  the 
certificate  of  said  company  or  association  until  the  tax  afore- 
said is  paid  into  the  state  treasury.' 

"In  the  year  1881  the  defendant,  through  its  authorized 
agents  in  the  State  of  New  York,  received  for  insurance 
against  loss  or  injury  by  fire,  upon  property  located  within 
the  State  of  New  York,  premiums  to  the  aggregate  amount 
of  $196,170.22.    The  Superintendent  of  the  Insurance  De- 
partment of  New  York  claimed  that  the  defendant  ought 
to  pay,  as  a  tax,  for  the  year  1881,  $1848.45,  with  proper 
interest,  being  the  amount  arrived  at  by  deducting  from 
$5885.10,  (which  would   be  a  tax  of    three    per    cent,  on 
$196,170.22,)  the  sum  of  $4036.65,  which  the  defendant,  as 
a  Pennsylvania  corporation,  had  paid  as  a  tax  on  premiums, 
(luring  1881,   under  laws  of  New  York  in  force  in  1881, 
other  than  the  Act  of  1865,  as  amended  by  the  Act  of  1875. 
The  case    then   states,  that  'the  controversy  between  the 
parties  is,  as  to  whether  the  defendant  is  Uable  to  pay  any 
tax  to  the  Superintendent  of  the  Insurance  Department  of 
the  State,  upon  the  said  premiums  received  by  it  in  the  year 
1881,  and,  if    any,  what    amount ; '    that    '  the    defendant 
claims  that  it  is  not  liable  to  the  plaintiffs  for  any  amount, 
insisting,  first,  that  the  said  Act  of  1865,  as  amended  by 
the  Act  of  1875,  is  unconstitutional  and  void,  and  not  a 
legithnate  exercise  of  legislative  power,'  and  making  further 
claims  as  to  the  amount  due  from  it  if  the  Act  in  question 
is  vahd;    that  Hhe    question    submitted    to   the   court  for 
decision  upon  the  foregoing  statement  of  facts  is,  whether 
the  defendant  is  liable  to  pay  to  the  plaintiffs,  or  to  the 
superintendent,  the  whole,  or  any,  and,  if  any,  what  part 
of  the '   $1848.45 ;    and    that    judgment    is    to    be  entered' 
according  to  its  decision." 

The  agreed  case  having  been  heard  by  the  Supreme  Court 
in  general  term,  as  required  by  law,  it  rendered  a  judgment 
to  the  effect  that  the  defendant  was  not  liable  to  pay  any 
part  of  such  amount  claimed  by  the  superintendent.  Two 
of  the  three  judges  holding  the  court  concurred  in  that  judg- 
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ment.  The  third  dissented.  The  opinions  of  the  majority 
and  minority  accompany  the  i^ecord.  The  majority  held 
that  the  statutes  of  New  York  in  question  were  void  because 
in  conflict  with  the  Constitution  of  New  York,  and  did  not 
discuss  any  question  arising  imder  the  Constitution  of  the 
United  States.  The  dissenting  judge  differed  with  the  ma- 
jority as  to  the  question  adjudged  by  them,  and  further  said : 
^'  Nor  can  I  agree  with  the  claim  that  this  statute  is  contrary 
to  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States," 

The  plaintiffs  having  appealed  to  the  Court  of  Appeals  of 
New  York,  that  court  reversed  the  judgment  of  the  Supreme 
Court,  and  rendered  judgment  for  the  plaintiffs  for  §1848.45, 
with  interest  and  costs,  and  remitted  the  record  to  the 
Supreme  Court,  where  a  judgment  to  that  effect  was  entered, 
to  review  w^hich  the  defendant  brought  a  writ  of  error. 
The  Court  of  Appeals,  in  its  decision,  92  N.  Y.  311,  after 
overruling  the  view  taken  by  the  majority  of  the  judges  of 
the  Supreme  Court  as  to  the  validity  of  the  statute  under  the 
Constitution  of  New  York,  proceeded  to  consider  its  constitu- 
tionality under  that  clause  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution  which  commands  that  no  State 
shall  "deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  It  held  that  that  clause  had  no 
application  to  the  rights  of  the  defendant,  because,  being 
a  foreign  corporation,  it  was  not  within  the  jurisdiction  of 
New  York,  until  it  was  admitted  by  the  State,  upon  a  com- 
pliance with  the  conditions  of  admission  which  the  State 
imposed  and  had  the  right  to  impose. 


Mr.  Joseph  H.  Choate^  for  plaintiff  in  error,  cited :  Santa 
Clara  County  v.  Southern  Pacific  Railroad^  118  U.  S.  394, 
396;  San  Mateo  County  v.  Southern  Pacific  Railroad^  13 
Fed.  Eep.  722;  County  of  Santa  Clara  v.  Southern  Pacific 
Railroad,  18  Fed.  Eep.  385,  397^04;  Kentucky  Railroad 
Tax  Cases,  115  U.  S.  321 ;  Barhier  v.  Connolly,  113  U.  S.  27 ; 
Socm  Iling  v.  Crowley,  113  U.  S.  703 ;  Yich  Wo  v.  HdpMns, 
118  U.  S.  356 ;  Lafayette  Ins.  Co.  v.  French,  18  How.  404 ; 
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Eb  parte  SchoUeriberger^  96  U.  S.  369 ;  Railroad  Co,  v.  KoontZy 
104  U.  S.  5,  10-13 ;  St  Clair  v.  Cox,  106  U.  S.  350 ;  Ex  parte 
Si£bold,  100  U.  S.  371,  376;  Borjd  v.  United  States,  116  U.  S. 
616,  635 ;  Missouri  v.  Lewis,  101  U.  S.  22,  31 ;  Pearson  v. 
Portland,  69  Maine,  278 ;  Portland  v.  Bangor,  65  Maine,  120 ; 
Northwestern  Fertilizer  Co.  v.  Hyde  Park,  3  Bissell,  480; 
Straxider  v.  West  Virginia,  100  U.  S.  303,  311 ;  Bitreau  Co. 
V.  Chicago,  Burlington,  &  Quincy  Railroad,  44  111.  229 ;  All- 
hand^  V.  People,  82  111.  234;  Hughes  v.  Cairo,  92  111.  339; 
State  Railroad  Tax  Cases,  92  U.  S.  575 ;  Missouri  Pacific 
RaiUoay  v.  Humes,  115  U.  S.  512,  523 ;  Lexington  v.  McQuil- 
lan, 9  Dana,  513;  S.  C.  35  Am.  Dec.  159;  Doyle  v.  Continen- 
tal Lns.  Co.,  94  U.  S.  535 ;  Ins.  Co.  v.  Morse,  20  WaU.  445 ; 
Ducat  V.  Chicago,  10  Wall.  410. 

Mr.  Denis  O'Brien,  Attorney  General  of  New  YorJc,  for 
defendant  in  error,  cited ;  Elmwood  v.  Marey,  92  U.  S.  289 ; 
Fairfield  v.  Gallatin  County,  100  U.  S.  47 ;  Post  v.  Supervi- 
sors, 10^  U.  S.  667;  Bank  of  Avgnsta  v.  Larle,  13  Pet.  519; 
Paid  V.  Virginia,  8  Wall.  168;  Liverpool  Ins.  Co.  v.  Massa- 
chusem,  10  Wall.  566;  CWp^r  Jfy^  6'a  v.  Ferguson,  113 
IJ.  S.  727 ;  Nathan  v.  Louisiana,  8  How.  73 ;  Morse  v.  Home 
Ins.  Co.,  30  Wis.  496 ;  aS".  (7.  in  error,  20  Wall.  445 ;  Drake  v. 
Doyle,  40  Wis.  175 ;  Continental  Co.  v.  i><>y?^,  40  Wis.  220 ; 
Dayle  v.  Continental  Ins.  Co.,  94  U.  S.  535 ;  Runyan  v.  Coster, 
14  Pet.  122;  C/vin^ton  Draw  Bridge  Co.  v.  Shepherd,  20 
How.  233;  Railroad  Co.  v.  Koontz,  104  U.  S.  5;  McCtdlough 
V.  Maryland,  4  Wheat.  316,  430 ;  aV/^^/?  7>73?  ^/i^  Foreign  Held 
Bonds,  15  Wall.  300;  Ex  parte  Kinney,  3  Hughes,  9;  J//^- 
*owW  V.  Lewis,  101  U.  S.  22,  31 ;  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321,  337. 

Mr.  Justice  Blatchford,  after  stating  the  case  as  above 
reported,  delivered  the  opinion  of  the  court. 

The  defendant  claims  here  the  benefit  of  the  Fourteenth 
Amendment,  and  a  questibn  has  occurred  as  to  whether  the 
record  presents  that  point  for  our  review.  There  being  no 
pleadings,  the  obvious  place  to  look  for  the  claim  would  be  the 
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agreed  statement  of  facts.  But  all  that  is  there  said  is,  that 
the  defendant  insists  that  the  statute  is  "  unconstitutional  and 
void  and  not  a  legitimate  exercise  of  legislative  power."  The 
question  was  considered,  in  both  the  Supreme  Court  and  the 
Court  of  Appeals,  as  to  the  vaUdity  of  the  statute,  under  the 
Constitution  of  New  York,  as  being  a  law  made  to  depend  for 
its  operation  on  the  legislation  of  a  foreign  state,  and  thus  an 
illegitimate  exercise  of  legislative  power.  This  contention  is 
fairly  within  the  words  of  the  agreed  statement,  and,  if  'it  de- 
pended wholly  on  that  statement  to  determine  whether  the 
record  raises  a  Federal  question,  some  doubt  might  exist.  But 
in  view  of  what  was  said  in  Murdoch  v.  Memphis^  20  WaU. 
590,  633,  in  Gross  v.  United  States  Martgage  Co.,  108  U.  S. 
477,  and  in  Adams  Couiity  v.  Burlington  cfe  Missouri  Hall- 
road  Co,^  112  U.  S.  123,  we  think  that  we  are  at  liberty  to 
look  into  the  opinion  of  the  Court  of  Appeals,  a  copy  of  which, 
duly  authenticated  by  the  proper  officer,  is  transmitted  to  us 
with  the  record,  in  compUance  with  our  8th  Rule,  for  the  pur- 
j)Ose  of  aiding  in  determining  what  was  decided  by  that  court. 
From  that  opinion  it  appears  that  the  court  not  only  decided 
against  the  defendant  all  the  questions  other  than  Federal 
which  were  raised,  including  two  under  the  Constitution  of 
New  York,  but  also  decided  against  it  the  Federal  question 
referred  to.  If  the  court  had  decided  in  its  favor  any  one  of 
the  other  questions  which  went  to  the  whole  cause  of  action, 
there  would  have  been  no  necessity  for  considering  the  Federal 
(juestion.  But  as  it  was,  the  decision  of  that  question  became 
necessary  to  the  disposition  of  the  case,  and  was  fully  consid- 
ered, not  sua  sponte,  but  as  a  point  presented  by  the  defendant. 

The  provision  of  the  Fourteenth  Amendment,  which  went 
into  effect  in  July,  1868,  is,  that  no  State  shall  "deny  to  any 
person  within  its  jurisdiction  the  equal  protection.of  the  laws." 
The  first  question  which  arises  is,  whether  this  corporation 
was  a  person  within  the  jurisdiction  of  the  State  of  Xew 
York,  with  reference  to  the  subject  of  controversy  and  within 
the  meaning  of  tlie  Amendment. 

The  defendant,  on  the  assumption  that  if  it  was  within  the 
juriscMction  of  the  State  of  New  York,  it  was,  though  a  foreign 
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corporation,  "a  person,"  and  so  entitled  to  the  benefit  of  the 
Amendment,  contends  that  it  was  within  such  jurisdiction. 
The  argument  is,  that  it  established  an  agency  within  the 
State  in  1872,  which  it  had  ever  since  maintained ;  that  it  com- 
plied, from  year  to  year,  with  all  the  requirements  and  condi- 
tions imposed  by  the  laws  of  the  State  on  foreign  fire  insur- 
ance companies  doing  business  in  the  State ;  that  it  received 
from  year  to  year  certificates  of  authority  from  the  Superin- 
tendent of  the  Insm^nce  Department,  as  provided  by  statute ; 
that,  under  those  circumstances,  it  was  legally  within  the  State 
and  within  its  jurisdiction ;  that,  being  in  the  State,  by  permis- 
sion of  the  State,  continuously  from  1872  to  1882,  the  State 
imposed  on  it,  while  there,  in  1882,  an  unequal  and  unlawful 
burden;  and  that  the  New  York  Act  of  1865  did  not  come 
into  effect  as  to  Pennsylvania  corporations  until  the  Pennsyl- 
vania Act  of  1873  was  passed,  at  which  time  the  defendant  had 
already  been  a  year  in  the  State. 

But  we  are  unable  to  take  that  view  of  the  case.  In  Paid 
V.  Virginia^  8  Wall.  168,  at  December  Term,  1868,  a  statute 
of  Virginia  required  that  every  insurance  company  not  incor- 
porated by  Virginia  should,  as  a  condition  of  carrying  on  busi- 
ness in  Virginia,  deposit  securities  with  the  State  treasurer, 
and  afterwards  obtain  a  Ucense ;  and  another  statute  made  it  a 
penal  offence  for  a  person  to  act  in  Virginia  as  agent  for  an 
insurance  company  not  incorporated  by  Virginia,  without  such 
hcense.  A  person  having  acted  as  such  agent  without  a 
license,  and  been  convicted  and  fined  under  the  statute,  this 
Court  held  that  there  had  been  no  violation  of  that  clause  of 
Article  4,  §  2,  of  the  Constitution  of  the  United  States 
which  provides  that  "  the  citizens  of  each  State  shall  be  enti- 
tled to  all  privileges  and  immunities  of  citizens  in  the  several 
States;"  nor  any  violation  of  the  clause  in  Article  1,  §  8, 
giving  power  to  Congress  "to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States."  The  view  an-  ^ 
nounced  was,  that  corporations  are  not  citizens  within  the 
clause  first  cited,  on  the  ground  that  the  privileges  and  immu- 
nities secured  to  the  citizens  of  each  State  in  the  several  States, 
are  those  which  are  common  to  the  citizens  of  the  latter  States, 
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under  their  Constitutions  and  laws,  by  virtue  of  their  being 
citizens ;  and  that,  as  a  corporation  created  by  a  State  is  a 
mere  creation  of  local  law,  even  the  recognition  of  its  existence 
by  other  States,  and  the  enforcement  of  its  contracts  made 
therein,  depend  purely  on  the  comity  of  those  States  —  a 
comity  which  is  never  extended  where  the  existence  of  the  cor- 
poration or  the  exercise  of  its  powers  is  "prejudicial  to  their 
interests  or  repugnant  to  their  policy."  And  the  court,  speak- 
ing by  Mr.  Justice  Field,  said :  "  Having  no  absolute  right  of 
recognition  in  other  States,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon  their  assent,  it  fol- 
lows, as  a  matter  of  course,  that  such  assent  may  be  granted 
upon  such  terms  and  conditions  as  those  States  may  think 
proi)er  to  imi)ose.  They  may  exclude  the  foreign  corporation 
entirely,  they  may  restrict  its  business  to  particular  localities, 
or  they  may  exact  such  security  for  the  performance  of  its 
contracts  with  their  citizens  as  in  their  judgment  will  best  pro- 
mote the  public  interest.  The  whole  matter  rests  in  their  dis- 
cretion." As  to  the  power  of  Congress  to  regulate  commerce 
among  the  several  States,  the  court  said,  that  while  the  power 
conferred  included  commerce  carried  on  by  corporations  as  well 
as  that  carried  on  by  individuals,  "  issuing  a  poUcy  of  insur- 
ance is  not  a  transaction  of  commerca"  This  decision  only 
followed  the  principles  laid  down  in  the  earlier  cases  of  Bank 
of  Augusta  V.  Earle^  13  Pet.  519,  588,  and  Lafayette  Ins,  Co, 
V.  French^  18  IIow.  404. 

The  same  ruhngs  were  followed  in  Ducat  v.  Chicago^  10 
Wall.  410,  where  it  was  said  that  the  power  of  a  State  to  dis- 
criminate between  her  own  corporations  and  those  of  other 
States  desirous  of  transacting  business  within  her  jurisdiction 
being  clearly  estabUshed,  it  belonged  to  the  State  to  determine 
as  to  the  nature  or  degree  of  discrimination,  "  subject  only  to 
such  hmitations  on  her  sovereignty  as  may  be  found  in  the 
fundamental  law  of  the  Union." 

Other  cases  to  the  same  effect  are  Liverpool  Ins,  Co.  v. 
Massachusetts^  10  Wall.  500;  Doyle  v.  Continental  Ins.  Co.y 
94  U.  S.  535 ;  and  Cooper  Mfg  Co.  v.  Ferguson,  113  U.  S. 
727. 
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As  early  as  1853,  the  State  of  New  York,  by  a  statute,  c. 
466,  required  of  every  fire  insurance  company  incorporated  by 
any  other  State  or  any  foreign  government,  as  a  prerequisite 
to  doing  business  in  the  State,  that  it  should  file  an  apjx)int- 
raent  of  an  attorney  on  whom  process  was  to  be  served,  and  a 
statement  of  its  pecuniary  condition,  and  procure  from  a  desig- 
nated pubUo  officer  a  certificate  of  authority  stating  that  the 
company  had  compUed  with  all  the  requisitions  of  the  statute ; 
and  also  required  the  rene%^al  from  year  to  year  of  the  state- 
ment and  evidence  of  investments;  and.  provided  that  such 
public  officer,  on  being  satisfied  that  the  capital  of  the  com- 
pany and  its  securities  and  investments  remained  secure,  should 
furnish  a  renewal  of  the  certificate  of  authority.  A  violation 
of  the  provisions  was  made  a  penal  offence.  This  act,  with 
immaterial  amendments,  is  still  in  force. 

This  Pennsylvania  corporation  came  into  the  State  of  New 
York  to  do  business  by  the  consent  of  the  State,  under  this 
Act  of  1853,  with  a  license  granted  for  a  year,  and  has  received 
such  license  annually,  to  run  for  a  year.  It  is  within  the  State 
for  any  given  year  under  such  licen^,  and  subject  to  the  con- 
ditions prescribed  by  statute.  The  State,  having  the  power  to 
exclude  entirely,  has  the  power  to  change  the  conditions  of 
admission  at  any  time,  for  the  future,  and  to  imjx)se  as  a  con- 
dition the  payment  of  a  new  tax,  or  a  further  tax,  as  a  Ucense 
fee.  If  it  imposes  such  hcense  fee  as  a  prerequisite  for  the 
future,  the  foreign  corporation,  until  it  pays  such  license  fee, 
is  not  admitted  within  the  State  or  within  its  jurisdiction.  It  is 
outside,  at  the  threshold,  seeking  admission,  with  consent  not 
yet  given.  The  Act  of  1865  had  been  passed  when  the  cor- 
poration first  established  an  agency  in  the  State.  The  amend- 
ment of  1875  changed  the  Act  of  1805  only  by  giving  to  the 
superintendent  the  power  of  remitting  the  fees  and  charges 
required  to  be  collected  by  then  existing  laws.  Therefore,  the 
corporation  was  at  all  times,  after  1872,  subject,  as  a  prerequi- 
site to  its  power  to  do  business  in  New  York,  to  the  same 
license  fee  its  own.  Stat<3  might  thereafter  impose  on  New  York 
companies  doing  business  in  Pennsylvania.  By  going  into  the 
State  of  New  York  in  1872,  it  assented  to  such  prerequisite  as 
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a  condition  of  its  admission  within  the  jurisdiction  of  Xew 
York.  It  could  not  be  of  riglit  within  such  jurisdiction,  until 
it  should  receive  the  consent  of  the  State  to  its  entrance  there- 
in under  the  new  provisions,  and  such  consent  could  not  be 
given  until  the  tax,  as  a  Ucense  fee  for  the  futui'e,  should  be 
paid. 

It  is  not  to  be  implied,  from  anything  we  have  said,  that  the 
ix)wer  of  a  State  to  exclude  a  foreign  corporation  from  doing 
business  within  its  limits  is  to  be  re^rded  as  extending  to  an 
interference  with  the  transaction  of  commerce  between  that 
State  and  other  States  by  a  corporation  created  by  one  of  such 
other  States. 

Judgment  affirmed. 
Mr.  Justice  Harlan  dissenting. 

Under  the  decision  just  rendered,  the  State  of  New  York  is 
permitted  to  subject  a  coq)oration  of  another  State,  within  hei' 
limits  by  her  consent,  to  liigher  taxes  in  respect  to  its  business 
than  is  imposed  there  upon  similar  coiix)rations  of  other  States. 

At  the  last  tenn  of  this  court,  when  counsel  were  about  to 
enter  upon  the  argument  of  the  case  of  Santa  Clara  County 
V.  Southern  Pacific  Railroad,  118  U.  S.  394,  396  —  involving 
the  validity  of  a  system  devised  by  one  of  the  States  for  the 
taxation  of  railroad  corporations  of  a  certain  class  —  the  Chief 
Justice  observed :  *'  The  court  does  not  wish  to  hear  argument 
on  the  question  whetlier  the  provision  in  the  Fourteenth 
Amendment  to  the  Constitution,  which  forbids  a  State  to 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws,  applies  to  these  corporations.  We  are  all  of  opin- 
ion that  it  does."  This,  it  is  true,  was  said  in  regard  to  coriK>- 
rations  of  the  particular  State  whose  legislation  was  assailed 
as  unconstitutional ;  but  it  is  equally  clear  that  a  corporation 
of  one  State,  doing  business  in  another  State  by  her  consent, 
is  to  1x3  deemed,  at  least  in  respect  to  that  hmncMS,  a  "  person  " 
within  the  jurisdiction  of  the  latter  State,  in  the  meaning  of 
the  Fourteenth  Amendment. 

The  denial  of  the  equal  protection  of  the  laws  may  occur  in 
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Tarious  ways.  It  wiU  most  often  occur  in  the  enforcement  of 
laws  imposing  taxes.  An  individual  is  denied  the  equal  pro- 
tection of  the  laws  if  his  property  is  subjected  by  the  State  to 
higher  taxation  than  is  imposed  upon  Uke  property  of  otlier 
individuals  in  the  same  community.  So,  a  corporation  is 
denied  that  protection  when  its  property  is  subjected  by  the 
State,  under  whose  laws  it  is  organized,  to  more  burdensome 
taxation  than  is  imposed  upon  other  domestic  corporations  of 
the  same  class.  So,  also,  a  corporation  of  one  State,  doing 
business,  by  its  agents,  in  another  State,  by  the  latter's  con- 
sent, is  denied  the  equal  protection  of  the  laws  if  its  business 
there  is  subjected  to  higher  taxation  than  is  imposed  upon  the 
business  of  like  corporations  from  other  States.  These  propo- 
sitions seem  to  me  to  be  indisputable.  They  are  necessarily 
involved  in  the  concession  that  corporations,  Uke  individuals, 
are  entitled  to  the  equal  protection  of  the  laws. 

The  plaintiff  in  error  is  a  corporation  of  Pennsylvania.  In 
1872  it  established  and  has  ever  since  maintained  an  agency 
in  the  State  of  New  York.  It  had  its  agents  there  when  the 
taxes  for  1881,  here  in  question,  were  assessed. 

The  laws  of  New  York  prescribe  certain  conditions  prece- 
dent to  the  right  of  a  fire  insurance  company  from  another 
State  to  transact  business  there.  It  must  possess  a  certain 
amount  of  actual  capital;  appoint  an  attorney  in  the  State, 
service  of  process  upon  whom  is  to  be  "  deemed  a  valid  per- 
sonal service  upon  the  corporation"  in  any  action  "upon  a 
policy  or  Uabihty  issued  or  contracted  while  such  corporation 
transacted  business"  there;  file  in  the  insurance  department 
a  certified  copy  of  its  charter,  together  with  a  statement, 
verified  by  the  oath  of  its  chief  officer  and  secretary,  showing 
the  name  of  the  company,  place  where  located,  amount  of  its 
capital  and  assets,  the  extent  to  which  its  real  estate  is  encum- 
bered, the  par  and  market  value  of  all  shares  of  stock  held  by 
it,  the  estimated  value  of  its  bonds,  mortgages,  and  other 
securities,  the  extent  of  its  indebtedness,  the  amount  of  its 
losses,  adjusted  and  unpaid  or  incurred  and  in  process  of 
adjustment,  the  losses  disputed,  and  the  claims  existing  against 
it.    It  is  also  provided  that  no  business  shall  be  transacted  in 
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the  State  by  the  agent  of  any  company  from  another  State, 
while  its  capital  is  impaired  to  the  extent  of  twenty  per  cent. 
It  further  requires  from  such  companies  an  annual  statement, 
showing  in  detail  the  items  making  up  their  capital,  and  the 
deductions  to  be  made  therefrom.  It  was  made  the  duty,  first . 
of  the  State  comptroller,  and  subsequently  of  the  superin- 
tendent of  insurance  —  these  requirements  of  the  statute  being 
first  complied  with — to  issue  to  the  company,  thus  seeking 
admission  into  the  State,  a  certificate  showing  its  lawful  right 
to  transact  business  within  her  Hmits.  Laws  of  X.  Y.,  1853, 
c.  466 ;  Laws  of  1862,  c.  6,  §  1,  and  c.  367,  §  5 ;  1871,  c.  888  ; 
Laws  of  1874,  c.  331,  §  1 ;  Laws  of  1875,  c.  555,  §  1. 

That  the  plaintiff  in  error  conformed  to  these  statutory 
provisions,  and  was  admitted  into  New  York  for  the  trans- 
action of  business  is  shown  by  the  agreed  case,  from  Avhich 
it  appears  that  it  "has  uniformly  complied  Avith  all  the  re- 
quirements and  conditions  imposed  by  the  laws  of  this  State 
upon  fire  insurance  companies  from  other  States  estabUshing 
and  maintaining  agencies  in  this  State,  except  the  payment  of 
the  tax  now  in  dispute  upon  premiums  received  by  it  in  1881 
upon  risks  located  within  the  State  of  New  York,  and  which 
is  the  subject  of  this  controversy,  and  has  received  from  year 
to  year  certificates  of  authority  frojn  the  s^qyeruitendent  of  the 
insurance  department  of  this  State ^  a^  provided  to  he  issued 
under  the  aet^  c.  466  of  the  laws  of  1853,  and  the  subsequent 
acts  amendatory  thereof^'* 

In  view  of  these  admitted  facts,  how  can  it  be  said  that  this 
Pennsylvania  corporation  was  not,  in  respect  to  its  corjx>rate 
business,  within  the  jurisdiction  of  New  York  during  the  year 
when  the  tax  in  dispute  accrued?  That  a  corporation  of  one 
State,  doing  business  in  another  State  by  the  latter's  consent, 
evidenced  by  the  official  certificate  given  by  her  insurance 
department  in  conformity  with  her  laws,  and  hable,  precisely 
as  domestic  corporations  are,  to  be  brought  into  her  courts, 
through  service  of  process  upon  its  duly  apix)inted  attorney 
or  agent,  in  reference  to  any  business  transacted  or  liability 
incurred  by  it  there,  is  to  be  deemed  within  the  jurisdiction  of 
that  State,  seems  to  me  entirely  clear.    In  Ex  parte  SchoUenr 
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%^,  96  U.  S.  369,  374,  it  was  decided  that  a  foreign  insur- 
ance company,  doing  business  in  Pennsylvania,  under  the 
authority  of  a  statute  of  that  Commonwealth  requiring,  as  a 
condition  precedent  to  its  being  there,  an  agreement  that  judi- 
cial process  served  upon  its  agent  should  have  the  same  effect 
as  if  served  upon  the  corporation,  was,  within  the  meaning  of 
the  a«t  of  Congress  of  1875,  "found"  in  that  State  so  as  to 
give  jurisdiction  to  the  courts  of  the  United  States  sitting  in 
that  State   of  suits   brought   there  against  such  company, 
accompanied  by  service  of  process  upon  its  agent.    The  sub- 
ject was  again  considered  in  St  Clair  v.  CoXj  106  U.  S.  350, 
357,  where  it  was  said  that  there  was  no  sound  reason  why, 
in  the  case  of  an  insurance  company  doing  business  in  another 
State,  by  an  agent,  under  statutes  such  as  those  referred  to,  it 
should  not  be  deemed  to  be  represented  in  the  latter  by  such 
agent,  and  held  responsible  for  its  obUgations  and  liabilities 
there  incurred.     See  also  Railroad  Co.  v.  Harris^  12  Wall. 
65;  Bailway  Co.  v.  Whitton,  13  Wall.  270,  285. 

It  was  said  in  argument  that  the  plaintiff  in  error  entered 
New  York  with  the  knowledge,  derived  from  the  act  of  1865, 
that  if  Pennsylvania  thereafter  subjected  Ncav  York  insurance 
companies  to  higher  taxes  than  the  latter  State  imposed  upon 
Pennsylvania  corporations  of  the  same  class  doing  business  in 
New  York,  the  taxes  levied  upon  it  would  be  correspondingly 
increased ;  therefore,  it  is  argued,  the  entrance  of  the  plaintiff 
in  error  into  New  York  was  subject  to  the  reserved  right  of 
that  State  thus  to  increase  the  taxes  upon  its  business.  The 
same  idea  is  embodied  in  the  suggestion  that  New  York  made 
it  a  prerequisite,  from  and  after  1865,  to  the  right  of  a  fire 
insurance  corporation  of  another  State  to  transact  business  in 
New  York,  that  it  should  pay  such  increased  taxes,  however 
much  they  might  be  in  excess  of  the  taxes  imposed  there  upon 
corporations  of  the  same  class  from  the  remaining  States. 
Now,  it  is  submitted :  1.  That  no  such  obhgation  was  imposed 
by  the  statute  upon  the  plaintiff  in  error  as  a  prerequisite  to 
it8  right  to  enter  New  York  and  transact  business  there.  The 
agreed  case  shows  not  only  that  the  insurance  department  of 
New  York  has  certified  its  right  to  do  business  in  that  State, 
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but  that  the  certificate  was  made  as  provided  in  the  Act  of 
1853  and  the  acts  amendatory  thereof.  Besides,  there  is  no 
clause  in  the  statute  directing  that  department  to  withhold  or 
to  revoke  a  certificate  upon  the  failure  or  refusal  of  the  com- 
pany to  pay  these  increased  taxes.  The  regularity  and  validity 
of  that  certificate  was  not  questioned  in  argument,  is  not  now 
disputed,  and  there  is  not  a  word  in  the  statute  to  the  eflFect 
that  the  paxjment  of  these  increased  taxes  is  ?^ prerequisite  to 
the  right  of  the  company  to  remain  in  the  State  and  transact 
business.  Indeed,  it  is  evident  that  the  State  purposely 
avoided  establisliing  any  such  prerequisite  to  the  right  to  enter 
her  Hmits.  She  only  seeks,  after  admitting  the  plaintiff  in 
error  and  certifying  its  riglit  to  do  business,  to  subject  it  to 
the  taxation  in  question.  2.  The  power  of  New  York  to 
impose  this  increased  tax  surely  cannot  depend  upon  the  fact 
that  she  gave  notice  of  what  she  would  do  in  the  contingency 
expressed  in  the  Act  of  1805.  Such  notice  neither  creates  a 
power  to  do  that  which  the  State  could  not  otherwise  consti- 
tutionally do,  nor  makes  it  the  duty  of  the  plaintiff  in  error 
to  submit  to  an  illegal  exaction.  At  last,  the  real  question 
presented  is,  whether  Pennsylvania  corporations  can  be  sub- 
jected to  higher  taxes  in  New  York,  than  are  imposed  there 
upon  corporations  of  the  same  class  from  other  States. 

It  is  said  that  a  State  may  exclude  altogether  from  its 
borders  a  corporation  of  another  State,  or  may  admit  it  upon 
such  terms  or  conditions  as  she  may  elect  to  prescribe.  It  is 
quite  true  that  general  language  to  that  effect  was  employed 
in  Paul  V.  Vinjinia^  8  Wall.  168,  where  tlie  only  question 
necessary  to  be  determined  was  as  to  the  vahdity  of  a  statute 
of  Virginia,  providing  that  before  an  insurance  company,  not 
incorporated  by  that  State,  should  carry  on  business  there,  it 
must  obtain  a  hcense  therefor,  and  deposit  with  the  State 
treasurer,  as  security  for  its  engagements,  bonds  of  a  specified 
character  and  amount.  In  the  course  of  the  opinion  which 
disposed  of  that  question,  it  was  said  that  a  corporation  of  one 
State,  "  having  no  absolute  right  of  recognition  in  other  States, 
but  depending  for  such  recognition  and  the  enforcement  of  its 
contracts  upon  their  assent,  it  follows,  as  a  matter  of  course, 
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that  such  assent  may  be  granted  upon  such  terms  and  condi- 
tions as  those  States  may  think  proper  to  impose.    They  may 
exclude  the  foreign  corporation  entirely ;  they  may  restrict  its 
business  to  particular  localities,  or  they  may  exact  such  secu- 
rity for  the  performance  of  its  contracts  with  their  citizens  as 
in  their  judgment  will  best  promote  the  public  interests.    The 
whole  matter  rest*  in  their  discretion."    But,  I  submit  that  it 
is  the  settled  doctrine  of  this  court,  that  the  terms  and  condi- 
tions so  prescribed  must  not  be  repugnant  to  the  Constitution 
of  the  United  States,  or  inconsistent  with  any  right  granted 
or  secured  by  that  instrument.     In  Ducat  v.  Chica^o^  10  Wall. 
410,  415,  it  was  said  by  Mr.  Justice  Nelson,  speaking  for  the 
court,  that,  in  respect  to  the  nature  or  degree  of  discrimination 
which  a  State  may  make  between  her  own  corporations  and 
those  of  other  States,  "  it  belongs  to  the  State  to  determine, 
subject  only  to  such  Umitations  on  her  sovereignty  as  may  be 
found  in  the  fundamental  law  of  the  Union."    It  was  so  de- 
cided in  Luurance  Co.  v.  Morse^  20  Wall.  445,  455,  450,  where 
the  question  was  as  to  the  vaUdity  of  a  statute  of  Wisconsin 
relating  to  the  admission  into  that  State  of  fire  insurance  com- 
panies incorporated  by  other  States.     Besides  the  condition 
that  they  should  designate  some  attorney  in  Wisconsin  upon 
whom  process  against  the  company  could  be  served,  it  imposed 
the  further  one  that  it  should  file  in  the  proper  office  an  agree- 
•raent  stipulating  that  it  would  not  remove  to  the  courts  of  the 
Uniteil  States  any  suit  brought  against  it  in  the  local  courts. 
An  insurance  company  of  New  York  estabUshed  an  agency  in 
Wisconsin,  and  complied  in  all  respects  with  these  conditions ; 
it  filed  the  required  agreement.    In  support  of  the  vaUdity  of 
those  conditions,  the  State  reUed  upon  the  very  language 
above  quoted  from  Paid  v.    Virgima.     But  the  court  Avas 
careful  to  say  that  that  language  must  be  understood  with 
reference  to  the  facts  in  the  case  and  to  the  question  to  be 
decided,  which  was  stated  to  be  simply  "whether  the  State 
might  require  a  foreign  insurance  company  to  take  a  license 
for  the  transaction  of  its  business,  giving  security  for  the  pay- 
ment of  its  debts."    Care  was  taken  to  further  announce,  that 
the  general  language  employed  in  Paul  v.  Virginia  was  not  in- 
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tended  to  impair  the  language  in  La  Fayette  Ins,  Co,  v.  French^ 
18  IIow.  404,  407,  where  the  court,  speaking  by  Mr.  Justice 
Curtis,  said  :  "  A  corporation  created  by  Indiana  can  transact 
business  in  Ohio  only  with  the  consent,  express  or  implied,  of 
the  latter  State.  This  consent  may  be  accompanied  by  such 
conditions  as  Ohio  may  think  fit  to  impose,  and  these  condi- 
tions myst  be  deemed  valid  and  effectual  by  other  States  and 
by  this  court ;  promded^  they  are  not  repugnant  to  the  Con- 
stitution and  laws  of  the  United  States,  or  inconsistent  with 
those  rules  of  public  law  which  secure  the  jurisdiction  and  au- 
thority of  each  State  from  encroachment  of  all  others,  or  that 
principle  of  natural  justice  which  forbids  condemnation  with- 
out opportunity  for  defence."  Upon  these  grounds  it  was 
held,  in  InHUTam.ce  Co.  v.  Morse^  that  the  Wisconsin  statute, 
so  far  as  it  required  insurance  companies  of  other  States  to 
stipulate  that  they  Avould  not  exercise  the  right  to  have  suits 
against  them  removed  to  the  national  courts,  was  void,  equally 
because  it  created  an  obstruction  to  the  exercise  of  a  privilege 
granted  by  the  Constitution  and  laws  of  the  United  States, 
and  tended  to  oust  the  courts  of  the  Union  of  a  jurisdiction 
conferred  upon  them.  *  Much  that  was  said  in  that  case  is 
pertinent  to  the  present  one.  After  observing  that  the  courts 
would  not  enforce  an  agreement  between  a  citizen  of  Xew 
York  and  a  citizen  of  Wisconsin,  that  the  former  would,  in  no 
event,  resort  to  the  Federal  courts  sitting  in  Wisconsin  for  the* 
protection  of  his  rights  of  property,  or  an  agreement  between 
the  same  parties,  upon  whatever  consideration,  that  the  citizen 
of  New  York  would  in  no  case,  when  called  into  the  courts, 
either  of  Wisconsin  or  of  the  Federal  courts  sitting  in  that 
State,  demand  a  jury  to  determine  his  rights  of  property,  but 
would  submit  such  rights  to  arbitration  or  to  the  decision  of  a 
single  judge,  the  court  said :  "  We  see  no  difference  in  princi- 
ple between  the  cases  supposed  and  the  case  before  us.  Every 
citizen  is  entitled  to  resort  to  all  the  courts  of  the  countn^,  and 
to  invoke  the  protection  which  all  the  laws  or  all  those  courts 
may  afford."  The  court  further  said  that  the  right  of  the  in- 
surance company  to  remove  the  suit  was  "  denied  to  it  h\  the 
State  court  on  the  ground  that  it  had  made  the  agreement  re- 
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ferred  to,  and  that  the  statute  of  the  State  authorized  and 
required  the  making  of  the  agreement.  We  are  not  able  to 
distinguish  this  agreement  and  this  requisition,  on  principle, 
from  a  similar  one  made  in  the  case  of  an  individual  citizen  of 
New  York.  A  corporation  has  the  same  right  to  the  protec- 
tion of  the  laws  as  a  natural  citizen,  and  the  same  right  to  ap- 
peal to  all  the  courts  of  the  country.  The  rights  of  an  indi- 
vidual are  not  superior,  in  this  respect,  to  that  of  a  corpoi^tion. 
The  State  of  Wisconsin  can  regulate  its  own  corporations  and 
the  affairs  of  its  own, citizens,  in  subordination,  however,  to 
the  Constitution  of  the  United  States.  The  requirement  of  an 
agreement  like  this  from  their  own  corporations  would  be 
Irutum  fulmerij  because  they  possess  no  such  right  under  the 
Constitution  of  the  United  States.  A  foreign  citizen,  whether 
natural  or  corpomte,  in  this  respect  possesses  a  right  not  per- 
taining to  one  of  her  own  citizens.  There  must  necessarily  be 
a  difference  between  the  status  of  the  two  in  this  respect." 

The  only  difference  between  Insurance  Co.  v.  Morse  and  the 
present  case  is,  that  in  the  former  the  New  York  corporation 
expressly  agreed,  in  writing,  that  it  would  not  exercise  its  con- 
stitutional privilege  of  removing  suits  against  it  into  the  courts 
of  the  Union  while  the  Pennsylvania  corporation  received  an 
official  certificate  of  its  right  to  transact  business  in  New  York 
with  notice  derived  from  the  act  of  1865,  that  that  State  would 
after  1873 — the  date  of  the  Pennsylvania  statute — claim  from 
it  higher  taxes  than  she  imposed  upon  hke  corporations  from 
the  remaining  States  doing  business  in  her  limite  by  her  con- 
sent. If  the  plaintiff  in  error,  by  merely  maintaining  its  agen- 
cies in  New  York,  is  to  be  held  to  have  imphedly  agreed  to 
submit  to  such  increased  taxation,  is  that  anything  more  than 
an  impUed  agreement  that  it  would  not  assert  a  right  secured 
to  it  by  the  Constitution  of  the  United  States  ?  Can  it  be  that 
a  corporation  is  estopped  to  claim  the  benefit  of  the  constitu- 
tional provision  securing  to  it  the  equal  protection  of  the  laws 
simply  because  it  voluntarily  entered  and  remained  in  a  State 
which  has  enacted  a  statute  denying  such  protection  to  it  and 
to  like  corporations  from  the  same  State?  Is  the  right  to  that 
protection  any  less  valuable  or  fundamental  than  the  right  to 
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[^raoTe  a  suit  into  the  courts  of  the  Union  for  trial?  Will  it 
3e  held  that  an  express  agreement  by  a  corporation  not  to  ex- 
ercise the  latter  right  is  void  and  not  enforceable,  but  that  a 
local  statute  denying  the  equal  protection  of  the  laws  to  a  cor- 
poration will  be  upheld,  simply  because  that  corporation  came 
ivithin  the  jurisdiction  of  the  State  which  assumed  to  make 
juch  denial,  and  received  from  her  oflBcere,  acting  in  conform- 
ty  Avith  her  laws,  a  certificate  of  its  right  to  transact  business 
ihere?  WiU  effect  be  given  in  one  case  to  what  (erroneously, 
[  think)  is  called  an  implied  agreement  to  surrender  a  const  itu- 
:ional  right,  Avhile  an  express  agreement  in  the  other  to  sur- 
render a  constitutional  right  is  held  to  be  invaUd? 

Even  if  it  were  conceded  that  a  State,  Avhich  provides  for 
^he  organization,  under  her  OAvn  laws,  of  corporations  for  the 
transaction  of  every  kind  of  business,  could  arbitrarily  exclude 
:rom  her  limits  similar  corporations  from  the  remaining  States, 
md  declare  all  contracts  made  Avithin  her  jurisdiction  Avith 
corporations  from  other  States,  to  be  A'oid — concessions  to  be 
nade  only  for  the  purposes  of  this  case — it  would  not  follow 
:hat  she  could  subject  corporations  of  other  States,  doing  busi- 
less  within  her  Mmits  under  a  Ucense  from  the  proper  depart- 
nent,  to  higher  taxes  than  she  imposes  upon  other  corporations 
)f  the  same  class  from  the  remaining  States.  The  plaintiff  in 
error  haAing  been  in  1881  laAvfully  within  Ncav  York,  by  its 
igents,  cannot  be  denied  there  the  equal  protection  of  the  laws 
because  the  State  Avhich  created  it  may  have  adopted  a  sj^stem 
)f  taxation  different  from  that  devised  by  New  York.  The 
5ase,  in  its  legal  aspects,  is  pixecisely  the  same  as  if  Pennsyl- 
vania had  never  passed  the  statute  of  1873,  but  New  York  had, 
n  that  year,  imposed  upon  fire  insurance  companies  from 
Pennsylvania  higher  taxes  tl)an  she  imposed  upon  similar 
corporations  from  other  States. 

It  would  seem  to  be  the  result  of  the  decision  in  this  case, 
hat  New  York  may  prescribe  such  A'arjing  rates  of  taxation 
ipon  insurance  corporations  of  the  remaining  thirty-scA'en 
5tates,  Avithin  her  jurisdiction,  as  she  chooses  —  the  rate  for 
corporations  from  each  State  differing  from  the  rate  estab- 
ishcd  for  corporations  of  the  same  class  from  all  other  States, 
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and  the  rate  in  respect  to  corporations  of  other  States  being 
higher  than  she  imposes  upon  her  own  corporations  of  the 
same  class.  Such  legislation  would  be  a  species  of  commercial 
warfare  by  one  State  against  the  others,  and  would  be  hostile 
to  the  whole  spirit  of  the  Constitution,  particularly  the  Four- 
teenth Amendment,  securing  to  all  persons  within  the  jurisdic- 
tion of  the  respective  States  the  equal  protection  of  the  laws. 

For  the  reasons  which  have  been  stated,  I  feel  obliged  to 
withhold  my  assent  to  the  opinion  and  judgment  of  the  court.  * 


HOME  INSUEANOE  COMPANY  v.  NEW  YOEK. 

ERROR  TO   THE   SUPREME   COURT   OF   THE   STATE   OF   NEW   YORK. 

Argued  October  25,  26, 1886.  ~  Decided  November  15, 1886. 

The  State  of  New  York  by  statute  Imposed  a  tax  upon  the  "corporate 
franchise  or  business  "  of  corporations  within  the  State,  of  one  quarter 
iniU  upon  the  capital  stock  for  each  one  per  cent,  of  dividend  of  six 
per  cent,  or  over.  The  Home  Insurance  Company  claimed  exemption 
fVom  this  tax  upon  so  much  of  its  capital  as  was  invested  in  bonds  of 
the  United  States  which,  by  the  acts  of  Congress  unt^er  which  they  were 
issued,  were  exempt  from  State  taxation.  In  a  proceeding  to  enforce 
the  collection  of  the  tax,  the  Supreme  Court  of  New  York  gave  judg- 
ment for  its  recovery,  which  Judgment  was  affirmed  by  the  Court  of 
Appeals  of  that  State.  This  court  affirms  the  judgment  by  a  divided 
court. 

This  was  a  proceeding  commenced  in  the  Supreme  Court  of 
New  York  to  recover  a  tax  imposed  upon  the  plaintiff  in  error 
under  the  provisions  of  the  Act  of  the  Legislature  of  that  State 
of  June  1,  1880,  Laws  of  1880,  c.  542,  as  amended  by  the 
Act  of  May  26,  1881,  Laws  of  1881,  c.  361.  The  foUowing 
are  the  material  provisions  of  the  Act  of  1881  relating  to  the 
controversy. 

"  Section  1.  Chapter  five  hundred  and  forty-two  of  the  laws 
of  eighteen  hundred  and  eighty,  entitled  'An  act  to  provide 
for  raising  taxes  for  the  use  of  the  State  upon  certain  corpo- 
voL.  cxnc— 9 
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rations,    joint-stock  companies  and  associations,'    is  kereby 
amended  so  as  to  read  as  follows: 

'  §  1.  Hereafter,  it  shall  be  the  duty  of  the  president  or 
treasurer  of  every  association,  corporation  or  joint-stock  com- 
pany Uable  to  be  taxed  on  its  corporate  franchise  or  business^ 
as  provided  in  section  three  of  this  act,  to  make  report  in  writ- 
ing to  the  comptroller,  annually,  on  or  before  the  fifteenth 
day  of  November,  stating  specifically  the  amount  of  capital 
paid  in,  the  date,  amount  and  rate  per  centum  of  each  and 
every  dividend  declared  by  their  respective  corporations,  joint- 
stock  companies  or  associations,  during  the  year  ending  with 
the  first  day  of  said  month.  In  all  cases  where  any  such  cor- 
poration, joint-stock  company  or  association  shall  fail  to  make 
or  declare  any  dividend  upon  either  its  common  or  preferred 
stock  during  the  year  ending  as  aforesaid,  or  in  case  the  divi- 
dend or  dividends  made  or  declared  upon  either  its  common  or 
preferred  stock  during  the  year  ending  as  aforesaid,  shall 
amount  to  less  than  six  per  centum  upon  the  par  value  of  the 
said  common  or  preferred  stock,  the  treasurer  and  secretary 
thereof,  after  being  duly  sworn  or  affirmed  to  do  and  perform 
the  same  with  fidehty,  according  to  the  best  of  their  knowl- 
edge and  beUef,  shall,  between  the  first  and  fifteenth  days  of 
November,  in  each  year,  in  which  no  dividend  has  been  made 
or  declared  as  aforesaid,  or  in  which  the  dividend  or  dividends 
made  or  declared  upon  either  its  common  or  preferred  stock 
amounted  to  less  than  six  per  centum  upon  the  par  value  of 
said  common  or  preferred  stock,  estimate  and  appraise  the 
capital  stock  of  such  company  upon  which  no  dividend  has 
been  made  or  declared,  or  upon  the  par  value  of  which  the 
dividend  or  dividends  made  or  declared  amounted  to  less  than 
six  per  centum,  at  its  actual  value  in  cash,  not  less,  however, 
than  the  average  price  which  said  stock  sold  for  during  said 
year;  and  when  the  same  shall  have  been  so  truly  estimated 
and  appraised,  they  shall  forthwith  forward  to  the  comptroller 
a  certificate  thereof,  accompanied  by  a  copy  of  their  said  oath 

'  In  the  Act  of  1880  the  woi-ds  "  corporate  franchise  or  business  "  read 
«  capital  stock." 
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or  affirmation,  by  them  signed,  and  attested  by  the  magistrate 
or  other  person  quaUiied  to  administer  the  same;  provided, 
that  if  the  comptroller  is  not  satisfied  with  ,the  valuation  so 
made  and  returned,  he  is  hereby  authorized  and  empowered 
to  make  a  valuation  thereof  and  to  settle  an  account  upon  the 
valuation  so  made  by  him  for  the  taxes,  penalties  and  interest 
due  the  State  thereon;  and  any  association,  corporation  or 
joint-stock  company  dissatisfied  with  the  account  so  settled, 
may  within  ten  days  appeal  therefrom  to  a  hoard  consisting  of 
the  secretary  of  state^  attorney-general  and  state  treasurer^ 
which  board,  on  such  appeal,  shall  affirm  or  correct  the  ac- 
count so  settled  by  the  comptroller,  and  the  decision  of  said 
board  shall  be  final ;  but  such  appeal  shall  not  stay  proceed- 
ings unless  the  full  amount  of  the  taxes,  penalties  and  interest 
as  due  on  said  account,  as  settled  by  the  comptroller,  be  depos- 
ited with  the  state  treasurer.' 

'§  3.  Every  corporation,  joint-stock  company  or  association 
whatever,  now  or  hereafter  incorporated  or  organized  under 
any  law  of  this  State,  .  .  .  shall  be  subject  to  and  pay  a 
tax,  as  a  tax  ujpon  its  corporate  fra/nchise  or  business^  into  the 
treasury  of  this  State,  annually,  to  be  computed  as  foUows : 
If  the  dividend  or  dividends  made  or  declared  by  such  corpo- 
ration, joint-stock  company  or  association  during  any  year 
ending  with  the  first  day  of  November  amount  to  six  or  more 
than  six  per  centum  upon  the  par  value  of  its  capital  stock, 
then  the  tax  to  be  at  the  rate  of  one-quarter  mill  upon  the 
capital  stock  for  each  one  per  centum  of  dividend  so  made  or 
declared;  or  if  no  dividend  be  made  or  declared,  or  if  the 
dividends  made  or  declared  do  not  amount  to  six  per  centum 
upon  the  par  value  of  said  capital  stock,  then  the  tax  to  be  at 
the  rate  of  one  and  one-half  mills  upon  each  doUar  of  a  valua- 
tion of  the  said  capital  stock  made  in  accordance  with  the  pro- 
vision of  the  first  section  of  this  act,  and  in  case  any  such 
corporation,  joint-stock  company  or  association  shall  have 

*  In  the  Act  of  1880  the  words  from  "  a  board,"  to  "  treasurer  "  read  "  the 
board  of  equaH^ation/* 

*  The  words  "  as  a  tax  upon  its  corporate  franchise  or  business  "  are  not 
In  the  Act  of  1880. 
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more  than  one  kind  of  capital  stock,  as  for  instance  common 
and  preferred  stock,  and  upon  one  of  said  stocks  a  dividend  or 
dividends  amounting  to  six  or  more  than  six  per  centum  upon 
the  par  value  thereof,  has  been  made  or  declared,  and  upon 
the  other  no  dividend  has  been  made  or  declared,  or  the  divi- 
dend or  dividends  made  or  declared  thereon  amount  to  less 
than  six  per  centum  upon  the  par  value  thereof,  then  the  tax 
shall  be  at  the  rate  of  one  quarter-mill  for  each  one  per  centum 
of  dividend  made  or  declared  upon  the  capital  stock,  upon  the 
par  value  of  which  the  dividend  or  dividends  made  or  declared 
amount  to  six  or  more  than  six  per  centum,  and  in  addition 
thereto  tax  shall  be  charged  at  the  rate  of  one  and  one  half 
mills  upon  each  dollar  of  a  valuation,  made  also  in  accordance 
with  the  provisions  of  this  act,  of  the  capital  stock  upon  which 
no  dividend  was  made  or  declared,  or  upon  the  par  value  of 
which  the  dividend  or  dividends  made  or  declared  did  not 
amount  to  six  per  centum.' " 

An  "Agreed  Case"  was  made  pursuant  to  the  Code  of  New 
York,  presenting  State  questions  for  determination,  and  also 
a  Federal  question.  The  parts  of  the  Case  which  relate  to  the 
latter  question  are  as  follows  : 

"  I.  The  Home  Insurance  Company  is,  and  for  more  than  a 
year  prior  to  November  1,  1881,  had  been,  a  domestic  fire 
insurance  company. 

"  II.  The  capital  stock  of  the  Home  Insurance  Company  at 
aU  times  during  the  year  ending  November  1,  1881,  was 
$3,000,000,  divided  into  thirty  thousand  shares  of  the  par 
value  of  one  hundred  dollars  each,  all  full  paid. 

"  III.  In  the  month  of  January  and  also  in  the  month  of 
July,  1881,  a  dividend  of  $150,000  was  declared  by  the  said 
company.  These  were  the  only  dividends  declared  or  made  dur- 
ing the  year  ending  November  1,  1881,  and  amounted  to  ten 
per  centum  upon  the  par  value  of  the  capital  stock  thereof. 

"  IV.  During  the  year  1881  the  said  company  had  part  of  its 
capital  invested  in  bonds  of  the  United  States,  being  obliga- 
tions of  the  United  States,  which,  by  the  acts  of  Congress  under 
which  they  are  issued,  are  exempt  from  State  taxation,  \az. ;  on 
January  1,  1881,  and  when  the  dividend  was  declared  in  that 
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month  it  held  such  bonds  of  the  par  value  of  $3,300,000 ;  on 
the  first  day  of  July,  1881,  and  when  the  dividend  was  de- 
clared in  that  month,  and  on  November  1,  1881,  and  when  the 
report  hereinafter  mentioned  was  made,  it  held  such  bonds  of 
the  par  value  of  $1,940,000. 

"  V.  On  or  before  November  15,  1881,  the  report  described 
in  §  1  of  c.  542  of  the  laws  of  1880,  as  amended  by  c.  361 
of  the  laws  of  1881,  was  duly  made  to  the  then  comptroller  of 
the  State  of  New  York,  on  behalf  of  the  said  company. 

"VI.  Within  fifteen  days  after  January  1,  1882,  the  Home 
Insurance  CJompany  tendered  to  the  then  comptroller  of  the 
State  of  New  York  a  tax  at  the  rate  of  one  and  one  quarter 
mills  per  cent,  upon  the  sum  of  $1,060,000.  The  said  tender 
was  rejected  by  the  said  comptroller.  ...  The  said  company 
has  ever  since  been  and  now  is  ready  and  wilhng  to  pay  the 
amount  so  tendered  to  the  said  comptroller  if  it  shall  be  ad- 
judged that  said  Acts  of  1880  and  1881  are  vaUd  in  respect  of 
the  tax  herein  controverted. 

The  Home  Insurance  Company  claims :  .  .  .  (2.)  That  so 
much  of  the  laws  of  New  York  as  may  require  a  tax  to  be  paid 
upon  the  capital  stock  of  the  said  company,  without  deducting 
from  the  amount  so  to  be  paid  a  sum  bearing  the  same  ratio 
thereto  as  the  amount  of  the  paid-in  capital  stock  of  the  said 
company,  invested  in  bonds  of  the  United  States,  bears  to  the 
total  amount  of  the  paid-in  capital  stock  of  the  said  company, 
is  unconstitutional  and  void." 

The  Supreme  Court  of  New  York  at  General  Term  adjudged 
that  the  company  was  liable  to  pay  the  tax.  This  judgment 
was  affirmed  by  the  Court  of  Appeals,  92  N.  Y.  328.  The 
case  was  remanded  to  the  Supreme  Court  and  final  judgment 
entered  there  in  accordance  with  the  decision  and  mandate  of 
the  Court  of  .Appeals.  This  writ  of  error  was  sued  out  to 
review  that  final  judgment. 

Mr,  Benjamin  IT,  Bristow  for  plaintiff  in  error.  Mr.  David 
Willeox  was  with  him  on  the  brief. 

No  tax  can  be  imposed  upon  that  part  of  defendant's  capital 
invested  in  United  States  bonds.    A  State  cannot  burden  the 
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operations  of  the  national  government  by  taxing  its  bonds 
witliout  its  consent.  McCuUoch  v.  Marylandy  4  Wheat.  316, 
436 ;  Weston  v.  Charleston^  2  Pet.  449 ;  Banks  v.  MayoVy 
7  Wall.  16 ;  People  v.  CommvmotievSy  90  N".  T.  63.  A  tax 
upon  the  capital  of  a  corporation  is  a  tax  upon  the  property  in 
Avhich  the  capital  is  invested.  No  part  of  the  capital  invested 
in  United  States  bonds,  therefore,  is  taxabla  This  is  fully 
established  in  tliis  court  Bank  of  Comrrierce  v.  New  York% 
2  Black,  620;  Bank  Tax  Case^  2  Wall.  200.  If,  then,  this  be 
a  tax  upon  capital,  it  is  without  application  to  the  part  of  the 
capital  stock  of  plaintiff  in  error  invested  in  United  States 
bonds. 

Whether  or  not  this  is  a  tax  upon  capital  is  to  be  deter- 
mined, not  by  the  form  of  the  statute,  but  by  its  effect. 
When  the  statute  was  first  enacted  the  legislature  merely 
imix)sed  the  tax.  The  following*  year  it  inserted  the  defini- 
tion thereof  "  as  a  tax  upon  corporate  franchise  or  business." 
But  if  the  tax  is,  in  its  nature  and  effect,  a  tax  upon  capital,  it 
is  none  the  less  so  because  of  this  amendment  declaring  it  to 
be  a  tax  upon  franchise  or  business.  The  question  is  whether 
or  not  the  tax  is  such  as  the  legislature  can  impose.  This 
obviously  must  be  decided  by  the  courts  irrespective  of  any 
declaration  as  to  the  character  of  the  tax  by  the  legislature 
itself. 

In  Brown  v.  Marylandy  12  Wheat.  419,  a  State  statute 
required  all  importers  of  foreign  goods  to  take  out  a  Ucense 
and  pay  a  fee.  The  court  held  that  this  was  a  regulation  of 
commerce.  The  same  in  substance  was  ruled  in  Ward  v. 
Marylandy  12  Wall.  418;  WeliA>n  v.  Missouriy  91  U.  S.  275; 
Wehher  v.  Virginiay  103  U.  S.  344;  and  WaUlnq  v.  Michigan y 
116  U.  S.  446. 

In  Smith  V.  Turner  {Passenger  Cases),  7  IIow.  283,  a  State 
statute  provided  that  the  health  officer  of  the  port  of  New 
York  should  collect  from  the  masters  of  vessels  a  certain  sum 
for  each  passenger.  The  moneys  were  to  be  used  in  support- 
ing the  Marine  Hospital.  Yet  this  was  held  to  be  a  regula- 
tion of  commerce. 

In  Hetiderson  v.  Mayor  of  JS^eio  Yorky  92  U.  S.  259,  a  State 
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statute  provided  that  the  owners  of  steamers  bringing  passen- 
gers from  foreign  ports  should  give  a  bond  for  each  passenger 
against  his  becoming  a  public  charge,  or,  at  their  option,  make 
a  cash  payment.  It  was  claimed  that,  as  the  object  of  the 
provision  was  not  taxation  but  protection  against  pauperism, 
it  was  valid  as  within  the  police  power.  But  the  court  held 
otherwise.  And  to  the  same  effect  are  Chy  Lxmg  v.  Freeman, 
92  U.  S.  275 ;  Inman  Steamship  Co.  v.  Tinker,  94  U.  S.  238 ; 
Cook  V.  Pennsylvania,  97  U.  S.  566 ;  and  Transportation  Co. 
V.  Parkershurg,  107  XJ.  S.  691. 

In  the  Matter  of  Jacobs,  98  N.  Y.  98,  a  statute  provided 
that  the  manufacture  of  tobacco  in  any  form  on  any  floor  in  a 
tenement  house  was  prohibited,  if  any  part  of  such  floor  was 
occupied  by  any  persons  as  a  residence,  and  violation  thereof 
was  declared  a  misdemeanor.  The  act  was  entitled,  "  An  act 
to  improve  the  public  health  by  prohibiting  the  manufacture 
of  tobacco  in  any  form  in  tenement  houses  in  certain  cases." 
It  was  contended  that  this  violated  the  constitutional  provi- 
sion that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law.  In  answer  to  this  it  was  claimed  that  the 
law  was  an  exercise  of  the  police  power.  The  court  held  that 
the  declaration  contained  in  the  statute  was  not  conclusive 
upon  the  subject. 

See  to  the  same  effect  Almy  v.  Calif omia,  24  How.  169 ; 
Bank  Tax  Case,  2  Wall.  200 ;  Cummings  v.  Missouri,  4  Wall. 
277,  325 ;  CrandaU  v.  Nevada,  6  Wall.  35 ;  State  Freight  Tax, 
15  WaU.  232 ;  Railroad  Co.  v.  Husen,  95  U.  S.  465 ;  Telegraph 
Co.  V.  Texas,  105  U.  S.  460 ;  Moran  v.  Kew  Oriea7is,  112  U.  S. 
69;  Kentucky  Railroad  Tax  Cases,  115  U.  S.  321,  337;  PvU- 
man  Southern  Car  Co.  v.  Nolan,  22  Fed.  Kep.  276,  281 ;  Peo- 
ple V.  AUen,  42  N.  T.  404,  413 ;  Matter  of  DeansviMe  Cemetery 
Association,  QQ  N.  Y.  569.  Clearly,  therefore,  the  declaration 
by  the  legislature  that  this  is  a  tax  on  franchise  or  business  is 
not  controlling. 

The  statute  has  not  the  eflfect  of  imposing  a  tax  upon  fran- 
chise or  business.  The  modes  in  which  the  franchises  of  a 
corporation  may  be  taxed  are  clearly  defined.  It  may  be 
done  by  imposing  a  fixed  sum,  or  "  a  graduated  contriljution 
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proportioned  either  to  the  value  of  the  privileges  granted,  or 
to  the  extent  of  their  exercise,  or  to  the  results  of  such  exer- 
cise." State  Tax  on  Railway  Gross  Receipts^  15  WalL  284 ; 
Delaware  Railroad  Tax^  18  Wall.  206,  231.  These  provisions 
of  the  act  do  not  impose  a  fixed  sum.  Nor  do  they  impose  a 
contribution  proportioned  to  the  extent  of  the  exercise  of  the 
franchise  —  to  the  amount  of  business  done.  That  species  of 
tax  is  imposed  by  §  5  of  the  same  act.  But  these  provisions 
do  not  refer  to  the  amount  of  the  business  in  any  way.  Is 
this,  then,  "a  contribution  proportioned  to  the  value  or  r^ults 
of  the  privileges  granted  "  ? 

The  franchise  is  '*  the  right  to  use  the  tangible  property  in 
a  special  manner  for  the  purposes  of  gain."  State  Railroad 
Tax  Cases^  92  U.  S.  575.  It  is  itself  a  part  of  the  property  of 
the  corporation  but  quite  distinct  and  separate  from  its  tangi- 
ble property.  Gordon  v.  Appeal  Tax  Courts  3  How.  133, 150 ; 
Wilmington  Railroad  v.  Reid^  13  Wall.  264,  265.  It  is  a 
thing  "  capable  of  appraisal  and  ascertainable  by  evidence,  and 
is  frequently  made  the  subject  of  taxation  by  the  sovereign 
power.  It  is  a  right  separate  and  distinct  from  the  capital 
and  moneyed  assets  of  a  corporation,  and  as  to  the  value  of 
which  they  furnish  no  evidence."  Conaughty  v.  Saratoga  Banlc^ 
92  N.  Y.  401.  See  to  the  same  effect  Veazie  Bank  v.  Fenno^ 
8  Wall.  533,  541,  547 ;  Monroe  Savings  Banh  v.  Rochest^r^  37 
N.  Y.  365,  367 ;  Porter  v.  Rockford  &o.  Railroad  Co.,  76  111. 
561,  578.  Its  value  is  readily  ascertained.  It  is  determined 
by  subtracting  from  the  total  actual  value  of  the  capital  stock 
the  total  value  of  all  items  of  property  other  than  franchise. 
The  remainder  is,  of  course,  the  value  of  the  franchise.  This 
method  has  the  approval  of  this  court.  State  Railroad  Taw 
Cases,  92  U.  S.  575,  602-607.  It  is  approved  elsewhere  as 
well.  Spring  Valley  Works  v.  SchotUer,  62  CaL  69, 117  ;  Burke 
V.  Badlam,  57  Cal.  594;  San  JosS  Company  v.  January,  57 
CaL  614.  Here  neither  the  value  of  this  part  of  the  property 
of  the  corporation  nor  the  results  of  its  use  are  in  any  way 
ascertained. 

It  is  claimed  that  this  is  a  tax  upon  the  franchise  or  its 
results^  upon  the  ground  that  the  tax  is  measured  by  the  profits 
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resulting  from  the  use  of  the  franchise  —  by  the  capacity  of 
the  company  to  declare  dividends.  This  is  clearly  erroneous. 
The  tax  is  a  percentage  upon  that  part  of  defendant's  income 
which  it  has  distributed  in  dividends  —  its  net  income  or 
profits — without  discrimination  as  to  the  source  thereof. 
This,  of  course,  is  a  tax  upon  the  property  from  which  the 
income  arises.  Baiik  of  Kentucky  v.  Commonwealth^  9  Bush, 
46;  Opinions  of  Justices^  53  N.  H.  634;  People  v.  Commit- 
mners  of  Taxes,  90  K  Y.  63 ;  Weston  v.  Charleston,  2  Pet. 
449,  472,  475,  478.  But  the  franchise  is  only  one  part  of  de- 
fendant's property.  It  is  only  in  part  the  source  of  the  divi- 
dends  or  net  profits.  They  are  the  product  of  all  the  property. 
Indeed,  from  the  franchise  without  the  other  property  no  divi- 
dends or  profits  could  possibly  be  made.  This  tax  upon  the 
entire  amount  of  such  dividends  or  profits  is,  therefore,  a  tax 
upon  the  value  or  result  of  the  franchise  only  to  the  same  ex- 
tent and  in  the  same  manner  that  it  is  a  tax  upon  the  value  or 
result  of  every  other  item  of  defendant's  property  including  its 
United  States  bonds.  And,  as  it  includes  property  not  taxa- 
ble, it  cannot  be  sustained  as  a  tax  on  the  franchise.  Santa 
Clara  County  v.  Southern  Pacific  Railroad,  118  XJ.  S.  394. 

But  the  State  claims  that  this  court  is  already  committed  to 
the  view  that  this  is  a  tax  upon  franchise.  And  the  court 
below  placed  its  decision  chiefly  upon  this  ground.  The  cases 
relied  upon  are :  Society  for  Savings  v.  Coite,  6  "Wall.  594 ; 
Provident  Institution  v.  Jfassachiisetts,  6  Wall.  611 ;  and 
Hamilton  Co.  v.  Massachxtsetts,  6  Wall.  632. 

These  cases  were  decided  upon  two  grounds.  (1)  It  was 
held  that  a  tax  consisting  of  a  percentage  upon  the  deposits 
made  with  a  savings  bank,  is  a  tax  upon  its  franchise  or 
busmess,  and  not  a  tax  upon  the  property  in  which  such 
deposits  may  be  invested  after  they  are  received.  (2)  It  was 
held,  further,  that  the  decision  of  the  State  court,  although 
criticised  in  one  of  the  cases  as  "founded  in  unsubstantial 
distinctions,"  was  binding  upon  this  court.  Whatever  may 
be  thought  of  the  soundness  of  this,  (see  Ixmis^Ule  and 
ymh-ille  Pailroad  v.  Palmes,  109  U.  S.  244,)  it  has  no 
present  application;  for  it  is  not  sought  to  sustain  the  pres- 
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ent  tax  by  any  decision  of  the  courts  of  the  State  construing 
the  statute  by  which  it  is  imposed. 

The  former  ground,  it  has  been  claimed,  controls  the 
present  case.  Clearly  this  cannot  be  so.  The  question  now 
involved  is  entirely  different.  There  the  tax  was  a  percen- 
tage upon  the  deposits,  "simply  the  sums  received,  wholly 
irrespective  of  the  disposition  made  of  the  same."  6  Wall. 
027.  The  liability  arose  by  reason  of  the  receipt  of  the  de- 
posit. It  was  quite  immaterial  what  became  of  the  money 
after  it  was  received.  That  and  that  alone  was  selected  by 
the  legislature  for  taxation  at  a  percentage  of  the  amount 
received.  The  statute  contemplated  or  related  to  nothing 
occurring  thereafter.  These  were  the  considerations  which 
led  the  court  to  hold  that  the  tax  was  laid  uix)n  the  fran- 
chise or  business  of  receiving  money  on  deposit  —  upon  "the 
extent  to  wliich  they,  (the  banks,)  had  exercised  the  priv- 
ileges granted  by  their  charters."    6  WalL  632. 

In  the  present  case  the  tax  is  not  measured  by  the 
moneys  received  by  defendant  —  by  the  volume  of  its 
business,  the  extent  to  which  it  has  exercised  its  franchise; 
but  it  is  a  percentage  compounded  of  two  factors,  the  capital 
and  the  dividends.  That  is  to  say,  it  is  measured  by  defend- 
ant's permanent  investment  in  the  business  and  the  net  profits 
realized  from  its  entire  property.  Until  profits  are  acquired 
there  can  be  no  tax.  The  tax  is  measured  solely  by  their 
amount.  Clearly,  the  ultimate  burden  rests  upon  the  prop- 
erty of  defendant  invested  in  part  in  United  States  securities. 
That,  therefore,  is  the  subject  of  the  tax.  State  Freight  Tax 
Case,  15  Wall.  232. 

The  decision  that  even  a  tax  consisting  of  a  percentage 
upon  all  sums  received  by  a  savings  bank  was  a  tax  upon 
franchise,  was  arrived  at  by  a  majority  of  the  court,  and  in 
the  face  of  emphatic  dissent  by  three  of  the  judges.  That 
decision,  therefore,  should  not  be  regarded  as  expressing  the 
views  of  the  court,  save  in  cases  identical  in  their  facts. 
Much  less  can  it  be  regarded  as  committing  the  court  to  the 
view  that  a  tax  upon  the  defendant  which  is  a  percentage 
upon  its  capital  and  surplus  earnings  distributed  as  dividends, 
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is  a  tax  upon  corporate  franchise.  On  the  contrary,  the 
court  repeated  in  those  cases  the  rule  laid  down  in  the  Bank 
Tax  Case  that  "  a  tax  levied  under  a  law  of  the  state  "  enact- 
ing that  corporations  shall  "  be  liable  to  taxation  on  a  valu- 
ation equal  to  the  amount  of  their  capital  and  their  surplus 
earnings  (is)  a  tax  on  the  property  of  the  corporation."  G 
Wall  629.  These  authorities,  therefore,  are  wholly  without 
present  application.  Neither  upon  principle  nor  authority 
has  the  statute  the  effect  of  imposing  a  tax  upon  franchise  or 


This  is,  in  fact,  a  tax  upon  capital  at  its  actual  value,  and 
therefore  does  not  apply  to  that  part  of  defendant's  capital 
invested  in  United  States  bonds.  It  is  clear  from  an  examina- 
tion of  the  statutes  that  the  place  where  the  capital  is  em- 
ployed— not  the  place  where  the  franchises  are  granted  — 
controls  the  amount  of  the  tax.  ' 

Unless  the  tax  is  on  capital,  the  statute  must  have  most 
incongruous  and  unequal  effects.  For  the  purposes  of  the  tax, 
corporations  are  of  three  classes:  (1)  those  which  have  paid  less 
than  six  per  cent,  dividends;  (2)  those  which  have  paid  six  per 
cent.  ;•  and  (3)  those  which  have  paid  more  than  six  per  cent. 
In  the  case  of  corporations  paying  less  than  six  per  cent,  the 
act  provides  that  there  shall  be  a  tax  upon  the  "actual  value  " 
of  their  capital.  It  is  settled  that  a  tax  in  that  form  is  a  tax 
upon  the  property,  in  which  the  capital  is  invested,  and  that 
corporations  upon  which  it  is  imposed  are  entitled  to  deduct 
their  United  States  bonds  from  the  amount  of  the  assessment. 
Bank  of  Comimrce  v.  New  York^  2  Black,  620 ;  Bank  Tax 
Cas€y  2  Wall.  200.  But  if  the  tax  upon  corporations  paying 
six  per  cent,  or  more  be  a  franchise  tax,  such  corporations  will 
not  be  entitled  to  the  deduction  for  their  United  States  bonds 
to  which  those  paying  less  than  six  per  cent,  are  entitled.  Still 
further,  where  a  coq)oration  has  paid  less  than  six  per  cent, 
upon  its  common  stock  and  that  amount  or  more  upon  its  pre- 
ferred stock,  it  will  be  entitled  to  exemption  as  to  its  common 
stock  for  the  amount  of  its  capital  invested  in  United  States 
bonds,  but  not  as  to  its  preferred  stock,  although  all  its  capital 
may  be  so  invested. 
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If,  on  the  other  hand,  the  tax  be  a  tax  upon  capital,  the 
statute  leads  to  no  such  incongruous  and  unequal  results. 
The  graduated  tax  results  in  a  rule  which  works  uniformly  in 
all  cases.  Each  corporation  is  taxed  as  nearly  as  may  be  on 
the  actual  value  of  its  capital  stock,  both  common  and  pre- 
ferred. 

The  court  below  meets  this  argument  by  saying  that  the  legis- 
lature has  power  to  impose  unequal  taxes.  This  may  be  so. 
But  the  same  court  had  already  laid  down  the  rule  that  in 
matters  of  taxation  "  it  is  a  sacred  duty  to  impose  the  burdens 
equally,  and  to  enforce  the  maxim  of  law  and  ethics  that  equal- 
ity is  equity."  People  v.  Commissioners  of  Taxes^  76  N.  Y.  64, 
Yl.  "EquaUty  of  taxation  is  a  fundamental  principle  of  our 
government  which  no  legislation,  in  the  absence  of  the  most 
explicit  provisions,  will  be  presumed  to  have  intended  to  vio- 
late." People  V.  Supervisors'  of  New  Yorh^  20  Barb.  81,  88, 
aSI  C.  affirmed,  16  K  Y.  424.  That,  doubtless,  is  the  principle 
of  construction  to  be  followed  here.  The  court  will,  if  possi- 
ble, construe  the  statute  so  as  to  impose  its  burden  justly  and 
equally.  Especially  should  this  be  so  when  the  opposite  con- 
struction is  sought  solely  for  the  purpose  of  imposing  a  burden 
upon  property  which  this  court  has  unifonnly  held  to  be  ex- 
empt from  taxation  by  the  States. 

The  statute  itself  admits  of  no  construction  other  than  that 
which  will  produce  this  result.  The  tax  is  a  percentage  upon 
the  capital.  The  amount  of  this  percentage  varies.  But  the 
subject-matter  taxed  remains  the  same.  The  rate  of  tax  in- 
creases or  diminishes  with  the  rate  of  dividend.  There  is  no 
method  of  determining,  with  absolute  exactness,  the  actual 
value  of  the  capital  stock  of  a  corporation  during  any  consid- 
erable period.  But  no  surer  standard  can  be  suggested  than 
its  results  during  that  period  —  the  dividends  which  it  has 
earned.  Os^cego  Starch  Factory  v.  Dolloimy^  21  N.  Y.  449 ; 
Commonwealth  v.  Cleveland  &c.  Railroad^  29  Penn.  St.  370 ; 
Lehigh  Crane  Iron  Co,  v.  Commonwealth^  55  Penn.  St.  448. 
A  tax  varying  in  proportion  to  the  dividends  must  vary  in 
proportion  to  the  actual  value  of  the  capital  stock.  The  pro- 
visions of  this  statute  have  been  judicially  construed  in  accord- 
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ance  with  these  views.  They  were  copied  literally  from  a 
statute  of  Pennsylvania,  Laws  of  1879,  p.  114,  §  4,  and  have 
long  existed  there  in  the  same  substantial  form :  Laws  of  1844, 
p.  498,  §  33 ;  1859,  p.  529 ;  1868,  p.  109,  §  4.  It  is  well  settled 
there  that  they  impose  a  tax  upon  the  property  of  the  corpora- 
tion, ^Yestche^lter  Co.  v.  County  of  Chester^  30  Penn.  St.  232; 
Lackawanna  Co.  v.  Luzerne  County^  42  Penn.  St.  424,  430 ; 
Phoenix  Lron  Co.  t.  Commonwealth^  59  Penn.  St.  104 ;  Comr 
rmnwealth  v.  Pittsburg^  Fort  Wayne  <&c.  Railroad^  74  Penn. 
St.  83 ;  Catawissa  CoU  Appeal^  78  Penn.  St.  59 ;  CoatesviUe 
Ga9  Co.  V.  County  of  Chester,  97  Penn.  St.  476,  481 ;  and  that 
the  dividend  of  profit  earned  by  the  stock  is  but  a  means 
of  ascertaining  its  value.  Lehigh  Co.  v.  Commonwealth.,  55 
Penn.  St.  448,  451 ;  Commonwealth  v.  Standard  Oil  Co.,  101 
Penn.  St.  119.  The  Pennsylvania  statute  was  before  this 
court  in  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  XJ.  S.  196, 
and  was  then  regarded  as  imposing  "  a  tax  upon  the  capital " 
of  corporations  affected.  The  act  comes  precisely  within  the 
rules  laid  down  above  in  Bank  of  Commerce  v.  New  YorTc,  2 
Black,  620,  and  the  Bank  Tax  Case,  2  Wall.  200.  Indeed,  the 
tax  in  the  latter  case  possessed  in  a  much  greater  degree  than 
the  present,  the  character  of  a  tax  upon  franchise.  For  there 
the  tax  was  upon  the  amount  of  the  stock.  Even  if,  by  reason 
of  losses,  the  capital  had  possessed  little  or  no  value,  it  would 
equally  have  been  taxable.  But  here,  as  has  been  shown,  the 
tax  depends  entirely  upon  the  actual  value. 

If,  however,  defendant  be  taxable  upon  the  basis  of  its 
entu^  capital,  including  the  bonds,  the  tax  is  repugnant  to  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States. 

It  is  provided  by  the  Fourteenth  Amendment  that  no  "  State 
shall  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  And  the  defendant 
is  a  person  within  the  meaning  of  this  provision.  County  of 
Santa  Clara  v.  Southern  Pacify)  Liailroad,  118  IT.  S.  394; 
County  of  San  Mateo  v.  Southern  Pacific  Railroad,  13  Fed. 
Rep.  722,  747,  748,  762. 
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Inequality  of  taxation  is  such  a  denial  of  equal  protection. 
This  was  ruled  in  Strauder  v.  West  Virginia^  100  U.  S.  303 ; 
Exchange  Bank  v.  Uii\e8^  3  Ohio  St.  1 ;  People  v.  Weamr^ 
100  U.  S.  539 ;  Bank  Tax  Case,  2  Wall.  200. 

It  is  suggested  that  the  legislature  has  power  to  classify 
corporations  for  purposes  of  taxation.  No  doubt  it  may  divide 
them  into  as  many  classes  as  the  different  pursuits  followed 
by  them  may  require.  Railroad  Tax  Cases,  92  U.  S.  575.  But 
bhere  can  be  no  classification  by  arbitrary  rules  among  those 
engaged  in  the  same  business,  in  the  same  locality.  There  can 
be  no  subdivisions  merely  according  to  wealth  or  prosperity. 
This  does  not  satisfy  the  requirement  of  uniformity.  These 
rules  are  well  established.  See  Gilmo/n  v.  Sheboygan,  2  Black, 
510 ;  Albany  City  Bank  v.  Maker,  9  Fed.  Rep.  884 ;  Cminty 
yf  Santa  Clara  v.  Southern  Pacific  RaUroad,  18  Fed.  Rep. 
385,  396,  409,  439 ;  Dundee  Co,  v.  Stihool  District,  19  Fed. 
Elep.  359;  Olivers,  Washington  Mills,  11  AUen,  268;  Stiuirt 
ST.  Palnier,  74  N.  Y.  183,  189;  State  v.  Readington  Township, 
36  N.  J.  L.  Q^,  70;  Lexington  v.  McQuillan,  9  Dana,  513; 
X  C  35  Am.  Dec.  159 ;  Ilowell  v.  Bristol,  8  Bush,  493,  498; 
Attorney  General  v.  Winnebago  Co.,  11  Wis.  34,  42;  Neic 
Orleans  v.  Ilom^  Ins.  Co,,  23  La.  Ann.  449 ;  In  re  Ah  Fong, 
5  Sawyer,  144,  145;  AK  Kow  v.  Nunan,  5  Sawyer,  552; 
ParrotCs  Case,  6  Sawyer,  349 ;  Lottisville  &  Na^hvill^  Rail- 
road V.  Railroad  Commissioners,  19  Fed.  Rep.  679. 

Upon  principle  the  rule  in  regard  to  uniformity  of  taxation 
ipon  franchises  must  be  the  same  as  in  regard  to  taxes  upon 
my  other  property.  There  can  be  no  more  reason  why  arbi- 
trary distinctions  should  be  made  between  persons  owTiing 
;hat  species  of  property  than  between  the  owners  of  property 
)f  any  other  kind.  And  it  is  so  held.  Covnty  of  San  Mateo 
1,  Southern  Pacific  Railroad,  8  Sawyer,  238 ;  Portland  Bank 
T.  Apthorp,  12  Mass.  252,  258;  Commonwealth  v.  People's 
Savings  Bank,  5  AUen,  428, 431 ;  Oliver  v.  Wa^shington  Mitts, 
[1  Allen,  268 ;  Orleans  Parish  v.  Cochra/n,  20  La.  Ann.  373 ; 
LouisioTia  v.  Merchants'^  Ins.  Co.,  12  La.  Ann.  802 ;  £ast  St. 
Louis  V.  Wehntng,  46  111.  392. 

If,  then,  the  tax  upon  this  defendant  be  a  tax  upcm  fran- 


Digitized  by 


Google 


HOME  INSURANCE  CO.   v.   NEW  YORK.  143 

Argument  for  Defendant  in  Error. 

chise,  the  statute  is  unconstitutionaL    It  denies  to  defendant 
equal  protection  of  the  laws. 

K  this  tax  be  upheld,  the  exemption  from  State  taxation  of 
United  States  bonds  in  the  hands  of  corporations,  is  practically 
gone.  Adopting  the  form  of  this  statute  and  calling  the  tax 
a  tax  upon  franchise  or  business,  any  State  may  impose  a  tax 
to  be  computed  upon  the  capital  at  whatsoever  rate  it  sees  fit. 
For  "it  must  always  be  remembered  that,  if  the  right  to 
impose  a  tax  at  all  exists,  it  is  a  right  which  in  its  nature 
acknowledges  no  limits."  Bank  of  Commerce  v.  New  Yorl\ 
2  Black,  620.  And  such  tax  must  be  paid,  although  all  the 
capital  be  invested  in  United  States  bonds.  Surely  this  court 
will  not  suffer  the  great  principle  of  public  policy  that  the 
States  have  no  power,  by  "  taxation  or  otherwise,  to  retard, 
impede,  burden  or  in  any  manner  control  the  operations  of  the 
national  government  — "  McCuUoeh  v.  Maryland^  4:  Who^i. 
316,  436 ;  Lane  County  v.  Oregon^  7  Wall.  71,  77, — to  be  thus 
lightly  frittered  away. 

Mr.  Dents  O^Brien^  Attorney  General  of  New  York^  for 
defendant  in  error. 

L  The  tax  imposed  upon  the  plaintiff  in  error  was  a  tax 
upon  its  franchises  and  not  upon  its  property  or  capital  stock. 
Prior  to  the  passage  of  the  Acts  of  1880  and  1881,  corpora- 
tions were  assessed  and  taxed  in  New  York  upon  their  capital 
stock.  It  was  the  intention  of  the  legislature  by  these  acts 
to  formulate  a  new  and  distinct  scheme  of  taxation  for  all  the 
corporate,  associate,  or  joint  stock  bodies  included  within  the 
terms  of  its  provisions. 

The  law  of  1881,  on  which  this  question  arises,  recognizes 
the  clear  distinction  which  must  be  made  in  a  legislative 
scheme  of  taxation  where  United  States  securities  are  owned 
by  the  corporation  taxed.  The  law  distinctly  states  that  the 
plaintiff  in  error  shall  pay  a  tax  as  a  tax  upon  its  corporate 
franchise  or  business,  into  the  treasury  of  the  State  annually, 
and  then  provides  the  method  of  computation. 

Franchises  are  special  privileges  conferred  by  government 
apon  individuals;   no  franchise  can  be  held  which  is  not 
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^ived  from  a  law  of  the  State.  Baiik  of  Augusta  v.  Earh^ 
\  Pet.  519,  595. 

The  State  may  impose  taxes  upon  the  corporation  as  an 
itity  existing  under  its  laws,  as  well  as  upon  the  capital 
ock  of  the  corporation,  or  its  separate  corporate  property ; 
id  the  manner  in  which  its  value  shall  be  assessed,  and  the 
te  of  taxation,  however  arbitrary  or  capricious,  are  mere 
atters  of  legislative  discretion.  Tlie  Delaware  Railroad  Tax^ 
\  Wall.  206.  Nothing  can  be  more  certain  in  legal  decision 
iin  that  the  privileges  and  franchises  of  a  private  corporation 
.  .  may  be  taxed  by  a  State  for  the  support  of  the  State 
)vernment.  Authority  to  that  effect  resides  in  the  State 
dependent  of  the  Federal  government.    Society  for  Samngs 

Coite,  6  Wall  594;  State  Railroad  Tax  Cases,  92  XJ.  S. 
'5. 

The  tax  in  question  is  a  franchise  tax  because  it  is  immar 
rial  as  to  the  value  of  the  property  of  the  corporation,  and 
jcause  it  is  immaterial  as  to  the  value  of  its  capital  stock, 
lie  amount  of  the  tax  does  not  dej)end  upon  the  whole  tax  to 
5  raised  in  the  State ;  the  assessment  is  made  on  the  value 
"  the  franchise  conferred,  and  is  measured  by  the  dividend 
lying  power.  The  capital  stock  is  simply  used  as  a  basis  for 
imputation. 

The  plaintiff  in  error  is  a  domestic  corporation ;  it  exists  by 
le  laws  of  the  State  of  New  York ;  its  r^idence  is  therein ; 
lere  is  the  situs  of  its  capital  stock  and  franchises.  It  cannot 
}  seriously  contended  that  the  State  may  not  tax  it  in  some 
rm.  It  has  chosen  this  method,  and  its  action  is  final.  This 
X,  therefore,  being  a  tax  upon  the  franchise  of  the  plaintiff, 

matters  not  how  its  capital  stock  or  property  may  be  in- 
jsted,  whether  in  United  States  securities  or  otherwise.  Peo- 
le  V.    The    Commissioners,   4  Wall.   244 ;    National  Bank 

Commonwealth,  9  Wall.  353 ;  Van  Allen  v.  The  Assessors, 
Wall.  573. 

But  we  are  not  without  the  decision  of  this  court  upon  this 
lestion.  A  savings  bank  invested  part  of  its  deposits  in 
curities  of  the  United  States,  declared  by  Congress  to  be 
:empt  from  taxation  by  State  authority.    The  State  of  Con- 
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necticut  required  savings  societies  to  pay  three  quarters  of  one 
per  cent,  on  the  total  amount  of  deposits  on  a  given  day.  It 
was  held  that  such  tax  was  on  the  franchise  and  not  on  prop- 
erty; that  it  was  vaUd;  that  the  society  was  not  exempt 
from  taxation  to  the  extent  of  the  deposits  so  invested.  So- 
ciety for  Savings  v.  Coite^  6  WalL  594. 

Under  a  simiUar  statute  a  savings  bank  in  Massachusetts, 
which  had  part  of  its  deposits  invested  in  Federal  securities, 
was  held  liable  to  a  tax  on  account  of  such  deposits.  Provi- 
dent Institution  v.  Massachusetts^  6  WaU.,611.  A  statute  of 
Massachusetts  required  corporations  having  a  capital  stock 
to  pay  a  tax  of  a  certain  percentage  upon  the  excess  of  the 
market  value  of  all  such  stock  over  the  value  of  its  real  estate 
and  machinery.  The  Hamilton  County  Manufacturing  Com- 
pany showed  that  the  cash  market  value  of  its  capital  stock 
did  not  exceed  by  more  than  $263,997  the  value  of  its  real 
estate  and  machinery,  provided  that  the  amount  of  securities 
of  the  United  States  was  not  included.  The  State  taxed  the 
whole  amount  of  excess,  including  the  amount  of  Federal 
securities.  It  was  held  that  the  tax  was  upon  the  franchise 
of  the  company  and  was  lawful.  Hamilton  Co.  v.  Massaxihu' 
setts,  6  Wall.  632. 

The  Bank  Tax  Case  of  New  York  expressly  distinguishes 
between  a  property  and  a  franchise  tax.  Bank  Ta^  Case,  2 
Wall.  200. 

II.  The  tax  in  question  being  upon  the  franchises  of  the 
plaintiff  in.  error,  the  first  section  of  the  Foiuteenth  Amend- 
ment to  the  United  States  Constitution  has  no  application. 
There  is  nothing  in  this  case  showing  an  unequal  exaction. 
It  is  true  that  in  one  sense  one  corporation  may  pay  more 
than  another,  but  in  a  comparative  sense  the  exaction  is 
equal  —  in  proportion  to  their  earning  capacity  and  the  value 
of  their  franchises  they  are  taxed.  Even  were  it  not  so,  a 
franchise  tax  is  not  within  the  rule  of  uniformity.  Ducat  v. 
Chicago,  10  WalL  410.  This  contention  is  based  almost 
entirely  upon  a  recent  decision  rendered  in  the  case  of  Count ij 
of  San  Mateo  v.  Southern  Pacific  Railroad,  13  Fed.  Kep.  722. 
The  county  of  San  Mateo  brought  an  action  against  the 
VOL.  cxix—io 
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Southern  Pacific  Railroad  Company  to  recover  State  and 
county  taxes  assessed  upon  the  property  of  the  company 
upon  which  there  was  a  mortgage.  By  the  laws  of  ("aUfor- 
nia  whenever  an  individual  holds  proj^erty  incumbered  with 
a  mortgage,  he  is  assessed  at  its  value,  after  deducting  from  it 
the  amount  of  the  mortgage.  If  a  railroad  company  holds 
property  subject  to  a  mortgage,  it  is  assessed  at  its  full  value, 
without  any  deduction  for  the  mortgage.  The  railroad  com- 
pany refused  to  pay  said  taxes  ujxjn  several  grounds,  one  of 
which  was  that  th^;^  was  a  discrimination  made,  palpable  and 
gross,  between  the  taxation  of  the  property  of  the  individual 
and  that  *  of  the  corporation,  and  that  thereby  the  corpo- 
ration was  denied  the  equal  protection  of  the  laws  guaranteed 
by  the  Fourteenth  Amendment  to  the  Federal  Constitution. 

The  court  held :  (1)  That  private  corporations  are  persons 
within  the  meaning  of  the  first  section  of  the  Fourteenth 
Amendment.  (2)  That  as  such  persons,  they  are  entitled,  so 
far  as  their  property  is  concerned,  to  the  equal  protection  of 
the  laws.  (3)  That  this  equal  protection  forbids  unequal 
exactions  of  any  kind,  and  among  them  that  of  unequal  taxa- 
tion. These  are  the  main  points  affecting  the  case  under  con- 
sideration. 

It  is  respectfully  insisted  that  the  broad  scope  given  to  the 
first  section  of  the  Fourteenth  Amendment,  by  this  decision, 
is  not  sustainable  on  principle  or  reason ;  that  it  was  intended 
simply  and  solely  to  prevent  discrimination  against  the  negroes. 
In  the  Slaughterhouse  Ca^es,  16  WaU.  36,  81,  this- court  says: 
"In  the  light  of  the  history  of  these  amendments,  and  the 
perva<:ling  purpose  of  them  which  we  have  already  discussed, 
it  is  not  difficult  to  give  a  meaning  to  this  clause.  The  exist- 
ence of  laws  in  the  States  where  newly  emancipated  negroes 
resided,  which  discriminated  with  gross  injustice  and  hardships 
against  them  as  a  class,  was  the  evil  to  be  remedied  by  this 
clause,  and  by  it  such  laws  are  forbidden.  .  .  .  TTe  doubt 
very  much  whether  any  action  of  a  State,  not  directed  by  way 
of  discrimination  against  the  negroes  as  a  class,  or  on  account 
of  their  race,  will  ever  be  held  to  come  within  the  purview  of 
this  provision." 


Digitized  by 


Google 


HOME  INSURANCE  CO.   v.  NEW  YORK.  14T 

Argtunent  for  Defendant  in  Error. 

But  conceding,  for  the  sake  of  argument,  that  the  adoption 
of  the  Fourteenth  Amendment  has  restricted  the  States  in  the 
exercise  of  the  taxing  power,  that  decision  in  no  way  aflfects 
the  power  of  the  State  to  classify  the  property  within  its 
jurisdiction  for  the  purpose  of  taxation.  The  statutes  of  New 
York  simply  aggregate  certain  corporations  into  one  class  of 
taxp^'ers,  and  impose  upon  them  a  tax  which  is  uniform  as 
to  the  whole  class.  It  is  suflScient  that  the  tax  imposed  be 
uniform  and  equal  as  to  the  class  upon  which  it  operates. 
StaU  liailroad  Tax  Cases,  92  U.  S.  575,  611! 

A  Sta^te  law  for  the  valuation  of  property  and  the  assess- 
ment of  taxes  thereon,  which  provides  for  the  classiflcation  of 
property,  subject  to  its  provisions,  into  different  classes,  which 
makes  for  one  class  one  set  of  provisions  as  to  modes  and 
methods  of  ascertaining  the  value  and  as  to  right  of  appeal, 
and  different  provisions  for  another  class  as  to  those  subjects, 
but  which  provides  for  the  impartial  application  of  the  same 
means  and  methods  to  all  the  constituents  of  each  class,  so 
that  the  law  Aall  operate  equally  and  uniformly  on  aU  persons 
in  similar  circumstances,  denies  to  no  person  aflfected  by  it 
"equal  protection  of  the  laws,"  within  the  meaning  of  the 
Fourteenth  Amendment  to  the  Constitution.  Kentucky  Rail- 
road Tax  Cases,  115  XJ.  S.  321. 

But  the  San  Mateo  case  is  a  direct  authority  for  the  imposi- 
tion of  the  tax  in  this  case.  There  the  tax  was  one  on  property 
—  here  one  on  thQfrcmchises.  "  Taxation  on  business  in  the 
form  of  licenses  may  vary  according  to  the  calling  or  occupa- 
tion licensed,  and  the  extent  of  business  transacted."  18  Fed. 
Rep.  737.  The  distinction  is  well  pointed  out  by  Mr.  Justice 
Clifford,  in  his  opinion  in  Provident  Institution  v.  Massachu- 
settSj  6  Wall.  611,  631.  "Franchise  taxes  are  levied  directly 
by  an  act  of  the  legislature,  and  the  corporations  are  requireil 
to  pay  the  amount  into  the  State  treasury.  They  differ  from 
proi>erty  taxes,  as  levied  for  state  and  municipal  purposes,  in 
the  basis  prescribed  for  computing  the  amount,  in  the  manner 
of  assessment  and  in  the  mode  of  collection."  The  California 
decision,  therefore,  does  not  apply  to  this  case. 
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Mr.  Chief  Justice  Waite  announced  that  the  judgment  of 
the  Supreme  Court  of  the  State  of  New  York  was 

Affirmed  by  a  Divided  Court. 


SHTPMAN  V.  DISTRICT  OF  COLUMBIA. 
DISTRICT  OF  COLUMBIA  v,  SHIPMAN. 

APPEALS   FROM   THE   COURT   OF   CLAIMS. 

Argued  Noverabor  3, 1886.  —  Decided  November  15, 1886. 

8hipman  did  a  large  amount  of  work  for  the  District  of  Columbia  under  a 
contract,  and  was  paid  for  it  according  to  its  terms.  He  sued  the  Dis- 
trict in  tlie  Court  of  Claims,  in  equity,  alleging  a  mistalce  in  the  contract, 
asking  to  have  it  reformed,  and  claiming  to  recover  a  large  sum.  The 
District  answered  and  filed  large  counterclaims  for  alleged  ov  jrpaymeuts. 
The  Court  of  Claims  refused  to  reform  the  contract,  but  gave  judgment 
for  Shipman  in  the  sum  of  $652.11,  being  the  balance  on  the  adjustment 
of  such  claims  and  counterclaims  as  were  allowed  by  the  court.  See  18 
C.  CI.  291.  Both  parties  appealed.  On  the  facts  found  in  the  record,  this 
court  affirms  the  judgment  of  the  Court  of  Claims. 

Mr.  W.  WUlovghy  for  Shipman. 

Mr.  Solicitor  General  for  the  District  of  Columbia. 

Mk.  Chief  Justice  Waite  deUvered  the  opinion  of  the  court. 

The  judgment  in  this  case  is  affirmed.  No  disputed  que^ 
tions  of  law  are  involved,  and  our  views  of  the  facts  are  so 
well  expressed  in  the  carefully  prepared  opinion  of  the  Court 
of  Claims  found  in  Shijnnan  v.  District  of  Columbia^  18  C. 
CI.  291,  that  we  deem  it  unnecessary  to  do  more  than  to  refer 
to  that  opinion  for  the  reasons  of  our  decision.   See  Appendix. 

Affirmed. 


Digitized  by 


Google 


MINNEAPOLIS,  &c.,  R'Y  v.  COLUMBUS  R'G  MILL.  149 
Statement  of  Facts. 


MINNEAPOLIS   AND    ST.    LOUIS   RAILWAY   v. 
COLUMBUS  ROLLING  MILL 

ERfiOB  TO    THE    CIRCUIT    COURT    OF    THE    ITNITED    STATES    FOB    THE 
SOUTHERN   DISTRICT  OF   OHIO. 

Argued  November  12, 1886.  —  Decided  November  29, 1886. 

A  reply  to  an  offer  of  sale,  purporting  to  accept  it  on  terms  varying  from 
those  offered,  is  a  rejection  of  the  offer  and  leaves  it  no  longer  open. 

On  December  8,  A  offered  to  sell  to  B  2000  to  5000  tons  of  iron  rails  on  cer- 
tain terms  specified,  adding  that  if  the  offer  was  accepted  A  would  expect 
to  be  notified  prior  to  December  20.  On  December  16,  B  replied,  directing 
A  to  enter  an  order  for  1200  tons,  "  as  per  your  favor  of  the  8th."  On 
December  18,  A  declined  to  fulfil  B*s  order.  Eeldy  that  the  negotiation 
between  the  parties  was  closed,  and  that  an  acceptance  by  B  on  Decem- 
ber 19  of  the  original  offer  did  not  bind  A. 

The  submission  of  a  question  of  law  to  the  jury  is  no  ground  of  exception 
if  they  decide  it  aright. 

This  was  an  action  by  a  railroad  corporation  established  at 
Minneapolis  in  the  State  of  Minnesota  against  a  manufacturing 
corporation  established  at  Columbus  in  the  State  of  Ohio. 
The  petition  alleged  that  on  December  19,  1879,  the  parties 
made  a  contract  by  which  the  plaintiff  agreed  to  buy  of  tho 
defendant,  and  the  defendant  sold  to  the  plaintiff,  two  thou- 
sand tons  of  iron  rails  of  the  weight  of  fifty  pounds  per  yard, 
at  the  price  of  fifty  four  dollars  per  ton  gross,  to  be  delivered 
free  on  board  cars  at  the  defendant's  roUing  mill  in  the  month 
of  March,  1880,  and  to  be  paid  for  by  the  plaintiff  in  cash 
when  so  delivered.  The  answer  denied  the  making  of  the 
contract.  It  was  admitted  at  the  trial  that  the  following  let- 
ters and  telegrams  were  sent  at  their  dates,  and  were  received 
in  due  course,  by  the  parties,  through  their  agents : 

December  5,  1879.  Letter  from  plaintiff  to  defendant: 
"  Please  quote  me  prices  for  500  to  3000  tons  50  lb.  steel  rails, 
and  for  2000  to  5000  tons  50  lb.  m)n  rails,  March  1880  delivery." 

December  8,  1879.  Letter  from  defendant  to  plaintiff: 
"  Your  favor  of  the  5th  inst.  at  hand.  We  do  not  make  steel 
rails.     For  iron  rails,  we  will  sell  2000  to  5000  tons  of  50  lb. 
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rails  for  fifty-four  ($54.00)  dollars  per  gross  ton  for  spot  cash, 
F.  O.  B.  cars  at  our  mill,  March  delivery,  subject  as  follows : 
In  case  of  strike  among  our  workmen,  destruction  of  or  serious 
damage  to  our  works  by  fire  or  the  elements,  or  any  causes  of 
delay  beyond  our  control,  we  shall  not  be  held  accountable  in 
damages.  If  our  offer  is  accepted,  shall  expect  to  be  notified 
of  same  prior  to  Dec.  20th,  1879." 

December  10,  1879.  Telegram  from  plaintiff  to  defendant : 
"  Please  enter  our  order  for  twelve  hundred  tons  rails,  March 
delivery,  as  per  your  favor  of  the  eighth.    Please  reply." 

December  16,  1879.  Letter  from  plaintiff  to  defendant: 
"  Yours  of  the  8th  came  duly  to  hand.  I  telegraphed  you 
to-day  to  enter  our  order  for  twelve  hundred  (1200)  tons  50  lb. 
iron  rails  for  next  March  delivery,  at  fifty -four  dollars  ($54.00) 
F.  O.  B.  cars  at  your  miU.  Please  send  contract.  Also  please 
send  me  templet  of  your  50  lb.  rail.  Do  you  make  splices  ? 
If  so,  give  me  prices  for  sphces  for  this  lot  of  iron." 

December  18,  1879.  Telegram  from  defendant  to  plaintiff, 
received  same  day :  "  We  cannot  book  your  order  at  present 
at  that  price." 

December  19,  1879.  Telegram  from  plaintiff  to  defendant: 
"  Please  enter  an  order  for  two  thousand  tons  rails,  as  })er  your 
letter  of  the  sixth.  Please  forward  written  contract.  Reply." 
[The  word  "  sixth  "  was  admitted  to  be  a  mistake  for  "  eighth."] 

December  22,  1879.  Telegram  from  plaintiff  to  defendant : 
"  Did  you  enter  m}'-  order  for  two  thousand  tons  rails,  as  per 
my  telegram  of  December  nineteenth  ?    Answer." 

After  repeated  similar  inquiries  by  the  plaintiff,  the  defend- 
ant, on  January  19, 1880,  denied  the  existence  of  any  contract 
between  the  parties. 

The  jury  returned  a  verdict  for  the  defendant,  under  instruc- 
tions which  need  not  be  particularly  stated ;  and  the  plaintiff 
alleged  exceptions,  and  sued  out  this  writ  of  error. 

Mr  Eppa  Hunton  for  plaintiff  in  error.  Mr,  C.  N.  Olds 
and  Mr,  L,  J,  Critchjield  filed  a  brief  for  same. 

Mr,  Richard  A.  Harrison^  for  defendant  in  error,  submitted 
on  his  brief. 
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Opinion  of  the  Court. 

Mr.  Justice  Gray,  after  making  the  foregoing  statement  of 
the  case,  deUvered  the  opinion  of  the  court. 

The  rules  of  law  which  govern  this  case  are  well  settled. 
As  no  contract  is  complete  without  the  mutual  assent  of  the 
parties,  an  offer  to  sell  imposes  no  obhgation  until  it  is  ac- 
cepted according  to  its  terms.  So  long  as  the  oflfer  has 
been  neither  accepted  nor  rejected,  the  negotiation  remains 
open,  and  imposes  no  obligation  upon,  either  party ;  the  one 
may  decline  to  accept,  or  the  other  may  withdraw  his  oflfer ; 
and  either  rejection  or  withdrawal  leaves  the  matter  as  if  no 
oflfer  had  ever  been  made.  A  proposal  to  accept,  or  an  accept- 
ance, upon  terms  varying  from  those  oflfered,  is  a  rejection  of  the 
oflfer,  and  puts  an  end  to  the  negotiation,  unless  the  party  who 
made  the  original  oflfer  renews  it,  or  assents  to  the  modifica- 
tion suggested.  The  other  party,  having  once  rejected  the 
oflfer,  cannot  afterwards  revive  it  by  tendering  an  acceptance 
of  it.  Eliason  v.  Henshaw^  4  Wheat.  225 ;  Carr  v;  Duval^  14 
Pet.  77;  Naticmal  Bank  v.  Hall,  101  U.  S.  43,  50;  Hyde  v. 
Wrench,  3  Beavan,  334 ;  Fox  v.  Turner,  1  Bradwell,  153.  If 
the  oflfer  does  not  limit  the  time  for  its  acceptance,  it  must  be 
accepted  within  a  reasonable  time.  If  it  does,  it  may,  at  any 
time  within  the  Umit  and  so  long  as  it  remains  open,  be  ac- 
cepted or  rejected  by  the  party  to  whom,  or  be  withdrawn  by 
the  party  by  whom,  it  was  made.  Boston  dt  Maine  Railroad 
v.  BartleU,  3  Gush.  224;  Dickinson  v.  Dodds,  2  Ch.  D.  403. 

The  defendant,  by  the  letter  of  December  8,  oflfered  to  sell 
to  the  plaintiflf  two  thousand  to  five  thousand  tons  of  iron  rails 
on  certain  terms  specified,  and  added  that  if  the  oflfer  was  ac- 
cepted the  defendant  would  expect  to  be  notified  prior  to  De- 
cember 20.  This  oflfer,  while  it  remained  oi)en,  without  having 
been  rejected  by  the  plaintiflf  or  revoked  by  the  defendant, 
would  authorize  the  plaintiflf  to  take  at  his  election  any  num- 
ber of  tons  not  less  than  two  thousand  nor  more  than  five 
thousand,  on  the  terms  specified.  The  oflfer,  while  unrevoked, 
might  be  accepted  or  rejected  by  the  plaintiflf  at  any  time 
before  December  20.  Instead  of  accepting  the  oflfer  made,  the 
plaintiflf,  on  December  16,  by  telegram  and  letter,  referring  to 
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defendant's  letter  of  December  8,  directed  the  defendant 
3nter  an  order  for  twelve  hundred  tons  on  the  same  terms. 
B  mention,  in  both  telegram  and  letter,  of  the  date  and  the 
ins  of  the  defendant's  original  offer,  shows  that  the  plain- 
's order  was  not  an  independent  proposal,  but  an  answer  to 

defendant's  offer,  a  qualilied  acceptance  of  that  offer,  var}^- 

the  number  of  tons,  and  therefore  in  law  a  rejection  of  the 
ir.  On  December  18,  the  defendant  by  telegram  declined 
fulfil  the  plaintiflTs  order.  The  negotiation  between  the 
ties  was  thus  closed,  and  the  plaintiff  could  not  afterwards 

back  on  the  defendant's  original  offer.  The  plaintiff's 
empt  to  do  so,  by  the  telegram  of  December  19,  was  there- 
e  ineffectual  and  created  no  rights  against  the  defendant. 
5uch  being  the  legal  effect  of  what  passed  in  writing  be- 
?en  the  parties,  it  is  unnecessary  to  consider  whether,  upon 
lir  inteq)retation  of  the  instructions  of  the  court,  the  ques- 
1  whether  the  plaintiflTs  telegram  and  letter  of  December  16 
istituted  a  rejection  of  the  defendant's  oflfer  of  December  8 
s  ruled  in  favor  of  the  defendant  as  matter  of  law,  or  was 
imitted  to  the  jury  as  a  question  of  fact.  The  submission 
I  question  of  law  to  the  jury  is  no  ground  of  exception  if 
y  decide  it  aright.     Pence  v.  Laiigdon^  99  U.  S.  578. 

Judgment  affirmed. 


FKENCII  V.  HALL. 

tOR    TO    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR   THE 
DISTRICT   OF   COLORADO. 

Submitted  November  8, 1886.  —  Decided  November  29, 1886. 

attorney  at  law,  prosecuting  or  defending  in  a  civU  action,  is  a  compe- 
ent  witness  on  belialf  of  his  client  at  the  trial  of  the  action, 
en  it  is  within  the  discretion  of  the  court  whether  to  admit  evidence  in 
ebiittal  wliich  mijrht  have  been  offered  in  chief,  tlie  party  offering  it  is 
ntitled  to  the  exercise  of  the  discretion  at  the  time  of  the  offer. 
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Opinion  of  the  Court. 

This  was  an  action  at  law  to  recover  for  services  claimed  to 
have  been  rendered  by  plaintiff  in  error  to  defendant  in  error. 
Judgment  for  defendant,  to  review  which  this  writ  of  error 
was  sued  out.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Amos  Steck  and  Mr.  M.  B.  Carpenter  for  plaintiff  in 
error. 

Mr,  Edward  O,  Wolcott  for  defendant  in  error. 

Mb.  Justice  Matthews  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  who  was  plaintiff  below,  a  citizen  of 
Massachusetts,  brought  his  action  at  law  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Colorado,  against  the 
defendant  in  error,  to  recover  for  the  value  of  services  alleged 
to  have  been  performed  by  him  for  the  defendant,  as  a  broker, 
in  reference  to  the  sale  of  certain  mining  property  in  which 
the  defendant  was  interested.  There  was  a  general  denial  by 
the  answer  of  the  defendant,  and  the  cause  was  submitted  to 
a  jury  upon  the  issue  joined.  The  record  shows  that  on  the 
first  trial  there  was  a  verdict  in  favor  of  the  plaintiff  for  $5000, 
which,  on  a  motion  for  a  new  trial,  was  set  aside  on  payment 
of  costs.  Thereupon,  at  a  subsequent  term,  the  cause  came  on 
again  for  trial  by  jury,  and  there  was  a  verdict  for  the  de- 
fendant, and  judgment  rendered  thereon,  to  reverse  which  is 
the  object  of  the  present  writ  of  error. 

It  appears  from  the  bill  of  exceptions  taken  on  the  second 
trial  that  the  plaintiff,  to  maintain  the  issue  on  his  part,  gave 
evidence  tending  to  prove  that  the  defendant.  Hall,  promised 
to  pay  him  $5000  for  his  services  in  assisting  the  defendant  to 
make  sale  of  certain  mining  property  in  which  he  was  inter- 
ested. The  defendant,  to  maintain  the  issue  on  his  part,  gave 
evidence  tending  to  prove  that  he  never  promised  to  pay  the 
plaintiff  any  sum  whatever.  The  defendant,  while  on  the 
stand  as  a  witness,  on  cross-examination,  testified  that  he  never 
told  any  one  that  he  promised  to  pay  the  plaintiff  the  sum  of 
$5000,  and  further  testified  that  he  never  told  the  attorney  of 
the  plaintiff,  Mason  B.  Carpenter,  that  he  promised  to  pay  the 
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plaintiflf  the  sum  of  $5000.  The  plaintiff  in  rebuttal  offered  as 
a  witness  the  said  attorney,  Mason  B.  Carpenter,  who  was  the 
sole  attorney  of  plaintiff  in  conducting  the  trial  of  said  cause, 
and  who  offered  to  testify  that  the  defendant,  Hall,  had  told 
him,  the  said  Carpenter,  that  at  a  certain  time  and  place  he, 
the  defendant,  promised  to  pay  the  plaintiff,  French,  the  sum 
of  $5000. 

The  court  refused  to  allow  the  said  Carpenter  to  be  sworn 
as  a  witness  for  the  plaintiff  because  he  was  acting  as  an  attor- 
ney for  the  plaintiff  in  conducting  the  trial  of  the  cause,  to 
which  ruhng  the  counsel  for  the  plaintiff  excepted. 

It  further  appears  from  the  bill  of  exceptions  that  after- 
wards, upon  a  motion  for  a  new  trial,  the  court  said  that  the 
said  Carpenter  was  in  fact  competent  to  testify  as  a  ^vitness 
for  the  plaintiff,  but  that  his  testimony  was  not  offered  at  the 
proper  time ;  that  the  testimony  of  the  witness  Carpenter  was 
receivable  only  in  chief  and  upon  the  plaintiff's  opening,  and 
not  in  rebuttal;  and  that  this  being  the  second  trial  of  the 
cause,  the  plaintiff  was  not  surprised  by  the  testimony  of  the 
defendant.  Hall,  and  it  was  his  duty  to  give  in  chief  and  in  his 
opening  all  evidence  as  to  admissions  by  the  defendant  as  well 
as  other  matters.  For  this  reason  the  motion  for  a  new  trial 
was  denied. 

The  question  for  consideration  is,  whether  the  court  erred  in 
its  ruhng  in  not  permitting  the  examination  of  the  plaintiff's 
attorney  as  a  witness  on  the  plaintiff's  behalf.  It  appears 
from  the  biU  of  exceptions  that  no  objection  was  made  to  the 
examination  of  the  witness  by  the  defendant ;  the  refusal  to 
allow  him  to  be  sworn  seems  to  have  emanated  from  the  court 
sua  spante^  on  the  ground  that  he  was  acting  as  an  attorney 
for  the  plaintiff  in  conducting  the  trial  of  the  cause.  There  is 
nothing  in  the  pohcy  of  the  law,  as  there  is  no  positive  enact- 
ment, which  hinders  the  attorney  of  a  party  prosecuting  or 
defending  in  a  civil  action  from  testifying  at  the  call  of  his 
cUent.  In  some  cases  it  may  be  unseemly,  especially  if  counsel 
is  in  a  position  to  conmient  on  his  own  testimony,  and  the 
practice,  therefore,  may  very  properly  be  discouraged;  but 
there  are  cases,  also,  in  which  it  may  be  quite  important,  if 
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not  necessary,  that  the  testimony  should  be  admitted  to  pne- 
vent  injustice  or  to  redress  wrong.  Such  seems,  also,  to  have 
been  the  more  deUberate  opinion  of  the  Circuit  Court  in  this 
case,  as  it  appears  from  the  bill  of  exceptions  that  the  refusal 
to  grant  a  new  trial  for  the  alleged  error  in  its  ruling  was 
justified,  not  on  the  ground  that  the  witness  was  incompetent, 
but  that  his  testimony  was  not  offered  at  the  proper  time, 
being  receivable  only  in  chief  upon  the  plaintiff's  opening,  and 
not  in  rebuttal. 

This  reason  might  have  applied  if  the  object  of  the  testi- 
mony had  been  merely  to  prove  an  admission  on  the  part  of 
the  defendant,  and  the  offer  had  been  rejected  on  that  ground 
at  the  time,  although  it  would  be  a  strict  application  of  the. 
rule  to  require  the  plaintiff  to  assume  in  advance  that  the  de- 
fendant would  deny  as  a  witness  the  truth  of  the  plaintiff's 
case.  But  aside  from  that,  the  testimony  seems  to  have  been 
competent  in  rebuttal  as  proof  of  a  contradictory  statement 
made  by  the  defendant  at  another  time  and  place,  with  a  view 
to  discrediting  him  as  a  witness.  However  that  may  be,  and 
admitting  that  the  testimony  offered  was  strictly  competent 
only  in  chief,  nevertheless  it  was  a  matter  of  discretion  with 
the  court  at  the  time  of  the  trial  whether  the  testimony  should 
be  admitted  when  offered  after  the  defendant  had  testified. 
The  plaintiff  was  entitled  to  the  exercise  of  that  discretion  on 
the  part  of  the  court  at  that  time,  which  in  the  present  case 
he  was  deprived  of  by  the  ruling  of  the  court  rejecting  the 
offer  of  the  testimony  on  another  and  an  illegal  ground.  We 
are  of  the  opinion  that  the  court  erred  to  the  prejudice  of  the 
plaintiff  in  this  respect.  The  judgment  of  the  Circuit  Court 
is  therefore 

Heversed^  and  the  cavse  remanded^  with  directions  to  grcmt 
anew  trial. 
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HAOTIICK  V.  PATKICK 
BRANCH  V.  PATRICK. 

EBBOB  TO  THE   CIBuulT    COUET    OP    THE    UNITED  STATES    FOB    THE 
NOBTHEBN   DISTBICT   OF   TEXAS. 

Argued  October  28,  29, 1886.  —Decided  November  29, 1886. 

When  the  statutes  of  the  state  in  which  an  action  at  law  in  a  Federal  court 
is  tried  permit  a  third  party  to  Intervene  pro  interesse  8uo,  as  in  equity, 
and  on  the  trial  a  general  verdict  is  rendered  and  a  general  judgment 
entered  against  both  the  intervenor  and  the  losing  party,  the  intervener 
is  not  a  necessary  party  to  the  writ  of  error  to  this  court,  if  his  interest 
is  clearly  separable  aud  distinct. 

Following  the  decisions  of  the  Supreme  Court  of  Texas,  and  also  agreeing 
with  thera,  this  court  holds  that  §  9  of  the  Act  of  the  Legislature  of 
Texas,  of  March  18,  1848,  so  far  as  it  conferred  upon  aliens  a  defeasible 

•  estate  by  inheritance  from  a  citizen,  notwithstaudiug  the  alienage,  is  not 
repealed  by  §  4  of  the  Act  of  February  13,  1854 ;  and  that  immediately 
after  the  passage  of  the  British  Naturalization  Act  of  1870,  defeasible 
titles  of  British  alien  heirs  to  land  in  Texas  became  indefeasible. 

The  grantor  in  a  deed  and  all  the  subscribing  witnesses  being  residents  in  a 
foreign  country,  proof  of  its  execution  by  proof  of  the  handwriting  of 
the  subscribing  witnesses  held  sufficient. 

An  unnoted  erasure  in  a  deed  changing  the  name  of  the  grantee  from  Eliza- 
beth to  Eliza  may  be  explained  by  proof  that  Elizabeth  and  Eliza  are 
identical  and  the  same  person. 

The  general  rule  in  Texas  that  property  purchased  during  the  marriage, 
whether  the  conveyance  be  to  husband  or  wife,  is  prima  facie  community 
property  holds  only  where  the  purchase  is  made  with  community  funds  ; 
and  the  presumption  may  be  rebutted  by  proof  that  the  purchase  was 
intended  for  the  wife. 

When  a  deed  of  land  in  Texas  is  made  to  a  married  woman  for  a  nominal 
consideration,  the  presumption  is  that  it  was  intended  to  vest  the  title  in 
her  as  separate  property. 

The  power  of  attorney  through  which  intervenors  claim  considered. 

A  covenant  of  general  warranty  in  a  deed  of  "  all  the  right,  title,  and  inter- 
est" of  the  grantor  in  the  premises  described  does  not  estop  him  from 
asserting  a  subsequently  acquired  title  thereto. 

This  was  an  action  of  trespass  to  try  the  title  to  real  estate 
in  Texas.  There  was  also  a  motion  to  dismiss  for  want  of 
jurisdiction.     The  case  is  stated  in  the  opinion  of  the  cotirt. 
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Argument  for  Plaintiff  in  Error. 

Mr.  W.  HaUett  Phillips  and  Mr,  L.  W,  Goodrich  for  Han- 
rick,  plaintiff  in  erroFj   cited,  —  on  the  motion  to  dismiss: 
WUlmns  V.  jBankj  11  Wheat.  414 ;  Owin^a  v.  Kincajinon^  7 
Pet.  399;  Master  son  v.  Hemdon^  10  Wall.  416 ;  Ilamptmh  v. 
Rome,  13  Wall  187;  Simpson  v.  Greeley,  20  Wall.  152  — and 
on  the  merits :  Orr  v.  Hodgson,  4  Wheat.  453 ;  McKinney  v. 
^mego,  18  How.  235,  239 ;  Iladden  v.  Collector,  5  Wall.  107, 
111;  United  States  v.  Tynen.,  11  Wall.  88;  Daviess  v.  Fair- 
haim,  3  How.  636 ;  State  v.  Stoll,  17  Wall.  425 ;  Cook  County 
Bmk  V.  United  States,  107  U.  S.  445 ;  Sh^y,  under  Art.  11 ; 
Aubry  &  Ban,  Cours  de  Droit  Civil ;  Proudhon,  c.  9,  §  2,  c. 
11,  §  1 ;  Merlin,  Art.  Stranger,  §  1,  Nos.  7  &  8 ;  Dizranton,  1, 
pp.  159,  160 ;  DaUoz,  Jurisprudence  Generale.    SvUivan  v. 
BumeU,  105  U.  S.  334 ;  Fairfax  v.  Ilunter,  7  Cranch,  603 ; 
Blight  V.  Rochester,  7  Wheat.  535 ;  Gibson  v.  Lyon,  115  U.  S. 
■139;  East  Alabama  Railioay  v.  Doe,  114  U.  S.  340 ;  Harrison 
V.  Boring,  44  Texas,  255 ;  Smith  v.  Sheely,  12  Wall.  358 ; 
Camstock  v.  Smith,  13  Pick.  116;  S.  C  23  Am.  Dec.  670; 
Washington  v.  Ogden,  1  Black,  450;  Milhr  v.  Fletcher,  27 
Gratt.  403 ;  East  Line  Railroad  v.  Garrett,  52  Texas,  133 ; 
Rainey  v.  Chamhuns,  56  Texas,  17 ;  Jones  v.  McMasters,  20 
How.  8 ;  Lett  v.  Kaiser,  61  Texas,  665 ;  Rogan  v.   Williams, 
63  Texas,  123 ;  ^^r*  v.  Navigation  Co.,  49  Texas,  213 ;  Cooke 
V.  Bremond,  27  Texas,  457 ;    Veramfiendi  v.  Hutchins,  48  Texas, 
531 ;  (7/^^  V.  Andrews,  11  Texas,  170  ;  Barclay  v.  Camsron, 
25  Texas,  232;  Hardy  v.  i?^  ^^ti,  5  Texas,  211;  Ostemian 
V.  Baldwin,  6  Wall.  116 ;  Ilauenstein  v.  Lynham,  100  TJ.  S. 
483 ;  Bryan  v.  Sundbury,  5  Texas,  418 ;  /Sto^^  v.  Lnternational 
Railroad,  57  Texas,  539 ;  C'roTi^  v.  Reeder,  21  Mich.  24 ;  JoAik^on 
V.  Fitzsimmons,  10  Wend.  9;  ;S1  (7.  24  Am.  Dec.  198 ;  F^/iaJZ^ 
V.  Beauchamp,  3  Dana,  321;  >&  C'.  28  Am.  Dec.  74. 

Mr.  M.  F.  Morris,  for  Sargent,  plaintiff  in  error,  cited  —  on 
the  motion  to  dismiss :  Cox  v.  United  States,  6  Pet.  172 ;  Ger- 
main  v.  Mason,  12  Wall.  259;  Master  son  v.  Ilemdon,  10 
Wall.  416 ;  Simpson  v.  Greely,  20  Wall.  152 ;  O'Dowd  v.  ^w«- 
«eK,  14  Wall  402 ;  Feihelman  v.  Packard,  108  IT.  S.  14 ;  Hurt 
y.  HoUingsworth,  100  U.  S.  100 ;  Noonan  v.  Lee,  2  Black,  499 ; 
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Bein  v.  Heath,  12  How.  168 ;  Boyle  y.  Zacharie,  6  Pet.  648— 
and  on  the  merits :  Ilanrick  v.  IlanHck,  54  Texas,  101 ;  Ilmr 
rich  V.  Hanrick,  61  Texas,  596 ;  Van  Rensselaer  v.  Kearney^ 
11  How.  297 ;  Harrison  v.  Boring,  44  Texas,  255 ;  Riehurdson 
V.  Traver,  112  U.  S.  ^2ZyHita  v.  Ndt.  Met,  Bank,  111  U.  S. 
722 ;  Cooke  v.  Bremond,  27  Texas,  457 ;  Roga/n  v.  WiUiaim, 
63  Texas,  123. 

J/r.  J,  T.  Brady  for  defendants  in  error,  {Mr.  H  F,  Ring 
was  with  him  on  the  brief,)  cited  —  on  the  motion  to  dismiss: 
20  How.  280 ;  Simpson  v.  Greely,  20  Wall.  152 ;  Masterson  v. 
Herndon,  10  Wall.  416 ;  Burleson  v.  Henderson,  4  Texas,  49; 
OfDowd  V.  Russell,  14  Wall.  402;  Hampton  v.  Rouse,  13 
WaU.  187 ;  Williams  v.  JJaT?!-,  11  Wheat.  414 ;  Wilson  v.  Ins. 
Co.,  12  Pet.  140  —  and  on  the  merits:  Alexander  \.  Gillian, 
39  Texas,  227 ;  Riley  v.  Jameson,  3  N.  H.  23 ;  S.  C.  14  Am. 
Dec.  325;  Hanrick  v.  Hanrick,  54  Texas,  101;  Hanriek  v. 
Hanrick,  61  Texas,  596 ;  Hanrick  v.  Hanrick,  63  Texas,  618 ; 
Pilcher  V.  A7r^,  55  Texas,  208;  TFariV2/7  v.  (7/-oi^?,  11  CaJ. 
366 ;  Dufont  v.  Wetheman,  10  Cal.  354 ;  Holton  v.  A?;/nVA,  7 
N.  H.  446  ;  Van  Rensselaer  v.  Kearney,  11  How.  297 ;  Gilmer 
V.  Poindexter,  10  How.  257 ;  Bryant  v.  Virginia  Coal  Co.,  93 
U.  S..326;  Ganier  v.  (7^^?^/^,  49  Texas,  101;  Cordia  v.  Ciz^^, 
44  Texas,  532 ;  >L%izVA  v.  Strahan,  16  Texas,  314 ;  S.  C.  67  Am. 
Dec.  622;  Dunham  v.  Chatham,  21  Texas,  231 ;  /S.  C.  73  Am. 
Dec.  228 ;  Baker  v.  TJa^^r,  55  Texas,  577. 

Mr.  H.  JV.  Low  also  filed  a  brief  for  defendants  in  error  in 
support  of  the  motion  to  dismiss,  citing  the  following  cases 
not  cited  by  3fr.  Brady :  Owifigs  v.  Kincannon,  7  Pet.  399 ; 
Todd  v.  Daniel,  16  Pet.  521 ;  Forgay  v.  Conrad,  6  How.  201. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

Eliza  M.  O'Brien,  since  deceased,  with  Philip  O'Brien,  her 
husband,  and  WiUiam  Brady,  citizens  of  New  York,  commenced 
their  action  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  against  Edward  G.  Hanrick,  a  cit- 
izen of  Texas.    It  was  an  action  of  trespass  to  try  the  title  to 
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real  estate  in  the  county  of  Falls,  in  that  State,  described  gen- 
erally as  three  tracts,  one  known  as  the  Antanacio  de  La  Serda 
eleven  league  grant;  the  second  as  two  parcels  granted  to 
Pedro  Zarza ;  and  the  third  a  part  of  the  eleven  league  tract 
granted  to  Eafael  d'Aguire.  The  common  source  of  title  as 
between  these  parties  was  Edwai-d  Hanrick,  who  died  in  18()5 
in  Montgomery  County,  Alabama,  intestate  and  without  issue, 
never  having  married.  The  plaintiffs  below  claim  title  as  fol- 
lows :  Edward  Hanrick  left  surviving  him  as  his  next  of  kin 
and  only  heirs  at  the  time  of  his  death,  one  sister,  Elizabeth 
O'Brien,  two  brothers,  named  respectively  John  and  James 
Hanrick,  and  one  nephew,  Edward  G.  Hanrick,  the  defendant, 
he  being  the  son  and  only  child  of  Phihp  Hanrick,  who  died 
in  1852,  and  who  was  another  brother  of  Edward  Hanrick. 
Elizabeth  O'Brien  resided  in  the  county  of  Wexford,  Ireland, 
and  is,  and  always  was,  an  alien  to  the  United  States,  and  a 
subject  of  Great  Britain.  John  Hanrick  died  intestate  and 
without  issue,  never  having  married,  in  the  year  1870,  in  the 
county  of  Wexford,  Ireland,  an  aUen  to  the  United  States,  and 
a  subject  of  Great  Britain.  The  said  James  Hanrick  left  sur- 
viving him  as  his  next  of  kin  and  only  heirs,  four  daughters, 
named  respectively  Elizabeth  Clare,  Catherine  O'Neill,  Annie, 
otherwise  called  Honora,  and  Ellen  Hanrick,  and  four  grand- 
children, the  children  of  a  deceased  daughter,  named  respec- 
tively Mary,  Elizabeth,  Bridget,  and  Kobert  Whelan,  and  one 
son,  Nicholas  Hanrick.  These  descendants  of  James  Hanrick 
reside  in  Ireland,  except  Nicholas,  Annie,  otherwise  called 
Honora,  and  Ellen  Hanrick,  who  reside  in  the  State  of  New 
York.  By  virtue  of  these  facts,  and  of  the  laws  of  Texas  and 
Great  Britain,  as  hereafter  shown,  it  was  claimed  that  Eliza 
O'Brien  in  1878  was  seized  and  possessed  of  an  undivided  one 
third  interest  in  the  said  estate  of  Edward  Hanrick  in  the  said 
lands,  when  it  was  claimed  she  conveyed  to  the  plaintiff,  Eliza 
M.  O'Brien,  her  daughter-in-law,  for  her  separate  use  and  benefit, 
all  her  interest  in  the  said  estate  and  lands ;  William  Brady, 
the  other  plaintiff  below,  being  entitled  to  one  half  of  the  said 
undivided  one  third,  by  virtue  of  a  conveyance  from  EUza  M. 
O'Brien  and  her  husband,  Philip  O'Brien. 
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The  defendant  in  possession,  having  pleaded  not  guilty  of  the 
trespass  complained  of,  asserted  title  in  himself  as  the  sole  heir 
at  law  of  the  said  Edward  Hanrick,  deceased,  on  the  ground 
that  he  was  the  only  descendant  having  inheritable  blood, 
according  to  the  laws  of  Texas. 

The  suit  was  begun  February  13, 1880,  and  issue  was  finally 
joined  on  amended  pleadings  by  the  filing  of  an  answer  by 
Edward  G.  Hanrick  on  April  3,  1883.  On  the  next  day, 
Wharton  Branch  appeared  as  an  intervenor  in  the  cause,  and 
filed  a  pleading  called  an  original  answer,  in  which  he  denies 
the  sufficiency  in  law  of  the  plaintiffs  petition ;  objects  that 
Dn  its  face  it  is  shown  that  necessary  parties  have  not  been 
joined  as  plaintiffs ;  denies  all  the  allegations  of  the  petition ; 
pleads  not  guilty  to  the  trespasses  alleged  therein ;  and  then 
sets  up  title  in  himself  to  an  undivided  one  fourth  of  three 
fourths  of  the  estate  under  a  conveyance  alleged  to  have  been 
made  to  him  on  the  14th  of  February,  1878,  by  Philip  O'Brien, 
as  attorney  in  fact,  acting  under  a  power  of  attorney  alleged 
bo  have  been  made  on  the  16th  of  May,  1870,  by  Elizabeth 
O'Brien  and  James  and  John  Hanrick.  It  is  alleged  that  by 
that  power  of  attorney  Philip  O'Brien  was  authorized  and 
empowered  to  sell  and  convey  their  interests  in  said  estate,  and 
in  pursuance  of  which  he  made  the  deed  under  which  the  inter- 
v^enor  claims  title.  The  consideration  of  that  deed  is  stated  to 
liave  been  money  theretofore  paid  out,  and  expenses  incurred 
md  legal  advice  and  information  furnished  and  rendered  by 
the  defendant  to  the  said  Philip  O'Brien.  The  pleiicHng  con- 
3ludes  by  praying  judgment  for  the  defendant  against  all  parties 
to  the  suit,  estabUshing  his  right,  title,  and  interest  in  the 
estate ;  and  that  the  same  be  set  apart  to  him  in  severalty ; 
md  for  costs  and  general  relief. 

On  the  same  day  John  B.  Sargent  also  appeared  as  inter- 
renor,  and  filed  an  original  answer  on  his  behalf,  similar  in 
brm  to  that  of  Wharton  Branch,  and  claiming  title  to  an 
mdivided  one  half  of  the  interest  of  Ehzabeth  O'Brien  and 
Fohn  and  James  Hanrick,  under  a  deed  made  to  him  convey- 
ng  that  interest  on  the  14th  of  February,  1878,  by  Philip 
3'Brien,  acting  as  their  attorney  in  fact  under  the  same  power 
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of  attorney  referred  to  in  the  answer  of  Wharton  Branch ; 
and  concluding  with  a  prayer  for  a  similar  judgment  in  his 
owtt  behalf. 

Thereupon  the  plaintiffs  in  the  action  filed  pleadings  styled 
au  answer  to  the  petition  for  leave  to  intervene,  and  plaintiffs' 
first  supplemental  petition,  in  which  they  asked  that  the  leave  to 
intervene  on  behalf  of  Branch  and  Sargent  be  denied  and  their 
petitions  struck  from  the  files ;  and  specifically  setting  out  the 
grounds  on  which  they  claimed  that  the  alleged  conveyances 
made  by  Philip  O'Brien,  as  attorney  in  fact,  to  them  respec- 
tively, should  be  held  to  be  null  and  void.  Amongst  those 
grounds  were  the  following :  First.  Prior  to  the  execution  of 
tlie  deeds  under  which  the  intervenors  claim  title,  two  of  the 
principals  in  the  power  of  attorney,  James  and  John  Hanrick, 
had  died,  thereby  revoking  the  authority.  Second.  That  the  exe- 
cution of  the  said  deeds  on  the  part  of  said  Philip  O'Brien  had 
been  obtained  by  the  said  Branch  and  the  said  Sargent  by 
fraudulent  representations,  and  that  the  same  had  never  in  fact 
been  delivered.  The  plaintiffs'  supplemental  petition  concludes 
with  a  prayer  that  they  have  and  recover  of  the  said  Wharton 
Branch  and  the  said  John  B.  Sargent,  as  well  as  the  said 
Edward  G.  Hanrick,  an  undivided  one  third  interest  in  the 
lands  described  in  their  original  complaint,  and  for  all  other 
relief,  general  and  special. 

The  defendant,  Edward  G.  Hanrick,  after  the  filing  of  these 
interventions,  moved  to  dismiss  the  cause,  on  the  ground, 
among  others,  that  he  had  no  interest  in  the  controversy  as 
between  the  plaintiffs  on  the  one  hand  and  Branch  and  Sar- 
gent on  the  other ;  but  aU  objections  to  the  intervention  were 
overruled  or  disregarded,  and  the  cause  proceeded  to  trial  on 
the  issues  as  made  between  the  plaintiffs  and  the  defendant, 
Edward  G.  Hanrick,  and  also  on  those  as  between  the  plain- 
tiffs and  the  said  Branch  and  Sargent.  The  cause  having  been 
submitted  to  the  jury  on  the  10th  of  April,  1883,  a  verdict  was 
returned  as  follows:  "We,  the  jury,  find  for  the  plaintiff;" 
and  thereupon  judgment  was  entered  on  the  verdict  as  follows : 
"It  is,  therefore,  ordered  and  adjudged  by  the  court  that  the 
plaintiffs,  Eliza  M.  O'Brien  and  Phihp  O'Brien  and  William 
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Brady,  have  and  recover  of  the  defendant,  Edward  G.  Han- 
rick,  and  of  the  interveners,  Wharton  Branch  and  John  B. 
Sargent,  an  undivided  one  third  interest  in  and  to  the  follow- 
ing-described lands :  .  .  .  And  it  is  further  ordered  that 
a  writ  of  jiossession  in  favor  of  said  plaintiffs  issue  therefor; 
and  that  plaintiffs  do  have  and  recover  of  such  interveners 
such  costs  by  them  incurred  by  reason  of  such  intervention, 
and  of  defendant  all  costs  which  were  incurred  herein,  not 
including  any  costs  incurred  by  the  said  intervention,  for  which 
let  execution  respectively  issue." 

To  reverse  this  judgment,  the  defendant,  Edward  G.  Han- 
rick,  sued  out  a  writ  of  error  on  April  16,  1883,  which  was 
docketed  in  this  court  on  the  16th  of  August  of  the  same  year. 
To  reverse  the  judgment  as  against  them,  the  interveners, 
"Wharton  Branch  and  John  B.  Sargent,  sued  out  their  writ  of 
error  separately  on  September  26,  1884:,  which  was  docketed 
in  this  court  on  the  24:th  of  November  of  the  same  year.  The 
intervention  of  Branch  and  Sargent  was  permitted  in*  compli- 
ance with  Article  4788  of  the  Eevised  Statutes  of  Texas,  of 
1879,  which  provides  that  "  when  a  party  is  sued  for  lands, 
the  real  oioner  or  warrantor  may  make  himself,  or  may  be 
made,. a  party  defendant  in  the  suit,  and  shall  be  entitled  to 
make  such  defence  as  if  he  had  been  the  original  defendant 
in  the  action." 

Article  1188  prescribes  that  "the  pleadings  of  an  intervener 
shall  conform  to  the  requirements  of  pleadings,  on  the  part  of 
the  plaintiff  and  defendant  respectively,  so  far  as  they  may  be 
appUcable." 

The  defendants  in  error,  the  administrator  of  EUza  M. 
O'Brien,  Philip  O'Brien,  and  William  Brady,  now  move  to 
dismiss  the  writ  of  error  sued  out  by  Hanrick  on  the  ground 
that  the  judgment  was  jointly  against  him  and  the  inter- 
venors.  Branch  and  Sargent,  and  that  all  should  have  joined 
in  the  same  writ.  The  same  objection,  of  course,  apphes  to  the 
writ  of  error  sued  out  severally  by  the  intervenors.  Branch 
and  Sargent.  This  motion  presents  the  first  question  for  con- 
sideration. 

We  assume,  without  so  deciding,  that  the  proceedings  on  the 
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part  of  the  intervenors  may  be  justified  under  the  statutes  of 
Texas.    It  must  also  be  admitted  to  be  a  general  rule,  well 
established  by  the  practice  and  in  the  decisions  of  this  court, 
that,  when  a  judgment  against  defendants  is  joint,  all  the 
parties  affected  thereby  must  join  in  the  writ  of  error,  or  there 
must  be  a  summons  and  severance,  or  its  equivalent.     The 
question  here,  however,  is,  whether  this  judgment,  although 
so  in  form,  is  joint  in  law  as  against  the  original  defendant 
and  the  intervenors.    The  verdict  in  favor  of  the  plaintiffs 
against  them,  although  single,  was  rendered  upon  different 
and  altogether  distinct  issues.    The  intervenors  defended  as 
against  the  plaintififs,  not  on  behalf  of  the  original  defendant, 
but  altogether  in  their  own  interest,  claiming  title,  not  only 
against  the  plaintiffs,  but  adverse  to  that  of  the  defendant. 
Indeed,  the  intervenors'  title  was  derived  through  the  plaintiffs, 
and  their  claim  was  under  them,  and,  as  between  them  and 
the  original  defendant,  their  interest  was  altogether  with  the 
plaintiffs  and  against  the  defendant.    The  ground  of  their 
right  of  recovery  against  the  defendant  was  the  very  title 
asserted  by  the  plaintiffs,  and  their  claim  could  be  successfully 
prosecuted  only  by  establishing  the  right  of  the  plaintiffs  to 
recover.    Their  right  against  the  defendant  was  to  recover 
against  him  if  the  plaintiffs  recovered,  and  their  right  against 
the  plaintififs  was  to  recover  against  the  defendant  only  in  the 
event  that  the  plaintiffs  first  succeeded  in  recovering  against 
him.    The  situation  as  to  them  is  anomalous.    The  litigation 
was  triangular.     The  judgment  must  be  regarded  as  joint  only 
in  form,  but  severable  in  fact  and  in  law.    It  is  to  be  read  as 
if  it  were  based  upon  a  finding  that  the  plaintiffs  recover  as 
against  the  defendant  for  the  title  asserted  against  him,  and 
against  the  intervenors  in  respect  to  the  title  asserted  by  them 
against  the  plaintiffs.     The  judgment  for  costs  is  in  fact  sepa- 
rated, the  costs  of  the  intervention  being  regarded  as  costs  in 
a  separate  suit.     In  fact  there  were  two  suits,  one  interjected 
in  the  other,  in  which  the  parties  are  different,  the  titles  are 
different,  the  interests  are  different,  and  there  could  be  no 
joint  judgment  in  both  except  in  mere  words.    None  of  tho 
cases  cited  in  support  of  the  motion  to  dismiss  are  applicable 
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here,  because  they  refer  to  judgments  in  common  law  actions 
where  no  such  anomaly  as  is  presented  in  this  record  could 
occur.  In  equity,  where  interventions  pro  interesse  mw  have 
been  permitted  to  those  affected  by  the  proceeding,  but  not 
parties  to  the  original  controversy,  or  where  the  original  par- 
ties have  distinct  and  separable  interests,  the  same  general 
rule  as  to  appeals  appUes  to  joint  decrees ;  but  it  has  always 
been  held  that,  where  the  decree  is  final  and  separate  or 
separable,  those  not  affected  by  it  are  not  necessary  parties 
to  the  appeal.    Forgay  v.  Conrad^  6  How.  201. 

The  same  principle  must  govern  judgments  at  law  rendered 
in  actions  according  to  the  forms  of  procedure  prescribed  by 
the  statutes  of  the  States  in  which  tliey  are  tried  where  inter- 
ventions such  as  the  present  are  permitted,  and  the  same  rule 
must  be  adopted  in  reference  to  them. 

The  motions  to  dismiss  are,  therefore,  denied. 

The  principal  question  in  the  original  action  arises  upon  the 
defence  that  the  plaintiffs  below  were  aUens  at  the  time  of 
descent  cast  by  the  death  of  Edward  Hanrick,  in  1865,  and, 
under  the  laws  of  Texas,  therefore  not  capable  of  acquiring  title 
by  inheritance ;  it  being  claimed  that  the  defendant,  Edward 
(t.  Hanrick,  a  citizen  of  Texas,  was  the  sole  heir  at  law. 

The  Constitution  of  the  RepubUc  of  Texas  —  continued  in 
that  of  the  State  —  contained  the  following  provision,  §  10, 
General  Provisions:  "No  aUen  shall  hold  land  in  Texas, 
except  by  titles  emanating  directly  from  the  Government  of 
this  Republic.  But  if  any  citizen  of  this  EepubUc  shaU  die 
intestate  or  otherwise,  his  children  or  heirs  shall  inherit  his 
estate,  and  ahens  shall  have  a  reasonable  time  to  take  posses- 
sion of  and  dispose  of  the  same,  in  a  manner  hereafter  to  be 
pointed  out  by  law." 

In  pursuance  of  this  provision,  an  act  defining  what  a  rea- 
sonable time  should  be  was  passed  on  January  28, 1840,  Hart- 
ley's Digest,  Art.  585,  and  reenacted  March  18,  1848,  Paschal's 
Digest,  Art.  44,  in  §  9  of  an  act  entitled  "  An  Act  to  regulate 
the  descent  and  distribution  of  intestates'  estates,"  as  follows: 
"  Section  9.  In  making  title  to  land  by  descent,  it  shall  be  no 
bar  to  a  party  that  any  ancestor  through  whom  he  derives 
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his  descent  from  the  intestate  is  or  hath  been  an  alien ;  and 
every  alien  to  whom  any  land  may  be  devised  or  may  descend 
shall  have  nine  years  to  become  a  citizen  of  the  Republic,  and 
take  possession  of  such  land,  or  shall  have  nine  years  to  sell 
the  same,  before  it  shall  be  declared  to  be  forfeited,  or  before 
it  shall  escheat  to  the  government." 

An  act  was  passed  February  13,  1854,  Laws  Texas,  1853-4, 
98,  entitled  "  Aji  Act  to  define  the  civil  rights  of  aliens,"  which 
is  as  follows : 

"  Section  1.  Be  it  enacted,  etc.,  that  any  ahen,  being  a  free 
white  person,  shall  have  and  enjoy  in  the  State  of  Texas  such 
rights  as  are  or  shall  be  accorded  to  American  citizens  by  the 
laws  of  the  nation  to  which  such  ahen  shall  belong,  or  by 
treaties  of  such  nation  with  the  United  States. 

"  Sec.  2.  That  aliens  may  take  and  hold  any  property,  real 
or  personal,  in  this  State  by  devise  or  descent  from  any  alien 
or  citizen  in  the  same  manner  in  which  citizens  of  the  United 
States  may  take  and  hold  real  or  personal  estate  by  devise  or 
descent  within  the  country  of  such  alien. 

"Sec.  3.  That  any  alien,  being  a  free  white  person,  who 
shall  become  a  resident  of  this  State,  and  shall,  in  conformity 
with  the  naturalization  laws  of  the  United  States,  have  declared 
his  intention  to  become  a  citizen  of  the  United  States,  shall 
have  the  right  to  acquire  and  hold  real  estate  in  this  State,  in 
the  same  manner  as  if  he  was  a  citizen  of  the  United  States. 

"  Sec.  4.  That  the  ninth  section  of  an  act  entitled  '  An  Act 
to  regulate  the  descent  and  distribution  of  intestates'  estates,' 
approved  March  eighteenth,  eighteen  hundred  and  forty-eight, 
is  hereby  repealed  so  far  as  the  same  may  be  inconsistent  with 
this  act ;  and  this  act  shall  take  effect  and  be  in  force  frt)m 
and  after  its  passage." 

This  act  was  in  force  in  1865,  when  Edward  Hanrick  died. 
At  that  time  the  common  law  was  in  force  in  England  whereby, 
as  was  held  by  this  court  in  Orr  v.  Hodgscm^  4  Wheat.  453,  an 
ahen  might  take  an  estate  by  the  act  of  the  parties,  as  by 
purchase,  but  could  not  take  by  the  act  of  the  law,  as  by 
descent,  for  want  of  inheritable  blood.  "Where  a  person  dies 
leaving  issue  who  are  aliens,  the  latter  are  not  deemed  his 
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heirs  at  law,  for  they  have  no  inheritable  blood,  and  the  estate 
descends  to  the  next  of  km  who  have  mheritable  blood,  in  the 
same  manner  as  if  no  such  alien  issue  were  in  existence." 

But  on  the  12th  of  May,  1870,  the  Britisli  ParUament  passed 
an  act  entitled  ''An  Act  to  amend  the  law  relating  to  the 
legal  condition  of  aliens  and  British  subjects,"  styled  the  Natu- 
ralization Act  of  1870.  By  §  2  it  prescribed  the  status  of  aUens 
in  the  United  Kingdom  as  follows :  "  Real  and  personal  prop- 
erty of  every  description  may  be  taken,  acquired,  held,  and 
disposed  of  by  an  alien  in  the  same  manner  in  all  respects  as 
by  a  natural-born  British  subject,  and  a  title  to  real  and  per- 
sonal property  of  every  description  may  be  derived  through, 
from,  or  in  succession  to  an  aUen  in  the  same  manner  in  all 
respects  as  through,  from,  or  in  succession  to  a  natural-bom 
British  subject:  Provided^  (1)  that  this  section  shall  not 
confer  any  right  on  an  ahen  to  hold  real  property  situate  out 
of  the  United  Kingdom,  and  shall  not  quahfy  an  ahen  for  any 
oiRce  or  for  any  municipal,  parliamentary,  or  other  franchise : 
(2)  that  this  section  shall  not  entitle  an  alien  to  any  right 
or  privilege  as  a  British  subject,  except  such  rights  and  privi- 
leges in  respect  of  property  as  are  hereby  expressly  given  to 
him:  (3)  that  this  section  shall  not  afifect  any  estate  or 
interest  in  real  or  personal  property  to  which  any  person  has 
or  may  become  entitled,  either  mediately  or  immediately,  in 
possession  or  expectancy,  in  pursuance  of  any  disposition  made 
before  the  passing  of  this  Act,  or  in  pursuance  of  any  devolu- 
tion by  law  on  the  death  of  any  person  dying  before  the  pass- 
ing of  this  Act." 

It  is  conceded  that  if  Edward  Ilanrick,  the  ancestor,  had 
died  after  the  enactment  of  this  Britisli  statute,  the  plaintiflfs 
below  would  have  been  entitled  under  the  Texas  statute  of 
1854  to  claim  as  his  heirs  at  law  their  proportion  and  interest 
in  his  real  estate.  It  is  contended,  however,  on  the  part  of 
the  defendant,  that  inasmuch  as  at  the  time  of  the  descent 
cast  in  1865  there  was  no  such  British  statute  as  that  contem- 
plated by  the  Texas  act  of  1854,  the  plaintiffs  were  under 
such  a  disabiUty  of  alienage  at  that  time  that  they  were  cut 
off  from  the  inheritance,  which,  becoming  at  that  instant 
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vested  by  law  in  the  defendant,  Edward  G.  Hanrick,  the  sub- 
sequent passage  of  the  British  statute  could  not  be  permitted 
by  any  retroactive  effect  to  divest  that  interest  in  favor  of  the 
plaintiflfs.  On  the  other  hand,  it  is  contended  by  the  plaintiffs 
that  under  the  ninth  section  of  the  act  of  March  18,  1848, 
which  they  claim  was  still  in  force  in  1865,  Ehzabeth  O'Brien, 
as  sister  of  Edward  Hanrick,  although  an  aUen,  was  entitled 
as  his  heir  at  law  to  a  defeasible  estate  as  such,  which  she  was 
entitled  to  make  indefeasible  within  nine  years  after  descent 
cast  by  becoming  a  citizen  of  the  State  and  taking  possession 
of  the  land,  with  the  right  to  sell  the  same  in  the  alternative 
before  it  should  be  declared  to  be  forfeited,  or  before  it  should 
escheat  to  the  government,  and  which  subsequently  became 
indefeasible  by  the  operation  of  the  act  of  1854,  in  consequence 
of  the  passage  of  the  British  statute  of  1870. 

This  contention  on  the  part  of  the  plaintiffs  below  is  met 
again  by  the  defendant  with  the  proposition  that  §  9  of  the 
act  of  March  18,  1848,  was  repealed  by  §  4  of  the  act  of 
February  13, 1854. 

This  very  question,  in  another  litigation  involving  the  same 
title,  came  up  directly  for  adjudication  in  the  Supreme  Court 
of  Texas  in  the  case  of  Hanrick  v.  Hanrick^  54  Texas,  101. 
The  following  is  an  extract  from  the  opinion  of  the  court  in 
that  case.  "  The  statute  of  1854  is  an  aflBrmative  one,  and  by 
long  estabUshed  rules  of  construction  must  be  considered  as 
additional  to  the  then  existing  §  9,  act  of  1848,  upon  the 
same  subject-matter,  and  that  the  latter  is  not  repealed  by  it, 
unless  this  is  done  in  express  terms  or  by  necessary  implica- 
tion. Potter's  Dwarris  on  Statutes,  189 ;  1  Bishop  Crim.  Law, 
1st  ed.,  par.  175,  194.  [4th  ed.  §§  175,  194.]  The  statute  of 
1854  does  not  in  express  terms  repeal  §  9,  act  of  1848, 
for  it  is  affirmatively  provided  that  it  is  repealed  so  far  as  in- 
consistent with  the  act  of  1854,  thus  clearly  evincing  the  legis- 
lative intent  that  the  latter  act  would  be  the  rule  only  in  cer- 
tain cases.  Neither,  it  is  believed,  was  this  §  9  repealed  by 
the  statute  of  1854  by  implication  under  old  and  well  estab- 
lished rules  of  construction  governing  such  cases."  pp.  108, 109. 

The  court  then  proceeds  to  point  out  from  the  history  of 
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the  legislation  of  Texas  on  the  subject  the  policy  of  the 
State,  and  adds  as  follows :  "  In  pursuance  of  this  policy,  and 
to  meet  in  a  proper  spirit  the  modem  liberal  international 
legislation  upon  the  subject  of  alienage,  the  act  of  1854  was 
passed,  not  it  is  believed  in  a  spirit  of  retaliation  and  to  with- 
draw from  citizens  of  those  countries  which  may  not  have 
passed  such  reciprocal  laws  as  contemplated  by  that  act,  the 
benefits  of  our  previous  legislation,  but  simply  to  make  our 
legislation  conform  in  the  particular  case  with  that  of  those 
countries  which  may  also  have  legislated  upon  the  subject. 
The  act  of  1854  did  not  in  terms  limit  the  rights  of  aliens 
generally  which  previously  had  been  granted  by  §  9,  act 
of  1848,  by  restricting  them  to  such  rights,  arid  those  only^ 
as  were  or  might  be  granted  to  citizens  of  the  United  States 
by  their  government.  On  the  contrary,  it  was  an  affirmative 
and  enlarging  statute,  and  intended  to  give  to  aliens  such 
rights  and  privileges,  in  addition  to  those  granted  by  §  9, 
act  of  1848,  as  had  been  or  should  be  given  by  their  govern- 
ment to  citizens  of  the  United  States."    p.  111. 

In  conclusion  on  this  point,  the  court  say :  "  We  are  of  opin- 
ion, therefore,  that  the  statute  of  1854,  neither  by  its  express 
terms  nor  by  a  proper  construction  of  its  provisions  and  inten- 
tion, did  so  repeal  §  9,  act  of  1848,  as  to  prevent,  if  they  are 
otherwise  entitled,  the  alien  heirs  of  Edward  Hanrick  from  de- 
riving title  by  descent  under  it  to  real  estate  in  Texas."    p.  112. 

The  Supi'eme  Court  of  Texas  thereupon  proceeded  to  con- 
sider the  further  question  whether,  if  a  title  did  so  descend  and 
vest  in  such  alien  heirs,  they  can,  being  still  aliens  and  subjects 
of  Great  Britain,  maintain  a  suit  for  the  recovery  of  their  inter- 
ests after  nine  years  have  elapsed  since  descent  was  cast  in 
1865.  In  answer  to  that  question  they  say :  "  Notwithstanding 
the  tendency  of  the  earlier  decisions  of  this  court  to  the  con- 
trary, under  its  more  recent  decisions  and  those  of  the  Supreme 
Court  of  the  United  States,  the  effect  of  the  provision  of  the 
Constitution  of  the  Kepublic,  and  the  statutes  of  1840  and 
1848,  upon  the  subject  of  alienage,  before  quoted,  was  to  vest 
a  defeasible  title  to  real  estate  in  Texas  into  the  alien  children 
and  heirs  of  a  citizen  of  the  United  States  who  may  have  died 


Digitized  by 


Google 


HANRICK  V.  PATRICK.  109 

Opinion  of  the  Court 

intestate  leaving  such  property;  which  title  was  valid  both 
against  individuals  and  also  the  State,  not  only  for  the  period 
of  nine  years,  but  for  such  further  time  until  the  State  by 
some  proper  proceedings  in  the  nature  of  office  fcmnd  had 
declared  a  forfeiture.  Sahr^ego  v.  White^  30  Texas,  576 ;  Sette- 
gast  V.  Schrimpf^  35  Texas,  323 ;  Andrews  v.  Spear^  48  Texas, 
567;  Osterman  v.  Baldwin^  6  Wall.  116 ;  Airhart  v.  Massieu^ 
98  U.  S.  491 ;  PhiUips  v.  Moore,  100  U.  S.  208.  No  proceed- 
ing has  been  taken  in  this  case  to  declare  the  land  forfeited. 
From  the  date  of  the  death  of  Edward  Hanrick,  in  1865,  to  the 
passage  of  the  above  act  of  the  Parliament  of  the  United  King- 
dom of  Great  Britain  and  Ireland  in  1870,  nine  years  have  not 
elapsed.  Immediately  upon  the  passage  of  this  act  the  defeas- 
ible title  in  the  ahen  heirs  of  Edward  Hanrick  was,  by  the 
provisions  of  the  act  of  1854,  changed  into  an  indefeasible  title ; 
the  same  vesting  into  his  heirs  according  to  our  statute  of 
descent  and  distribution  in  force  at  the  time  of  descent  cast." 

This  decision  of  the  Supreme  Court  of  Texas  is  directly  in 
point,  and  was  repeated  in  the  case  of  Hanrick  v.  Hanrick,  61 
Texas,  596,  and  also  in  the  case  of  Hanrick  v.  Hanrick,  63 
Texas,  618. 

In  the  case  of  Airhart  v.  Masdeu,  98  U.  S.  491,  some  of 
these  provisions  of  the  law  of  Texas  in  one  aspect  were  care- 
fully reviewed,  and  it  was  there  said  that "  the  act  of  January, 
1840,  declared  that,  in  making  title  by  descent,  it  should  be  no 
bar  to  a  party  that  any  ancestors  through  whom  he  derives 
his  descent  from  the  intestate  is  or  hath  been  an  alien.  This 
law  would  seem  to  be  the  legitimate  result  of  the  status  of 
aliens  with  r^ard  to  title  to  lands  in  Texas ;  the  prohibition 
to  hold  lands  being  provisional  only,  not  operative  unless  they 
failed  to  become  citizens  or  dispose  of  their  land  within  nine 
years;  and  not  even  then  until  regular  proceedings  should  be 
provided  for  and  should  be  had  to  annul  the  title.  The  later 
cases  in  Texas  have  fully  established  this  doctrine;"  referring 
to  the  cases  of  Sabriego  v.  White,  30  Texas,  576;  Settegast  v. 
Schrimpf,  35  Texas,  323 ;  and  Andrews  v.  Spear,  48  Texas, 
567. 

Great  weight,  if  not  conclusive  efifect,  in  our  opinion,  is  to  be 
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given  to  these  decisions  of  the  Supreme  Court  of  Texas  upon 
the  question  of  the  construction  of  the  statutes  of  the  State,  as 
affecting  titles  to  real  estate  within  its  territory,  and  upon  the 
authority  of  those  decisions  alone  we  are  quite  willing  to  rest 
the  conclusion  that  the  ninth  section  of  the  act  of  1848,  so  far 
as  it  conferred  upon  the  plaintiffs  below  a  defeasible  estate  by 
inheritance  from  Edward  Ilanrick,  notwithstanding  their  aUen- 
age,  is  not  repealed  by  the  subsequent  provisions  of  the  act  of 
1854.  Middleton  v.  McGrew^  23  How.  45.  We  are,  however, 
also  of  the  opinion  that  the  decisions  of  the  Supreme  Court  of 
Texas  on  that  point  are  well  sustained  by  the  reasons  on  which 
they  proceed.  It  follows,  therefore,  that  the  defence  put  for- 
ward by  Edward  G.  Hanrick,  as  against  the  plaintiffs,  based 
on  the  alienage  of  Elizabeth  O'Brien,  cannot  be  sustained. 

We  proceed,  in  the  next  place,  to  consider  and  dispose  of 
certain  assignments  of  error  predicated  on  the  rulings  of  the 
court  as  to  the  admission  in  evidence  and  effect  of  a  deed  pro- 
duced by  the  plaintiffs  and  read  to  the  jury,  dated  May  11, 
1878,  purporting  to  be  signed  by  EUza  O'Brien,  to  Eliza  M. 
O'Brien,  one  of  the  plaintiffs.    This  deed  appears  to  have  been 
made  between  Eliza  O'Brien,  in  the  county  of  Wexford,  Ire- 
land, as  grantor,  and  Eliza  Mercy  O'Brien,  the  wife  of  Phihp 
O'Brien,  as  grantee.    It  is  expressed  to  be  in  consideration  of 
the  sum  of  one  dollar.     It  grants  all  the  right,  title,  and  inter- 
est of  the  grantor  in  and  to  certain  tracts  of  land  therein 
described,  which  belonged  to    Edward    Hanrick,   deceased, 
including  that  in  controversy.     It  professes  to  have  been 
signed,  sealed,  and  deUvered  in  the  presence  of  two  witnesses, 
of  whom  one  was  Francis  Ruttledge,  a  justice  of  the  peace  of 
the  county  of  Wexford,  who  certifies  that  Elizabeth  O'Brien, 
personally  known  to  him  to  be  the  individual  described  in, 
and  who  executed,  the  deed,  personally  came  before  him  and 
acknowledged  its  execution.    Martin  O'Brien,  the  other  sub- 
scribing witness,  makes  an  aiiidavit  that  he  knew  Eliza  O'Brien, 
the  individual  described  in  the  document,  and  that  he  ^vas 
present,  and  saw  her  sign,  seal,  and  deUver  it  as  her  act  and 
deed,  which  is  certified  on  the  deed  by  the  consul  of  the  United 
States  at  Dublin.    It  also  appears  from  the  endorsement  on 
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the  deed  that  it  has  been  duly  recorded  in  the  various  counties 
in  wliich  the  land  lies. 

It  is  stated  in  the  bill  of  exceptions  that  "  upon  the  face  of 
said  deed  it  appeared  that  wherever  the  name  of  the  grantor 
was  mentioned  in  the  body  of  said  deed,  the  name,  as  orig- 
inally written,  was  Elizabeth  O'Brien,  and  that  a  portion  of 
said  name  had  been  scratched  or  erased  so  as  to  read  Ehza 
O'Brien,  of  which  changes  no  note  of  explanation  or  emenda- 
tion appeared  in  said  deed." 

When  the  deed  was  offered,  the  defendant  objected  to  its 
introduction  in  evidence  for  the  following  reasons:  1st.  Be- 
cause it  had  been  impeached  as  a  forgery  by  the  affidavit  of 
Wharton  Branch,  one  of  the  intervenors,  who  filed  his  affi- 
davit to  that  effect  on  the  4th  of  April,  1883.  2d.  liecause 
the  deed  did  not  purport  to  be  the  deed  of  Elizabeth  O'Brien, 
nor  to  vest  title  in  the  grantee,  Eliza  M.  O'Brien,  to  hold  as 
her  separate  property.  3d.  Because  of  the  unexplained 
changes  apparent  oni  the  face  of  the  deed.  The  court  over- 
ruled the  objections,  but  before  the  deed  was  read  in  evidence 
to  the  jury,  the  plaintiffs  offered  preliminary  proof  to  the 
court  to  prove  the  execution  of  the  instrument  as  at  common 
law,  and  a  witness  was  called  and  sworn  who  testified  to  the 
court  that  "  the  grantor  in  said  deed  and  the  subscribing  wit- 
nesses all  reside  in  Ireland ;  that  he  was  acquainted  with  the 
handwriting  of  Francis  Ruttledge,  one  of  the  subscribing 
witnesses  to  said  deed,  and  that  he  believed  the  said  Francis 
Ruttledge  to  have  signed  the  same  as  subscribing  witness 
thereto."  Evidence  was  also  given  to  the  court  tending  to 
rebut  said  statement,  and  in  the  further  progress  of  the  case 
before  the  jury  evidence  was  introduced  by  the  plaintiffs  tend- 
ing to  show  that  Elizabeth  O'Brien  and  Eliza  O'Brien  were 
one  and  the  same  person.  Evidence  was  also  introduced  tend- 
ing to  rebut  the  alleged  fact.  Plaintiffs  then  proposed  to 
prove  by  the  deposition  of  Philip  O'Brien  that  no  considera- 
tion was  paid  for  said  conveyance,  and  that  the  same  was 
intended  as  a  gift  to  his  wife,  Eliza  M.  O'Brien.  To  the 
adnussion  of  this  testimony  the  defendant  objected,  because 
the  deed,  being  upon  its  face  a  deed  for  valuable  consideration 
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made  to  a  married  woman  during  coverture,  was  in  law  a 
deed  to  the  community,  and  subject  to  the  sole  control  and 
disposition  of  the  husband,  and  a  trust  in  favor  of  a  separate 
right  could  not  at  law  be  engrafted  upon  it  by  parol  t^timony. 
These  objections  were  overruled  by  the  court,  and  the  testi- 
mony was  admitted. 

We  are  of  opinion  that  these  rulings  of  the  court  were  cor- 
rect, on  the  supposition  that  the  plaintiffs  were  properly  put 
upon  proof  of  the  genuineness  of  the  deed,  irrespective  of  the 
certificate  from  the  record.  The  proof  of  execution,  by  proof 
of  the  handwriting  of  the  subscribing  witness,  was  sufficient. 
The  objection  founded  uix>n  the  supposed  erasures  was  fuUy 
met  by  testimony  as  to  the  identity  between  Elizabeth 
O'Brien  and  Eliza  O'Brien.  The  only  erasure  appearing,  being 
a  change  from  one  name  to  the  other,  was  sufficiently  ex- 
plained by  the  proof  of  identity.  At  any  rate,  the  presum])- 
tion  was  that  the  erasure  was  made  before  the  execution  of 
the  deed.  IMtle  v.  Ilenulon^  10  Wall.  26.  The  considera- 
tion of  the  deed  being  one  dollar  was  merely  nominal.  Ilitz 
v.  Tlve  National  Metropolitan  Bank,  111  U.  S.  722.  And 
while  it  appears  to  be  well  established  law  in  Texas  that 
property  purchased  during  the  marriage,  whether  the  convey- 
ance be  to  the  husband  or  wife,  is  prima  fa^yie  community 
property,  Iliggins  v.  Johnson,,  20  Texas,  389,  S.  C.  70  Am. 
Dec.  394,  that  rule  only  holds  where  the  purchase  is  made 
with  community  funds,  and  this  presumption  may  be  rebutted 
by  proof  that  the  purchase  was  intended  for  the  wife.  Dun- 
ham V.  Chatham,  21  Texas,  241,  244 ;  S,  C,  73  Am.  Dec.  228. 
As  in  this  case  the  consideration  was  nominal  only,  and  the 
deed  made  to  the  wife,  the  presumption  is  that  it  was  intended 
to  vest  the  title  in  her  as  separate  property. 

The  remaining  questions,  which  we  deem  it  important  to 
notice,  arise  upon  the  title  claimed  by  the  intervenors.  Branch 
and  Sargent.  They  are  material  also  in  the  controversy  be- 
tween the  plaintiff  and  the  original  defendant,  as  the  latter 
was  entitled  to  defeat  the  plaintiff's  recovery  by  showing  an 
outstanding  legal  title  in  any  other  parties.  To  sustain  this 
claim  of  title,  the  defendant  and  the  intervenors  introduced, 
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first,  a  power  of  attorney,  dated  May  16,  1870,  purporting  to 
be  executed  by  James  Hanrick,  John  Ilanrick,  and  Elizabeth 
O'Brien  to  Phihp  O'Brien.  This  power  of  attorney  granted 
power  and  authority  to  Philip  O'Brien,  on  behalf  of  the  other 
parties,  to  recover  their  interest  in  the  estate  of  Edward  Han- 
rick, and  for  that  purpose  to  do  all  such  acts,  and  take  such 
proceedings,  and  use  all  such  lawful  ways  and  means  as  he 
should  deem  necessary  to  assert  and  estabUsh  their  right.  It 
also  contained  the  following  clause:  "And  also  for  and  on 
behalf  and  in  the  names  of  us,  and  as  our  acts  and  deed,  to 
make,  sign,  seal,  execute,  and  deliver  all  such  agreements,  con- 
tracts, leases,  conveyances,  and  assurances,  with  all  usual  and 
reasonable  covenants  therein,  on  our  part,  of  all  and  any  part 
of  said  messuages,  tenements,  premises,  estate,  and  effects,  as 
shall  be  found  necessary  or  expedient." 

Professing  to  act  under  this  power  of  attorney,  Philip 
O'Brien  executed  a  deed  in  the  names  of  his  principals,  on 
February  1,  1878,  to  WiUiam  Jenkins,  Jr.,  in  consideration  of 
one  dollar  and  other  valuable  considerations,  conveying  all  the 
right,  title,  and  interest  of  his  principals  in  the  real  estate  be- 
longing to  them  as  heirs  of  Edward  Hanrick.  On  the  same 
day,  William  Jenkins,  Jr.,  the  grantee  in  that  deed,  conveyed 
the  same  interest  to  Eliza  M.  O'Brien,  the  wife  of  Phihp 
O'Brien.  On  the  same  day,  Eliza  M.  O'Brien,  wife  of  Philip 
O'Brien,  in  her  own  right,  her  husband  joining  in  the  convey- 
ance, in  consideration  of  one  dollar  and  other  valuable  consid- 
erations, granted  to  John  B.  Sargent,  one  of  the  intervenors, 
**one  undivided  half  of  all  my  right,  title,  and  interest  in  and 
to  the  following  described  lands,  situated  in  the  State  of 
Texas,  the  said  land  being  the  same  this  day  conveyed  to  me 
by  William  Jenkins,  Jr."  This  deed  contained  covenants  that 
the  grantor  is  "  lawfully  seized  of  an  interest  in  fee  simple  of 
the  granted  premises  aforesaid ;  that  they  are  free  from  all  en- 
cumbrances by  me  incurred,  and  that  I  have  good  right  to  sell 
and  convey  the  same  as  aforesaid,  and  that  I  will,  and  my 
heirs,  executors,  and  administrators  shall,  warrant  and  defend 
the  same  to  the  said  grantee,  and  to  his  heirs  and  assigns  for- 
ever, against  the  lawful  claims  and  demands  of  all  persons." 
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On  the  14th  of  February,  1878,  Philip  O'Brien,  actmg  for 
himself  and  his  wife,  Eliza  M.  O'Brien,  and  for  James  Han- 
rick,  John  Ilanrick,  and  Elizabeth  O'Brien,  the  heirs  of  Ed- 
ward Hanrick,  deceased,  in  consideration  of  one  thousand 
dollars  to  be  paid  by  John  B.  Sargent,  conveyed  to  him  in  fee 
simple  an  imdi\4ded  one  half  interest  in  and  to  all  the  estate 
of  Edward  Hanrick,  deceased,  to  which  the  grantors  were  en- 
titled, their  interest  therein  being  described  as  three  fourths 
thereof.  This  deed  contained  covenants  "  that  our  said  interest 
in  the  property  and  premises  are  free  and  clear  of  all  and 
every  incumbrance,  and  that  we,  &c.,  will  warrant  and  defend 
the  same,"  (fee.  A  similar  deed,  on  the  same  date,  was  made 
in  the  name  of  the  same  grantors  to  Wharton  Branch,  convey- 
ing an  undivided  one  fourth  interest  in  and  to  all  the  estate  of 
Edward  Hanrick,  deceased,  to  Avhich  the  grantors  were  en- 
titled. It  was  also  shown  that  Eliza  M.  O'Brien,  in  the  years 
1877  and  1878,  had  acquired  the  title  of  Nicholas  Hanrick, 
Ellen  Hanrick,  and  Honora  Hanrick,  children  and  heirs  at  law 
of  James  Ilanrick,  a  brother  of  Edward  Ilanrick.  On  the 
11th  of  May,  1878,  Elizabeth  O'Brien,  by  the  name  of  EUza 
O'Brien,  executed  a  deed  conveying  all  her  right,  title,  and 
interest  in  the  estate  of  her  deceased  brother,  Edward,  to  Ehza 
M.  O'Brien,  the  wife  of  Philip  O'Brien,  being  the  same  deed 
already  referred  to  in  a  previous  part  of  this  opinion.  It  is 
conceded  that  John  Hanrick  and  James  Hanrick,  brothers  of 
Edward  Hanrick,  who  joined  in  the  power  of  attorney  to 
Philip  O'Brien,  dated  May  10,  1870,  had  both  died,  John  Han- 
rick in  1870,  and  James  Hanrick  in  1875,  and  before  Phihp 
O'Brien  executed  any  conveyance  of  the  property  as  their  at- 
torney in  fact.  As  to  them  and  their  heirs  or  assigns,  of 
course,  the  power  of  attorney  was  thereby  revoked. 

The  deed  from  Philip  O'Brien  to  Branch,  dated  February 
14,  1878,  and  the  deed  to  Sargent  of  the  same  date,  were  also 
ineflfectual  as  to  Eliza  M.  O'Brien,  his  wife,  for  whom  he  had 
no  authority  to  act  at  all.  They  were  also  void  as  to  Eliza- 
beth O'Brien,  because  the  conve}^ances  were  not  authorized  by 
the  power  of  attorney,  even  if  the  latter  was  not  revoked  as 
to  her  also  by  the  death  of  her  brothers,  with  whom  she  had 
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joined  in  its  execution.  Equally  unwarranted  was  the  deed 
from  Philip  O'Brien  to  Jenkins,  dated  February  1,  1878,  and 
the  conveyance  by  Jenkins  to  Ehza  O'Brien  of  the  same  date. 
O'Brien's  authority  under  the  power  of  attorney  from  his  princi- 
pals was  to  recover  their  estate  for  them,  and  not  to,  give  it 
away.  The  intervenors,  however,  rely  upon  the  operation  of 
the  covenant  of  warranty  contained  in  the  deeds  to  John  B. 
Sargent  of  February  1,  1878,  made  by  Eliza  M.  O'Brien,  in 
conjunction  with  her  husband,  Phihp  O'Brien,  claiming  that  it 
operated  to  convey  her  title  subsequently  acquired  under  tho 
deed  from  Eliza  O'Brien,  her  mother-in-law,  dated  May  11, 
1878.  The  covenant  of  warranty  in  the  deed  to  Sargent,  how- 
ever, relates  only  to  the  premises  granted,  which  the  grantors 
agree  to  warrant  and  defend,  and  the  premises  granted  are 
described  as  "one  undivided  half  of  all  my  right,  title,  and 
interest  in  acfd  to  the  following  described  lands,"  and  cannot, 
therefore,  operate  as  an  estoppel  preventing  the  grantors  from 
asserting  any  subsequently  acquired  title.  The  conveyance 
and  the  covenants  are  both  confined  to  the  right,  title,  and 
interest  which  Eliza  M.  O'Brien  had  at  the  date  of  the  deed, 
expressly  referred  to  and  described  in  the  deed  of  February  1, 
1878,  as  the  interest  conveyed  by  the  deed  from  Jenkins. 
There  is  no  recital  in  the  deed  to  estop  her  as  to  the  character 
of  her  title  or  the  quantum  of  interest  intended  to  be  conveyed 
within  the  rule  laid  down  by  this  court  in  Van  JRenssalear  v. 
Kearney^  11  How.  297.  In  the  absence  of  such  recital,  a  cove- 
nant of  general  warranty,  where  the  estate  granted  is  the 
present  interest  and  title  of  the  grantor,  does  not  operate  as 
an  estoppel  to  pass  a  subsequently  acquired  title. 

The  rule  on  that  point  seems  well  stated  by  Mr.  Eawle, 
Covenants  for  Title,  4th  ed.,  393,  in  the  following  language : 
"Where  the  deed,  although  containing  general  covenants  for 
title,  does  not  on  its  face  purport  to  convey  an  indefeasible 
estate,  but  only  the  right,  title,  and  interest  of  the  grantor,  in 
cases  where  those  covenants  are  held  not  to  assure  a  perfect 
title,  but  to  be  limited  and  restrained  by  the  estate  conveyed,  the 
doctrine  of  estoppel  has  been  considered  not  to  apply ;  in  other 
words,  although  the  covenants  are  as  a  general  rule  invested  with 
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;he  highest  functions  of  an  estoppel  in  passing,  by  mere  opera- 
ion  of  law,  an  after  acquired  estate,  yet  they  will  lose  that 
ittribute  when  it  appears  that  the  grantor  intended  to  convey 
lo  greater  estate  than  he  was  possessed  of."  WJiite  v.  Brocaw^ 
14  Ohio  St.  339,  343 ;  Adams  v.  Boss,  1  Vroom  (30  N.  J.  I.) 
>05,  509 ;  Blanchard  v.  Brooks^  12  Pick.  47 ;  Brown  v.  Jdckson^ 
\  Wheat.  449,  452. 

In  the  present  case  there  is  no  ground  for  supposing  that 
:he  parties  to  the  deed  had  in  contemplation  anjiihing  more 
ihan  the  supposed  interest  of  EHza  M.  O'Brien  existing  at  that 
late  as  derived  under  the  deed  from  WiUiam  Jenkins,  Jr.,  of 
Pebruary  1,  1878.  The  conclusion  is  that  the  covenant  of 
^varranty  reUed  upon  does  not  have  the  effect  claimed  of  en- 
arging  the  estate  conveyed  by  including  the  subsequently 
icquired  title  which  passed  to  Eliza  M.  O'Brien  by  the  deed 
from  EUzabeth  O'Brien  of  May  11,  1878. 

This  disposes  of  all  questions  of  substance  arising  upon  the 
record.  "We  find  no  error  in  the  proceedings  and  judgment  of 
:he  Circuit  Court.    Its  judgment  is  accordingly 

Aj^nned. 


WASHINGTON  COUNTY  v.  SALLINGEE. 

ERROR    TO    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR   THE 
EASTERN   DISTRICT   OF   NORTH   CAROLINA. 

Argued  November  10, 1886.  — Decided  November  29, 1886. 

\  court-house  in  North  Carolina  being  destroyed  by  fire,  the  county  com- 
missioners rented  a  building  on  another  site,  about  200  yards  distant 
from  the  old  site,  to  be  used  as  a  court-house ;  and  after  five  years'  occu- 
pancy purchased  the  building  and  paid  for  the  same  by  issuing  bonds  of 
the  county  to  the  seller.  In  an  action  on  the  bonds  against  the  county; 
Held,  that  the  Act  of  the  Legislature,  of  North  Carolina  of  1868,  c.  20,  re- 
lating to  the  removal  of  county  buildings,  does  not  apply  to  such  a  case. 

The  provisions  contained  in  the  proviso  in  §  6  of  the  Act  of  the  Legislature 
of  North  Carolina,  of  February  27, 1877,  to  establisli  county  governments, 
apply  only  to  commissioners  to  be  chosen  thereafter  under  the  provisions 
of  that  act. 
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This  was  an  action  at  law  to  recover  upon  bonds  issued  by 
the  commissioners  of  Washington  County,  North  CaroUna,  for 
the  purchase  of  a  court-house.  The  case  is  stated  in  the  opinion 
of  the  court. 

Mr.  C.  M,  Busbee  for  phiintiflf  in  error. 

Mr.  Srnnud  F.  PhiUvpa  for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

The  object  of  this  writ  of  error  is  to  reverse  a  judgment 
rendered  against  the  plaintiff  in  error  on  five  obligations  in 
writing,  for  $1000  each,  of  like  tenor,  as  follows,  to  wit : 

"Office  of  the  Board  of  Commissioners 
"No.  19.  of  the  County  of  Washington,  N.  C. 

"  Twelve  months  after  date,  with  interest  from  date  at  the 
rate  of  six  per  centum  per  annum,  the  Board  of  Commission- 
ers of  Washington  County  promise  to  pay  to  Louis  M. 
Homthal,  or  to  his  order,  one  thousand  dollars,  for  value 
received,  and  to  secure  indebtedness  contracted  for  the  neces- 
sary expenses  of  said  county  in  the  purchase  of  brick  building 
for  court-house. 
"This  first  day  of  October,  1877. 

"  J.  G.  AusBON,     [seal.] 
"  Chairman  of  the  Board  of  Commissioners 
of  Washington  County. 
"  Countersigned : 
"W.  H.  Stubbs, 

'^Register  of  Deeds  and  Clerh  of  said  BoardP 

The  plaintiflf  below  was  a  purchaser  for  value  before  due,, 
and  without  notice  of-  any  defence.  His  right  to  recover  was 
denied  on  the  ground  that,  under  the  circumstances,  the  Board 
of  Commissioners  of  Washington  County  had  no  authority  of 
law  for  making  and  issuing  the  obligations  sued  on. 

It  appears  from  the  bill  of  exceptions  that  the  court-house 
of  Washington  County  was  destroyed  by  fire  in  the  spring  of 
VOL.  cxix— 12 
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1872;  that  in  the  following  August  the  defendants,  the  County 
Commissioners,  rented  the  building  for  the  purchase  of  which 
the  bonds  sued  on  Avere  afterwards  issued,  which  is  situated 
about  200  yards  from  the  court-house  which  was  destroyed  by 
fire,  in  the  town  of  Plymouth,  and,  before  the  succeeding  fall 
term  of  the  Superior  Court,  gave  notice,  bj'-  public  advertise- 
ment for  thirty  days,  declaring  the  house  so  rented  to  be  the 
public  court-house  of  Washington  County,  and  that  courts 
were  held  continuously  therein  until  the  commencement  of  the 
action. 

The  defendant  offered  in  evidence  a  copy  of  the  proceed- 
ings, as  recorded,  of  a  special  meeting  of  the  Board  of  County 
Commissioners  of  Washington  County,  held  on  the  first  Mon- 
day in  October,  1877,  at  which  the  whole  number  of  five  were 
present.  The  transcript  of  the  proceedings  of  that  meeting 
sets  out  a  paper  addressed  to  the  Board  of  Commissioners  of 
Washington  County,  signed  by  eight  justices  of  the  peace, 
requesting  that  body,  at  its  next  meeting,  to  contract  "  for  the 
purchase  of  the  brick  store  and  lot  in  Plymouth,  lately  the 
custom-house,  for  the  use  of  the  county  of  Washington  for  a 
court-house,  paying  for  the  same  the  bonds  of  the  county, 
bearing  six  per  cent,  interest,  payable  at  one,  two,  three,  four 
and  five  years,  with  interest  from  date,  at  price  of  five  thousand 
dollars,  or  five  bonds  of  one  thousand  dollars  each,  at  the  rate 
of  interest  due  as  aforesaid,  as  we  have  here  reconsidered. 

"Plymouth,  K  C,  September  24th,  1877." 

It  was  thereupon  moved  and  seconded  that  a  vote  of  the 
board  be  taken  on  the  purchase  of  the  brick  building  then 
used  as  a  court-house.  Whereupon  three  votes  were  cast  for 
said  purchase  and  one  vote  against  it.  The  record  of  the 
proceedings  of  the  meeting  then  contains  the  following : 

"Whereas  the  court-house  of  the  county  of  Washington, 
with  the  offices  for  the  preservation  of  the  public  records  and 
for  the  transaction  of  the  pubUc  business,  were  destroyed  by 
fire  in  the  month  of  May,  1872,  and  it  is  absolutely  necessary 
that  the  county  shall  own  a  court-house,  with  suitable  offices 
wherein  the  pubUc  records  may  be  safely  kept,  and  wherein  the 
officers  of  the  court  and  the  county  can  conveniently  transact 


Digitized  by 


Google 


WASHINGTON  COUNTY  v.   SALLINGER.  179 

Opinion  of  the  Court. 

the  public  business,  and  this  board  declare  that  it  is  inexpedi- 
ent longer  to  occupy  a  rented  house  for  these  purposes ;  and 
whereas  Louis  M.  Homthal,  of  the  city  of  New  York,  has 
offered  to  sell  to  this  Board  of  Commissioners  for  said  county 
the  water  part  of  lot  numbered  one  hundred  and  forty  nine, 
situated  in  the  town  of  Plymouth  in  said  county,  so  numbered 
upon  the  plat  or  plan  of  said  town,  known  as  the  custom- 
house property,  fronting  fifty  feet  upon  Water  street  and 
extending  to  the  river,  including  the  wharf  upon  the  same, 
with  the  brick  house  forty  feet  wide,  sixty  feet  long,  of  three 
stories  in  height,  with  basement  or  cellar,  at  the  price  of  five 
thousand  dollars,  to  be  secured  by  the  bonds  of  the  Board  of 
Commissioners,  payable  in  five  equal  annual  instalments, 
bearing  interest  at  the  rate  of  six  per  centum  per  anmmi,  and 
agree  to  execute  title  to  the  same  upon  payment  of  the  pur- 
chase-money and  interest,  and  to  execute  to  this  board  a  bond, 
with  surety,  to  perform  this  agreement;  and  whereas  a 
majority  of  the  justices  of  said  county  have  in  writing  directed 
this  Board  of  County  Commissioners  to  accept  the  offer  of 
the  said  L.  M.  Homthal,  and  to  make  the  purchase  of  said 
property  upon  the  terms  named : 

"  It  is  ordered  by  this  board,  a  majority  of  said  justices  con- 
curring, that  James  G.  Ausbon,  chairman  of  this  board,  con- 
tract with  the  said  L.  M.  Homthal,  through  his  agent,  L.  H. 
Homthal,  for  the  purchase  of  said  property ;  that  he  take  from 
the  said  L.  M.  Homthal  his  bond,  with  surety  as  above  pro- 
vided, and  that  he  execute,  as  chairman  of  this  board,  five 
bonds,  each  for  one  thousand  dollars,  payable  severally  1st  Octo- 
ber, 1878,  1879,  1880,  1881,  1882,  bearing  six  per  centum  inter- 
est ;  that  he  cause  the  same  to  be  countersigned  by  the  clerk 
of  this  board,  who  is  the  register  of  deeds  for  this  county, 
and  that  the  seal  of  his  office  be  attached.  (Signed)  J.  G. 
Ausbon,  Chairman." 

The  transcript  of  the  record  of  the  proceedings  of  a  special 
meetmg  of  the  Board  of  County  Commissioners,  held  on. the 
first  Monday,  November  5,  1877,  was  also  put  in  evidence, 
wherein  it  appeared  as  follows :  J.  G.  Ausbon,  as  chairman,  re- 
ported in  writing  "  that  in  obedience  to  the  order  of  this  board 
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proposed  on  the  1st  day  of  October,  1877,  he  accepted  the  bond 
of  L.  M.  Ilornthal,  of  the  city  of  New  York,  in  the  penal  sum 
of  ten  thousand  dollars,  with  justified  surety,  conditioned  to 
execute  title  to  this  Board  of  County  Commissioners  for  the 
brick  store  and  lot  in  Plymouth,  known  as  the  custom-house, 
upon  payment  of  the  purchase-money,  and  that  under  said  or- 
der he  executed  to  him  five  bonds,  each  for  one  thousand  dol- 
lars, dated  the  1st  day  of  October,  1877,  bearing  six  per  cent, 
interest  from  date,  payable  at  one,  two,  three,  four,  and  five 
years  from  date,  which  were  countersigned  by  the  clerk  of  this 
l)oai'd,  and  sealed  with  the  seal  of  his  office  as  register  of  deeds, 
and  that  he  has  caused  the  said  title  bond  to  be  proved  and 
registered." 

It  was  thereupon  ordered  that  the  report  be  adopted,  and 
that  the  action  of  the  chairman  in  the  premises  be  in  all  re- 
spects confirmed  and  approved.  All  the  commissioners  were 
present  at  this  meeting. 

Upon  this  state  of  case,  the  court  directed  the  jury  that  the 
plaintiff  was  entitled  lo  recover,  and  there  was  verdict  and 
judgment  accordingly. 

It  is  now  contended  by  the  plaintiff  in  error  that  the  ruling 
of  the  court,  and  the  judgment  rendered  in  pursuance  thereof, 
are  erroneous  on  two  grounds :  First.  That  by  the  laws  of 
North  Carolina  in  force  at  that  time,  and  apphcable  to  the 
transaction,  the  commissioners  of  the  county  had  no  power  to 
cliange  the  site  of  the  county  court-house,  unless  authorized  to 
do  so  by  a  unanimous  vote  of  all  the  members  of  the  board  at 
their  September  meeting,  and  after  a  notice  of  the  proposed 
change,  specifying  the  new  site,  pubhshed  in  a  newspaper 
printed  in  the  county  and  posted  in  one  or  more  public  places 
in  every  township  in  the  county  for  three  months  next  imme- 
diately preceding  the  annual  meeting  at  which  the  final  vote 
on  the  proposed  change  was  to  be  taken  ;  and  upon  that  point 
he  cites  the  Laws  of  North  Carolina,  1868,  c.  20,  §  8,  sub-sec.  8  ; 
and  Battle's  Revisal,  1873,  c.  27,  §  8,  sub-sec.  8.  Second.  That 
the  Board  of  Commissioners  did  not  have  the  power  to  make 
the  contract  in  question,  and  the  bonds  in  pursuance  and  exe- 
cution of  the  same,  "  without  the  concurrence  of  a  majority 
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of  the  justices  of  the  peace  sitting  with  them,"  in  pursuance  of 
§  5  of  the  Laws  of  North  Carolina  of  1876-1877,  c.  141. 

The  statute  of  North  Carolina  referred  to  in  support  of  the 
first  assignment  of  error  is  the  Act  of  1868,  c.  20.  It  pro- 
vides for  the  organization  and  government  of  counties,  and 
enacts  that  every  county  is  a  body  politic  and  corporate,  and 
has  the  powers  specified  by  statute  or  necessarily  implied  in 
such  a  body,  which  can  only  be  exercised  by  the  Board  of 
Commissioners  or  in  pursuance  of  a  resolution  adopted  by 
them.  Among  its  general  powers  enumerated  is,  "to  pur- 
chase and  hold  land  within  its  limits,  and  for  the  use  of  its  in- 
habitants, subject  to  the  supervision  of  the  General  Assembly." 
The  Board  of  Commissioners  of  each  county  are  required  to 
hold  a  regular  meeting  at  the  court-house  on  the  first  Mondays 
of  September  and  March  of  each  year.  They  are  expressly 
authorized  "  to  purchase  real  property  necessary  for  any  public 
county  building,  and  for  the  support  of  the  poor,  and  to  deter- 
mine the  site  thereof  where  it  has  not  been  already  located ; " 
also,  to  locate  the  necessary  county  buildings,  and  to  raise,  by 
tax  upon  the  county,  the  money  necessary  for  their  erection. 
Subdivision  8  of  §  8  of  the  statute  is  as  follows :  "  To  re- 
move or  designate  a  new  site  for  any  county  building ;  but 
the  site  of  any  county  building  already  located  shall  not  be 
changed  unless  by  a  unanimous  vote  of  all  the  members  of  the 
board  at  the  regular  September  meeting,  and  unless  upon 
notice  of  the  proposed  change,  specifying  the  new  site.  Such 
notice  shall  be  published  in  a  newspaper  printed  in  the  county, 
if  there  be  one,  and  posted  in  one  or  more  public  places  in 
every  township  in  the  county  for  three  months  next  immedi- 
ately preceding  the  annual  meeting  at  which  the  final  vote  on 
the  proposed  change  is  to  be  taken.  Such  new  site  shall  not 
be  more  than  one  mile  distant  from  the  old,  except  upon  the 
special  approval  of  the  General  Assembly." 

It  is  for  want  of  conformity  to  the  directions  of  this  clause 
that  it  is  contended  that  the  proceedings  of  the  County  Com- 
missioners of  Washington  County  in  the  purchase  of  the  court- 
house building  which  constitutes  the  consideration  for  the  ob- 
ligations in  suit,  are  illegal.    We  are  of  opinion,  however,  that 
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the  provisions  of  that  sub-section  do  not  apply  to  the  circum- 
stances of  the  present  case.  The  language  of  the  law  is 
Hinited  to  the  removal  or  designation  of  a  new  site  for  an  ex- 
isting county  building,  and  cannot  be  applied  to  a  case  such  as 
the  present,  where  the  court-house  has  been  destroyed  bj''  fire. 
It  was  the  duty  of  the  commissioners,  after  the  destruction  of 
the  existing  court-house,  to  provide  a  place  where  the  courts 
could  be  held  and  a  building  suitable  for  the  purpose.  The 
renting  of  a  building  in  another  locahty  cannot  be  considered 
as  a  removal  or  designation  of  a  new  site  for  the  county  build- 
ing already  located.  Where  a  county  building  has  been  de- 
stroyed by  fire,  its  site  cannot  be  said  any  longer  to  exist  as  a 
location.  A  Uteral  adherence,  as  required  by  the  argument 
for  the  plaintiff  in  error,  to  the  terms  of  the  section  in  its  ap- 
pUcation  to  this  case  leads  to  a  necessary  absurdity,  for  the 
regular  September  meeting,  at  which  the  unanimous  vote  of 
the  board  must  be  given,  which  it  is  contended  is  a  necessary 
condition  precedent  to  the  validity  of  the  transaction,  is  re- 
quired to  be  held  at  the  court-house,  but,  according  to  the  cir- 
cumstances of  this  case,  there  was  no  court-house  at  which  any 
such  meeting  could  be  held.  By  the  terms  of  the  law  the 
County  Commissioners  have  power  to  designate  the  site  of  any 
county  building  not  already  and  previously  located,  and  the 
terms  of  the  sub-section  relied  on  applj^^,  we  think,  only  to  the 
case  where  it  is  a  naked  proposition  to  abandon  one  building, 
then  in  use  for  county  purposes,  and  to  establish  another  one 
in  another  site  for  the  same  purpose. 

In  the  present  case,  also,  if  there  was  any  change  in  the  site 
of  the  county  building,  it  took  place  immediately  after  the  de- 
struction by  fire  of  the  old  one,  when  the  premises  subse- 
quently purchased  were  leased  by  the  commissioners  and  occu- 
pied as  a  county  court-house.  This  had  been  done  five  years 
previously.  In  the  meantime  the  occupancy  of  the  place  in 
question  as  a  court-house  had  been  public  and  notorious,  so 
that,  we  think,  it  may  be  considered  at  the  time  when  the  pur- 
chase of  the  property  was  made  that  the  site  for  a  county 
court-house  had  been  already  estabUshed.  The  change  of  title 
from  that  of  lessee  for  a  term  of  years  to  an  ownership  in  fee 
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by  reason  of  the  purchase  was  not  a  change  of  the  site  of  a 
county  building.  It,  therefore,  does  not  come  within  the  pro- 
hibition rehed  on. 

As  to  the  second  assignment  of  error,  reliance  is  had  upon 
an  act  to  establish  county  governments,  ratified  February  27, 
1877.  Laws  of  North  CaroUna,  1870-1877,  c.  141,  p.  226.    That 
was  a  statute  which  enacted  a  new  mode  of  governing  coun- 
ti^.    It  provided  in  §  4  that  justices  of  the  peace  should  be 
elected  by  the  (General  Assembly,  and  the  General  Assembly, 
it  was  provided,  at  its  then  present  session,  should  elect  three 
justices  of  the  peace  for  each  township  in  the  several  counties 
of  the  State,  to  be  divided  into  three  classes,  and  hold  their 
offices  for  the  terms  of  two,  four,  and  six  years  respectively ; 
but  the  successor  of  each  class,  as  his  term  expired,  should  be 
elected  by  the  General  Assembly  for  the  term  of  six  years. 
It  was  also  provided  that  the  terms  of  those  elected  at  the 
then  present  session  of  the  General  Assembly,  should  begin  at 
the  expiration  of  the  terms  for  which  the  justices  of  the  peace 
then  in  office  had  been  elected,  and  not  before.    Section  5 
enacted  that  justices  of  the  peace  for  each  county,  on  the  first 
Monday  in  August,  1878,  and  on  the  first  Monday  in  August 
every  two  years  thereafter,  should  assemble  at  the  court-house 
of  their  respective  counties,  and,  a  majority  being  present, 
should  proc^d  to  the  election  of  not  less  than  three,  nor  more 
than  five,  persons  to  be  chosen  from  the  body  of  the  county, 
including  the  justices  of  the  peace,  who  should  be  styled  the 
Board  of  Commissioners  for  the  county,  and  hold  their  offices 
for  two  years  from  the  date  of  their  qualification,  and  until 
their  successors  should  be  elected  and  qualified.    Those  elected 
on  the  first  Monday  in  August,  1878,  were  to  enter  upon  the 
duties  of  their  office  immediately  upon  the  expiration  of  the 
term  for  which  the  Board  of  County  Commissioners  then  in 
office  had  been  elected,  and  not  before.     The  same  section 
contained  the  following  proviso :   "  Provided^  however^  That 
the  Board  of  Commissioners  shall  not  have  power  to  levy 
taxes,  to  purchase  real  property,  to  remove  or  designate  new 
sites  for  county  buildings,  to  construct  or  repair  bridges,  the 
cost  whereof  may  exceed  five  hundred  dollars,  or  to  borrow 
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money  for  the  county,  nor  alter  or  make  additional  townships, 
without  the  concurrence  of  a  majority  of  the  justices  of  the 
peace  sitting  with  them;  and  for  the  purposes  embracal  in 
this  proviso  the  justices  of  the  peace  of  the  county  shall  meet  - 
with  the  Board  of  Commissioners  on  the  first  Monday  in 
August,  one  thousand  eight  hundred  and  seventy-eight,  and 
annually  thereafter,  unless  oftener  convened  by  the  Board  of 
Commissioners,  who  are  hereby  empowered  to  call  together 
the  justices  of  the  peace,  when  necessary,  not  oftener  than 
once  in  three  months ;  but  for  such  services  the  justices  of  the 
peace  shall  receive  no  compensation." 

The  next  section  of  the  statute  provided  that  the  Board  of 
Commissioners  so  elected  should  have  and  exercise  the  juris- 
diction and  powers  vested  in  the  Board  of  Conmiissioners  then 
existing. 

It  is  quite  evident,  we  think,  that  the  proviso  to  §  5,  which 
is  relied  upon  as  prohibiting  the  exercise  of  the  powers  speci- 
fied, except  in  conjunction  with  the  justices  of  the  peace  sitting 
with  the  Board  of  Commissionei's,  applies  only  to  those  com- 
missioners who  should  be  chosen  thereafter  under  the  provisions 
of  that  act,  the  first  election  under  which  could  not  occur  prior 
to  the  first  Monday  in  August,  1878;  and  that  those  then 
elected  could  not  enter  upon  the  duties  of  their  offices  until 
after  the  expiration  of  the  term  for  which  the  existing  Boards 
of  County  Commissioners  then  in  office  had  been   elected. 
The  limitations  upon  the  powers  of  the  commissioners  under 
that  statute  cannot  be  construed  as  affecting  the  powers  of 
the  Boards  of  Commissioners  in  office  at  the  date  of  this  trans- 
action, which  was  in  the  year  1877.    The  Act  of  Februarj^  27, 
1877,  therefore,  has  no  application  to  this  case.     There  is, 
therefore,  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is 

Affirmed. 
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FREEMAN  v.  ALDERSOK 

ERROR   TO   THE   CIRCUIT   COURT   OF    THE     UNITED    STATES    FOR    THE 
NORTHERN   DISTRICT   OF   TEXAS. 

Argued  November  2, 1886.  — Decided  November  29, 1886. 

A  personal  judgment  for  costs  may  not  be  rendered  against  the  defendant, 
on  default,  in  an  action  of  trespass  to  try  title  to  real  estate,  if  citation 
was  served  on  liira  by  publication,  as  anon-resident,  and  not  personally ; 
and  if  siicli  judgment  be  entered,  it  cannot  be  enforced  against  otlier 
property  of  the  defendant  within  the  jurisdiction  of  the  court. 

The  following  was  the  case  as  stated  by  the  court. 

This  was  an  action  of  trespass  to  try  the  title  to  certain  land 
in  Texas.  It  is  the  form  in  use  to  recover  possession  of  real 
property  in  that  State. 

The  plaintiffs  claimed  the  land  under  a  deed  to  their  grantor, 
executed  by  the  sheriff  of  McLennan  County,  in  that  State, 
upon  a  sale  under  an  execution  issued  on  a  judgment  in  a 
State  court  for  costs,  rendered  against  one  Henry  Alderson, 
then  owner  of  the  property,  but  now  deceased. 

The  defendants  asserted  title  to  the  land  as  heirs  of  Aider- 
son,  contending  that  the  judgment,  under  which  the  alleged 
sale  was  made  was  void,  because  it  was  rendered  against  him 
without  personal  service  of  citation,  or  his  appearance  in  the 
action. 

The  material  facts  of  the  case,  as  disclosed  by  the  record,  are 
briefly  these:  On  the  16th  of  July,  1855,  a  tract  of  land  com- 
prising one  third  of  a  league  was  patented  by  Texas  to  Aider- 
son,  who  had  been  a  soldier  in  its  army.  One  undivided  half 
of  this  tract  was  claimed  by  D.  C.  Freeman  and  G.  E.  Free- 
man, and  they  brought  an  action  against  him  for  their  interest. 
The  pleadmgs  in  that  action  are  not  set  forth  in  the  transcript, 
but  from  the  record  of  the  judgment  therein,  which  was  pro- 
duced, we  are  informed  that  the  defendant  was  a  non-resident 
of  the  State,  and  that  the  citation  to  him  was  made  by  pubh- 
cation.    There  was  no  personal  service  upon  him,  nor  did  he 
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appear  in  the  action.  The  judgment,  which  was  rendered  on 
the  1st  of  October,  1858,  was  of  a  threefold  character.  It  first 
adjudged  that  the  plaintiffs  recover  one  undivided  half  of  the 
described  tract.  It  then  appointed  commissioners  to  partition 
and  divide  the  tract,  and  set  apart,  by  metes  and  bounds,  one 
half  thereof,  according  to  quantity  and  quality,  to  the  plain- 
tiffs ;  and  to  make  their  re\K>rt  at  the  following  term  of  the 
court.  And,  finally,  it  ordered  that  the  plaintiffs  have  judg- 
ment against  the  defendant  for  all  costs  in  the  case,  but  stayed 
execution  until  the  report  of  the  conmiissioners  should  be 
returned  and  adopted,  and  a  final  decree  entered. 

At  the  following  term,  the  commissioners  made  a  report 
showing  that  they  had  divided  the  tract  into  two  equal  par- 
cels. The  report  was  confirmed,  and  on  the  31st  of  March, 
1859,  the  court  adjudged  that  the  title  to  one  of  these  parcels 
was  divested  from  Alderson  and  vested  in  the  plaintiffs,  the 
two  Freemans,  and  that  they  recover  all  costs  in  that  behalf 
against  him,  which  were  $61.45,  and  that  execution  i^ue 
therefor.  Execution  therefor  was  issued  to  the  sheriff  of 
McLennan  County  on  the  30th  of  May,  directing  him  to  make 
the  amount  out  of  "the  goods, chattels,  lands,  and  tenements" 
of  the  defendant.  It  was  levied  on  the  other  half  of  the 
divided  tract,  which  remained  the  defendant's  propert3^  On 
the  5th  of  July,  1859,  this  half  was  sold  by  the  sheriff  to  one 
James  E.  Head  for  $66.79,  being  the  costs  mentioned  and 
his  fees  for  the  levy  and  for  his  deed,  which  was  executed  to 
the  purchaser.  In  September  following.  Head  conveyed  the 
premises  to  D.  C.  Freeman,  for  the  alleged  consideration  of 
$178.  Two  of  the  defendants  disclaimed  having  any  interest. 
The  other  defendants,  including  Freeman,  so  far  as  their  title 
is  disclosed  by  the  transcript,  claimed  under  the  sheriff's  deed. 

On  the  trial,  the  defendants,  to  show  title  out  of  the  plain- 
tiffs, offered  in  evidence  the  judgment  for  the  costs,  the  execu- 
tion issued  thereon,  and  the  sheriff's  deed  ;  to  the  introduction 
of  which  the  plaintiffs  objected,  on  the  ground  that  the  judg- 
ment for  costs  was  a  judgment  in  personam^  and  not  in  rem^ 
and  was  rendered  against  the  defendant,  who  was  a  non-resident 
of  the  State,  without  his  appearance  in  the  action  or  personal 
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service  of  citation  upon  him,  but  upon  a  citation  by  publication 
only,  and  therefore  constituted  no  basis  of  title  in  the*  pur- 
chaser under  the  execution. 

The  court  sustained  the  objection  and  excluded  the  docu- 
ments from  the  jury;  and  the  defendants  excepted  to  the 
ruling.  No  other  evidence  of  title  being  produced  by  the 
defendants,  a  verdict  was  found  for  the  plaintiffs,  and  judg- 
ment in  their  favor  was  entered  thereon ;  to  review  which  the 
case  is  brought  to  this  court  on  a  writ  of  error. 

Mr,  M,  F,  Morris  for  plaintiflf  in  error. 

Mr.  L.  W.  Goodrich  and  Mr.  E.  U.  Grahcmi  for  defendants 
in  error,  submitted  on  their  briefs. 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  as  follows : 

Actions  in  rem^  strictly  considered,  are  proceedings  against 
property  alone,  treated  as  responsible  for  the  claims  asserted 
by  the  libellants  or  plaintiffs.  The  property  itself  is  in  such 
actions  the  defendant,  and,  except  in  cases  arising  during  war 
for  its  hostile  character,  its  forfeiture  or  sale  is  sought  for  the 
wrong,  in  the  commission  of  which  it  has  been  the  instrument, 
or  for  debts  or  obligations  for  which  by  operation  of  law  it  is 
liable.  The  court  acquires  jurisdiction  over  the  property  in 
such  cases  by  its  seizure,  and  of  the  subsequent  proceedings  by 
pubUc  citation  to  the  world,  of  which  the  owner  is  at  Uberty 
to  avail  himself  by  appearing  as  a  claimant  in  the  case. 

There  is,  however,  a  large  class  of  cases  which  are  not 
strictly  actions  in  rem^  but  are  frequently  spoken  of  as  actions 
quad  in  rem^  because,  though  brought  against  persons,  they 
only  seek  to  subject  certain  property  of  those  persons  to  the 
discharge  of  the  claims  asserted.  Such  are  actions  in  which 
property  of  non-residents  is  attached  and  held  for  the  dis- 
charge of  debts  due  by  them  to  citizens  of  the  State,  and  ac- 
tions for  the  enforcement  of  mortgages,  and  other  hens.  Indeed, 
all  proceedings  having  for  their  sole  object  the  sale  or  other 
disposition  of  the  property  of  the  defendant  to  satisfy  the 
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.  demands  of  the  plaintiflf,  are  in  a  general  way  thus  d^ignated. 
But  they  differ,  among  other  thing*,  from  actions  which  are 
strictly  in  rem^  in  that  the  interest  of  the  defendant  is  alone 
sought  to  be  affected,  that  citation  to  him  is  r^uired,  and 
that  judgment  therein  is  only  conclusive  between  the  parties. 

The  State  has  jurisdiction  over  property  within  its  Uraits 
owned  by  non-residents,  and  may,  therefore,  subject  it  to  the 
payment  of  demands  against  them  of  its  own  citizens.  It  is 
only  in  virtue  of  its  jurisdiction  over  the  property,  as  we  said 
on  a  former  occasion,  that  its  tribunals  can  inquire  into  the 
non-resident's  obligations  to  its  own  citizens ;  and  the  inquiry 
can  then  proceed  only  so  far  as  may  be  necessary  for  the  dis- 
position of  the  property.  If  the  non-resident  possesses  no 
property  in  the  State,  there  is  nothing  upon  which  its  tribu- 
nals can  act.  Pemwyer  v.  Ncff,  95  U.  S.  714,  723.  They 
cannot  determine  the  vahdity  of  any  demand  beyond  that 
which  is  satisfied  by  the  property.  For  any  further  adjudica- 
tion, the  defendant  must  be  personally  served  with  citation  or 
voluntarily  appear  in  the  action.  The  laws  of  the  State  have 
no  ojieration  outside  of  its  territory,  except  so  far  as  may  be 
allowed  by  comity;  its  tribunals  cannot  send  their  citation 
beyond  its  hmits  and  require  parties  there  domiciled  to  re- 
spond to  proceedings  against  them ;  and  pubUcation  of  citation 
within  the  State  cannot  create  any  greater  obligation  upon 
them  to  appear.  75.,  page  727.  So,  necessarily,  such  tribu- 
nals can  have  no  jurisdiction  to  pass  upon  the  obligations  of 
non-residents,  except  to  the  extent  and  for  the  purpose  men- 
tioned. 

This  doctrine  is  clearly  stated  in  Cooper  v.  Reynolds^  10 
Wall.  308,  where  it  became  necessary  to  declare  the  effect  of 
a  personal  action  against  an  absent  party  without  the  jurisdic- 
tion of  the  court,  and  not  served  with  process  or  voluntarily 
appearing  in  the  action,  and  whose  property  was  attached, 
and  sought  to  be  subjected  to  the  payment  of  the  demand  of 
the  resident  plaintiff.  After  stating  the  general  purpose  of 
the  action,  and  the  inabihty  to  serve  process  upon  the  defend- 
ant, and  the  provision  of  law  for  attaching  his  property  in 
such  cases,  the  court,  speaking  hy  Mr.  Justice  Miller,  said: 
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"  If  the  defendant  appears,  the  cause  becomes  mainly  a  suit  in 
persanam,  with  the  added  incident  that  the  property  attached 
remains  liable,  under  the  control  of  the  court,  to  answer  to 
any  demand  which  ma}^  be  established  against  the  defendant 
by  tho  final  judgment  of  the  court.  But  if  there  is  no  appear- 
ance of  the  defendant,  and  no  service  of  process  on  him,  the 
case  becomes  in  its  essential  nature  a  proceeding  in  rem,  the 
only  effect  of  which  is  to  subject  the  property  attached  to  the 
payment  of  the  demand  which  the  court  may  find  to  be  due 
to  the  plaintiflf.  That  such  is  the  nature  of  this  proceeding  in 
this  latter  class  of  cases  is  clearly  evinced  by  two  well-estab- 
lished propositions :  First,  the  judgment  of  the  court,  though 
in  form  a  personal  judgment  against  the  defendant,  has  no 
effect  beyond  the  property  attached  in  that  suit.  No  general 
execution  can  be  issued  for  any  balance  unpaid  after  the 
attached  property  is  exhausted.  No  suit  can  be  maintained 
on  such  a  judgment  in  the  same  court,  or  in  any  other ;  nor 
can  it  be  used  as  evidence  in  any  other  proceeding  not  affect- 
ing the  attached  property";  nor  could  the  costs  in  that  pix>- 
ceeding  be  collected  of  defendant  out  of  any  other  property 
than  that  attached  in  the  suit.  Second,  the  court,  in  such  a 
suit,  cannot  proceed  unless  the  officer  finds  some  property  of 
defendant  on  which  to  levy  the  writ  of  attachment.  A  return 
that  none  can  be  found  is  the  end  of  the  case,  and  deprives 
the  court  of  further  jurisdiction,  though  the  publication  may 
have  been  duly  made  and  proven  in  court."    Page  318. 

To  this  statement  of  the  law  it  may  be  added,  what,  indeed, 
is  a  conclusion  from  the  doctrine,  that  whilst  the  costs  of  an 
action  may  properly  be  satisfied  out  of  the  property  attached, 
or  otherwise  brought  imder  the  control  of  the  court,  no  per- 
sonal hability  for  them  can  be  created  against  the  absent  or 
non-resident  defendant ;  the  power  of  the  court  being  limited, 
as  we  have  already  said,  to  the  disposition  of  the  property, 
which  is  alone  within  its  jurisdiction. 

The  pleadings  in  the  case  in  which  judgment  was  rendered 
for  costs  against  Alderson  are  not  before  us.  We  have  only 
the  formal  judgment,  from  which  it  should  seem  that  the  action 
was  to  recover  an  undivided  interest  in  the  property,  and  then 
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to  obtain  a  partition  of  it,  and  have  that  interest  set  apart  in 
severalty  to  the  plaintiffs  —  a  sort  of  mixed  action  to  try  the 
title  of  the  plaintiffs  to  the  undivided  half  of  the  property,  and 
to  obtain  a  partition  of  that  half.  Such  action,  though  dealing 
entirely  with  the  realty,  is  not  an  action  iii  rem  in  the  strict 
sense  of  the  term;  it  is  an  action  against  the  parties  named, 
and,  though  the  recovery  and  partition  of  real  estate  are  sought, 
that  does  not  change  its  character  as  a  personal  action ;  the 
judgment  therein  binds  only  the  parties  in  their  relation  to  the 
property.  The  service  of  citation  by  pubUcation  may  suflSce 
for  the  exercise  of  the  jurisdiction  of  the  court  over  the  prop- 
erty so  far  as  to  try  the  right  to  its  possession,  and  to  decree 
its  partition ;  but  it  could  not  authorize  the  creation  of  any 
personal  demand  against  the  defendant,  even  for  costs,  which 
could  be  satisfied  out  of  his  other  property. 

The  judgment  is  for  all  the  costs  in  the  case,  and  no  order  is 
made  that  they  be  satisfied  out  of  the  property  partitioned. 
Had  satisfaction  been  thus  ordered,  no  execution  would  have 
been  necessary.  The  execution,  also,  is  general  in  its  direction, 
commanding  the  sheriff  to  make  the  costs  out  of  any  property 
of  the  defendant. 

The  judgment,  as  far  as  the  costs  are  concerned,  must,  there- 
fore, be  treated  as  a  judgment  in  personam^  and,  for  the  reason 
stated,  it  was  without  any  binding  obligation  upon  the  defend- 
ant ;  and  the  execution  issued  upon  it  did  not  authorize  the  sale 
made,  and,  of  course,  not  the  deed  of  the  sheriff.  Were  the 
conclusion  otherwise,  it  would  follow,  as  indeed  it  is  claimed 
here,  that  a  joint  owner  of  real  property  might  sue  a  non-resi- 
dent co-tenant  for  partition,  and,  having  had  his  own  interest 
set  apart  to  himself,  proceed  to  sell  out  on  execution  the  inter- 
est of  his  co-tenant  for  all  the  costs. 

The  judgment  of  the  court  below  must  be 
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WILLAMETTE     MANUFACTLTJING     COMPANY     v. 
BANK  OF  BRITISH  COLUMBIA. 

APPEAL    FROM    THE    CIRCUIT   COURT    OF    THE    UNITED    STATES    FOR 
THE   DISTRICT   OF   OREGON. 

Argued  November  9, 1886.  —  Decided  November  29, 1880. 

It  is  within  the  power  of  a  legislature  which  creates  a  corporation  and 
grants  franchises  to  it,  to  authorize  it  to  sell  those  franchises. 

A  corporation  whicli  is  authorized  to  sell  its  franchises  is  authorized  to 
mortgage  them. 

A  statute  which  confers\ipon  a  corporation  the  right  to  take  water  from  a 
river  and  to  conduct  it  through  canals,  and  the  exclusive  right  to  the 
hydraulic  powers  and  privileges  created  by  the  water,  and  the  right  to 
use,  rent,  or  sell  the  same  or  any  portion  thereof,  authorizes  the  Corpora- 
tion to  mortgage  such  powers  and  privileges. 

This  was  a  suit  to  foreclose  a  mortgage.  The  case  is  stated 
in  the  opinion  of  the  court. 

Mr.  George  IT,  WiUiams  for  appellant  submitted  on  his 
brief,  citing :  Black  v.  Delaware  dk  liaritan  Canal  Co,^  7  C.  E. 
Green  (22  N.  J.  Eq.),  130 ;  Thomas  v.  Railroad  Co.,  101  U.  S. 
71;  Memphis  &c.  Railroad  v.  Berry,  112  U.  S.  609;  Louis- 
mile  <j&  Nashville  Railroad  v.  Palmes,  109  U.  S.  244;  Wilson 
V.  Gaines,  103  U.  S.  417;  Morga/n  v.  Louisia^ia,  93  U.  S.  217; 
Head  v.  Amoskeag  M^fg  Co,,  113  U.  S.  9,  and  cases  therein 
cited ;  Ca^s  v.  Manchester  Iron  Co,,  9  Fed.  Rep.  640 ;  Stetmrt 
V.  Jones,  40  Missouri,  140 ;  Mahoney  v.  Spring  Valley  Water 
Co,,  52  Cal.  159;  Abbot  v.  American  Hard  Rubber  Co.,  33 
Barb.  578;  McCaUoughY.  Moss,  5  Denio,  567;  Ileadv,  Provi- 
dence Ins,  Co,,  2  Oanch,  127;  Bank  of  Augusta  v.  Earle,  13 
Pet.  519;  Perrine  v.  Chesapeake  i&  Delaware  Railroad,  9 
How.  172;  Pearce  v.  Madison  iik  Indianapolis  Railroad,  21 
How.  441 ;  Barclay  v.  Talmxin,  4  Edw.  Ch.  123;  Marylxmd  v. 
Bank  of  Maryland,  6  G.  &  J.  205 ;  Farmers^  Bank  v.  Beaston, 
7  G.  &  J.  421 ;  S,  C,  28  Am.  Dec.  226;  BrinkerhoffY.  Brown^ 
7  Johns  Ch.  217. 
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Mr,  J,  N.  Dolph  for  appellee  cited :  Morgan  v.  Louisiana^ 
93  U.  S.  217;  SheeU  v.  Sdden,  2  Wall.  177;  East  Boston 
Freight  Co,  v.  Eastern  Railroad^  13  Allen,  422 ;  McAllhter  v. 
Plants  54  Mississippi,  106;  Aurora  Agricultural  Society  v. 
Paddoch,  SO  111.  203;  Curtis  v.  Leavitt,  15  K.  Y.  9;  Thomp- 
son V.  Lamhert^  44  Iowa,  239 ;  Van  ArsdaU  v.  Watson^  65  Ind. 
176;  Chu^k  v.  Fanners'  Woolen  M'fg  Co.,  15  Wend.  256; 
Fay  V.  NohUy  12  Cush.  1 ;  Ketchum  v.  Buffalo,  4  Kernan  (14 
X.  Y.),  356;  Whitewater  Canal  Co,Y,  Yalette,  21  How.  414, 
and  cases  cited  there;  Commercial  Bank  v.  Newport  M'fg 
Co.,  1  B.  Mon.  13;  S.  C.  35  Am.  Dec.  171;  State  v.  Jfansjield, 
3  Zabriskie  (23  K  J.  L.),  510;  S.  C.  57  Am.  Dec.  409;  JVeic 
Orleans,  dkc.  Railroad  v.  Delainore,  Wi  U.  S.  501;  Ragan 
Y.Aiken,  9  Lea,  609;  Houston  cfe  Tednas  Railroad  v.  /S^/r- 
%,  54  Texas,  125;  Miles  v.  Thome,  38  Cal.  335;  J?tf/i- 
dolj)h  V.  Lamed,  12  C.  E.  Green  (27  N.  J.  Eq.),  557;  Leppen- 
cott  V.  Allander,  27  Iowa,  460;  Bowman  v.  TFaMd';?,  2  McLean, 
376;  Felton  v.  i?m«,  22  Yt.  170;  S.  C.  54  Am.  Dec.  61;  Ben- 
son V.  Mayor,  10  Barb.  223 ;  Ladd  v.  Chatard,  1  Minor  (Ala.), 
366 ;  Lewis  v.  GanesvilU,  7  Ala.  85 ;  Dundy  v.  Chambers,  23 
111.  369;  Bank  of  Middlehury  Y.  Edgerton,ZO\t.  182;  ^«7/% 
V.  Breining,  45  Mich.  65. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

The  Willamette  Woolen  Manufacturing  Company,  the 
appellant,  was  incorjiorated  by  an  act  of  the  territorial  legisla- 
ture of  Oregon  on  the  17th  day  of  December,  1856,  which  act 
is  in  the  following  language : 

"  Sec.  1.  Be  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Oregon,  That  George  H.  Williams,  Alfred  Stan- 
ton, Joseph  Watt,  Joseph  Ilolman,  Daniel  Waldo,  William 
n.  Rector,  E.  M.  Barnum,  J.  G.  Wilson,  and  J.  D.  Boon,  and 
their  associates,  stockholders  in  the  joint  stock  company  kno^^l 
as  the  'Willamette  Woolen  Manufacturing  Company,'  and 
their  successors,  are  hereby  declared  a  body  corporate  and 
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politic  by  the  name  and  style  of  the  'WiUamette  Woolen 
Manufacturing  Company,'  for  the  purpose  of  creating  and  im- 
proving water  powers  and  privileges  and  manf acturing ;  and 
the  present  organization  of  said  joint  stock  company  shall  con- 
tinue until  changed  by  said  corporation. 

"Sec.  2.  Said  corporation  shall  have  power  to  purchase, 
receive,  and  possess  lands,  goods,  chattels,  and  effects  of  every 
kind,  the  same  to  use  and  dispose  of  at  pleasure;  to  contract 
and  be  contracted  with ;  to  sue  and  be  sued ;  to  have  a  common 
seal,  and  the  same  to  use  and  change  at  pleasure;  and  to 
ordain  and  estabhsh  such  by-laws  and  regulations  as  it  may 
deem  expedient  for  its  own  government  and  the  efficient  man- 
agement of  its  affairs,  consistent  with  the  Constitution  and 
laws  of  the  United  States  and  the  laws  of  this  Territory. 

"  Sec.  3.  The  capital  stock  of  said  corporation  shall  not  ex- 
ceed two  hundred  thousand  dollars,  and  shall  be  divided  into 
shares  of  not  less  than  one  hundred  dollars  each,  transferable 
as  its  by-laws  may  provide. 

"  Sec.  4.  Said  corporation  shall  receive,  possess,  and  enjoy 
all  the  property,  interests,  and  rights  of  said  joint  stock  com- 
pany, and  shall  hold  and  have,  and  may  enforce  by  legal  reme- 
dies, all  claims  and  obhgations  due  or  to  become  due,  given  or 
that  may  be  given  to  said  company ;  and  all  stock  due  or  to 
become  due  to  said  company  shall  be  payable  to  and  collected 
by  said  corporation;  and  the  individual  members  of  said  cor- 
poration shall  each  and  singular  be  liable  for  the  corporate 
debts  of  said  company,  contracted  while  a  member  of  the 
same,  to  the  amount  of  his  share  of  the  corporate  property. 

'•  Sec  5.  Said  corjx>ration  shall  have  power  to  bring  water 
from  the  Santiam  Kiver  to  any  place  or  places  in  or  near 
Salem,  to  be  brought  as  far  as  practicable  through  the  channel 
or  the  vaUey  of  Mill  creek ;  and  for  such  purpose  may  enter 
upon  lands  and  also  said  creek,  and  do  all  things  proper  and 
suitable  for  a  safe,  direct,  and  economical  conveyance  of  water 
as  aforesaid;  but  said  corporation  shall  do  no  unnecessary 
injury  to  private  property,  and  shall  be  answerable  in  damages 
to  any  person  whose  property  is  injured  by  its  acts. 

'*  Sec.  6.  Said  corporation  shall  have  the  exclusive  right  to 
VOL.  cxix — 18 
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the  hydraulic  powers  and  privileges  created  by  the  water 
which  it  takes  from  the  Santiam  Eiver,  and  may  use,  rent,  or 
sell  the  same,  or  any  portion  thereof,  as  it  may  deem  ex- 
pedient. 

"  Sec.  7.  This  act  shall  be  in  force  from  and  after  its  passage/' 

The  present  suit  was  brought  by  the  Bank  of  British  Colum- 
bia against  that  corporation  to  foreclose  a  mortgage  executed 
by  it  on  the  24th  day  of  August,  1875,  to  secure  the  payment 
of  promissory  notes  made  by  the  company,  amounting  origi- 
nally to  over  eighty  thousand  dollars,  of  which,  at  the  time  of 
bringing  the  suit,  only  about  fifteen  thousand  remained  unpaid. 
To  the  bill  of  foreclosure  the  defendant,  in  the  Circuit  Court, 
filed  an  answer  and  a  plea.  The  plea,  which  raises  the  only 
question  in  issue  here,  is  as  follows: 

"And  for  a  further  defence  and  plea  to  said  bill  of  com- 
plaint, said  defendant,  the  Willamette  Woolen  Manufacturing 
Company,  alleges  that  it  is  now,  and  continuously  for  more 
than  twenty  years  next  last  past  has  been,  incorporated  under 
and  by  virtue  of  an  act  of  the  Legislative  Assembly  of  the 
Territory  of  Oregon,  passed  December  17th,  1856,  and  entitled 
'  An  Act  to  incorporate  the  Willamette  Woolen  Manufacturing 
Company.'  That  the  fifth  section  of  said  act  provides  as 
follows,  viz. : 

"  ^  Sec.  5.  Said  corporation  shall  have  power  to  bring  water 
from  the  Santiam  Eiver  to  any  place  or  places  in  or  near 
Salem,  to  be  brought  as  far  as  practicable  through  the  channel 
or  the  valley  of  Mill  creek ;  and  for  such  purpose  may  enter 
upon  lands  and  also  said  creek,  and  do  all  things  proper  and 
suitable  for  a  safe,  direct,  and  economical  conveyance  of  water 
as  aforesaid ;  but  said  corporation  shall  do  no  unnecessary  in- 
jury to  private  property,  and  shall  be  answerable  in  damages 
to  any  person  whose  property  is  injured  by  its  acts.' 

"  That  the  rights  and  powers  enumerated  in  said  section 
five  of  said  act,  and  thereby  conferred  upon  defendant,  consti- 
tute the  personal  and  exclusive  franchise  of  defendant  as  such 
corporation,  and  that  said  mortgage  mentioned  in  plaintiflTs 
bill  of  complaint  included  said  franchise,  and  of  right  ought 
by  this  honorable  court  to  be  declared  null  and  void  and  of  no 


Digitized  by 


Google 


WILLAMETTE  CO.  v.  BANK  OF  BRITISH  COL.     195 
Opinion  of  the  Court 

effect  so  far  as  the  same  includes  said  franchise.  That  it  is 
necessary  to  the  use,  enjoyment,  and  maintenance  of  defend- 
ant's said  franchise  that  defendant  shall  have  and  retain  the 
exclusive  use  and  enjoyment  of  all  the  property  mentioned 
and  described  in  plaintiffs  jnortgage  set  out  in  said  bill  of 
complaint  which  relates  to  the  power  to  bring  water  from 
said  Santiam  River  to  said  Salem." 

That  court  overruled  the  plea,  and  decree  was  rendered  for 
the  plaintiff  ordering  a  sale  of  all  the  mortgaged  property 
upon  failure  to  pay  the  sum  found  due  within  a  reasonable 
time.  Sale  was  accordingly  made  by  the  commissioner  ap- 
pointed for  the  purpose,  and  the  manufacturing  company 
brought  this  case  here  on  appeal. 

The  assignments  of  error  made  in  this  court  are  as  f  oUows : 

"The  court  below  erred  — 

"1st.  In  holding  that  the  mortgage  was  valid  as  to  the 
franchise  created  by  said  section  five  of  the  act. 

"  2A  In  entering  a  decree  for  the  sale  of  said  franchise. 

"  3d.  In  determining  said  question  in  the  affirmative. 

"  4th.  In  holding  that  said  corporation  had  power  to  divest 
itself  of  its  corporate  franchise  hy  mortgage,  sale,  or  other- 
wise, without  the  consent  of  the  Legislature  of  Oregon." 

The  mortgage  commences  its  granting  clause,  descriptive  of 
the  property  conveyed,  by  saying  that  the  said  corporation 
"doth  hereby  grant,  bargain,  sell,  assign,  transfer,  set  over, 
and  convey  unto  the  party  of  the  second  part "  — meaning  the 
the  bank  —  "  its  assigns,  successors,  and  representatives,  all  the 
following  real  property  lying  and  being  situate  in  the  county 
of  Marion,  and  State  of  Oregon,  more  particularly  described  as 
follows,  to  wit : "  Then  follows  a  minute  description  by  metes 
and  bounds  and  courses  and  distances  of  the  realty  upon  which 
the  mill  property  of  the  party  of  the  first  part  now  stands. 
"  The  design  hereof  being  to  convey  the  entire  parcel  of  realty, 
together  with  the  tenements  and  buildings,  together  with  aU 
and  singular  the  machinery  of  every  kind  used  therein  or 
thereabout.  Also  the  power  to  bring  water  from  the  Santiam 
River  to  any  place  or  places  in  or  near  Salem,  the  same  to  be 
brought  as  far  as  practicable  through  the  channels  or  the  val- 


Digitized  by 


Google 


190  OCTOBER  TERM,    1886. 

OpiDlon  of  the  Court. 

ley  of  Mill  creek,  and  for  such  purposes  may  enter  upon  lands, 
and  also  said  creek,  and  do  aU  things  proper  and  suitable  for  a 
safe  and  economical  conveyance  of  water,  as  aforesaid;  also 
the  exclusive  right  to  the  hydrauhc  powers  and  privileges 
created  by  the  water  from  the  Santiam  Kiver;  also  all  the 
rights  and  powers  of  the  said  party  of  the  first  part  in  and  to 
the  water  rights,  powers,  and  privileges  obtained  under  its 
charter  or  articles  of  incorporation,  including  all  rights  and 
property  of  kindred  character  acquired  by  said  party  of  the 
first  part  in  any  way  or  from  any  person  since  the  incorpora- 
tion aforesaid.  Also  all  that  tract  or  parcel  of  realty  u]X)n 
which  the  party  of  the  first  part  has  now  in  operation  a 
sash  factory"  —  giving  a  full  description  of  it  —  "together 
mth  all  the  rights  of  way  now  owned  by  said  party  of  the 
first  part,  as  appurtenant  to  or  necessary  to  the  use  or  enjoy- 
ment of  said  rights,  privileges,  and  easements  in  the  water 
aforesaid,  together  with  all  and  singular  the  tenements,  here- 
ditaments, and  appurtenances  thereunto  belonging  or  in  any- 
wise appertaining,"  &c. 

The  decree  of  the  court  finds  "  that  the  defendant  corpora- 
tion, the  Willamette  Woolen  Manufacturing  Company,  did 
have  full  authority  and  power  to  make  and  execute  the  mort- 
gage now  here  sought  to  be  foreclosed,  and  that  it  conferred 
upon  the  plaintiff  corporation,  by  said  mortgage,  a  lien  upon 
all  its  right  and  power,  under  said  Territorial  act,  to  take 
Avater  from  the  Santiam  Eiver  in  upon  its  franchise  touchmg 
the  taking,  carrying,  and  using  of  said  water,  and  all  the 
rights,  privileges,  and  uses  incident  thereto,"  and  orders  a  sale 
of  the  property  as  mortgaged  unless  the  defendant  company 
pay  the  sum  of  $15,606.51  within  thirty  days  from  the  date 
of  the  decree. 

The  right  of  the  corporation  to  make  a  mortgage  which 
should  cover  everything  described  in  this  mortgage  under 
ordinary  acts  of  incorporation,  or  the  provisions  usually  found 
in  such  acts,  might  be  an  intei'esting  question.  It  also  admits 
of  doubt  whether  the  mortgagor  corporation  in  this  case  in- 
tended, by  the  use  of  the  general  language  found  in  tliis 
instrument  describing  what  was  conveyed,  to  transfer  all  oi 
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the  powers,  the  privileges,  and  the  franchises  conferred  upon 
it  by  its  charter.  It  was  undoubtedly  desirable,  in  making 
this  mortgage,  that  if  it  became  necessary  to  sell  under  it,  the 
purchaser,  in  getting  the  realty,  the  houses,  the  mills,  the 
manufacturing  machinery,  the  conduits  through  which  the 
water-power  came  to  operate  upon  that  machinery,  and  all 
the  tangible  property  necessary  to  the  use  of  that  water- 
power,  should  also  get  the  privilege  of  using  it ;  and  so  far  as 
the  privilege  of  using  that  particular  water  appropriated  to 
these  mills  was  a  franchise  or  special  grant  to  the  corporation, 
it  was  intended  to  be  conveyed  in  the  mortgage.  For  all  the 
powers  which  it  was  necessary  to  exercise  in  the  use  of  this 
water  as  a  manufacturing  motive  power,  the  Woolen  Coni- 
pany  intended  to  create  a  lien  upon  the  property  it  mortgaged. 

But  there  were  franchises  created  by  the  act  of  incor- 
poration which  would  be  of  no  value  to  the  purchaser, 
which,  in  the  nature  of  things,  could  not  be  transferred  to  it, 
and  which  were  not  intended  to  be  transferred  to  it.  Obvi- 
ously among  these  was  the  right  to  exist  as  a  corporation. 
The  sale  under  the  decree  of  foreclosure  did  not  annihilate  the 
Willamette  Woolen  Manufacturing  Company  so  that  it  no 
longer  bad  any  existence.  Nor  Avas  its  power  to  make 
contracts,  to  sue  and  be  sued,  to  have  a  common  seal,  to  buy 
other  lands  and  sell  them,  to  make  by-laws,  and  to  do  many 
other  things  Avhich  an  incorporated  body  can  do,  and  which 
are  described  in  the  second  section  of  its  charter,  ended  with 
such  sale.  Nor  is  it  all  clear  that,  if  it  had  sold  outright  the 
property  which  it  mortgaged  to  this  company,  it  would  not 
have  still  had  the  right  to  take  other  water  from  the  Santiam 
River  and  conduct  it  to  other  mills  and  other  places  for  the 
purposes  of  manufacture,  provided  it  did  not  interfere  with  or 
limit  the  water  and  the  use  of  the  Avater  which  it  had  sold. 

It  is,  however,  imnecessary  to  examine  these  matters  very 
critically.  The  charter  itself  seems  to  have  given  unlimited 
power  to  the  company  to  sell  everything  it  had,  including  its 
exclusive  right  to  the  hydraulic  powers  and  privileges  created 
by  tho  water  which  it  takes  from  the  Santiam  River.  Such 
is  the  express  language  of  the  sixth  section  of  the  charter. 
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Describing  what  it  is  that  is  granted  to  this  corporation  with 
regard  to  the  water  and  its  use,  and,  in  the  same  language, 
what  it  may  do  in  the  way  of  disposing  of  it,  it  says,  "  said 
corporation  shall  have  the  exclusive  right  to  the  hydraulic 
powers  and  privileges  created  by  the  water  which  it  takes 
from  the  Santiam  River,  and  may  use,  rent,  or  sell  the  same, 
or  any  portion  thereof,  as  it  may  deem  expedient." 

There  seems  to  be  here  no  limitation  upon  the  power  of  the 
coqK)ration  to  dispose  of  whatever  it  acquired  imder  the  stat- 
ute which  called  it  into  being.  Describing  in  the  same  sen- 
tence that  it  shall  have  "  the  exclusive  right  to  the  hydraulic 
powers  and  privileges  created  by  the  water  which  it  takes 
from  the  Santiam  River,"  it  declares  that  it  "  may  use,  rent, 
or  sell  the  same,"  which  means  all  of  it ;  and  to  show  that  it 
does  mean  all  of  it,  there  is  added  after  the  words  '•  sell  the 
same,"  the  further  clause^  "  or  any  portion  thereof,  as  it  may 
deem  expedient." 

It  is  hardly  necessary  to  say  that  this  right  to  sell  in  these 
general  and  strong  terms,  or  to  rent  or  to  use  it,  must  include 
the  power  to  mortgage  it.  A  mortgage  is  in  effect  a  sale  with 
a  power  of  defeasance,  which  may  ultimately  end  in  an  abso- 
lute transfer  of  the  title.  This  language  is  in  its  natiire  incon- 
sistent with  a  hmitation  upon  the  power  of  the  company  to 
transfer  its  rights  and  privileges.  If  there  is  anything  peculiar 
in  the  word  franchise  it  m.ust  include,  in  any  definition  that 
can  be  given  it,  this  word  "  privileges ; "  especially  when  the 
statute  speaks  of  "the  exclusive  right  to  the  hydraulic  powers 
and  privileges." 

As  Ave  have  already  said,  it  would  be  unprofitable  to  go  into 
an  inquiry  of  how  far  the  corporation  could  have  transferred 
these  exclusive  rights  and  privileges  to  anybody  else,  and  how 
far  it  could  have  divested  itself  of  them,  and  of  its  power  to 
use  them  if  no  such  language  had  been  in  the  charter.  But  the 
supreme  legislative  power,  which  had  the  right  to  make  this 
corporation,  and  to  which  it  would  be  subject  more  or  less  in 
its  exercise  of  the  powers  conferred  uix)n  it,  has  also  said,  as  it 
had  a  right  to  say,  that  it  may  sell  these  privileges,  may  ])art 
with  them,  and  may  transfer  them  to  other  persons,  and  we 
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think  this  langaage  is  sufficient  warrant  for  anything  actually 
conveyed  by  the  mortgage  and  by  the  decree  of  the  court. 
The  decree  is,  therefore, 

Affi/rmed, 


THE  HAERISBURG. 

APFEAX  FEOM  THE   CIECITIT  OOUET  OF  THE  UNITED  STATES  FOR  THE 
EASTERN   DISTRICT   OF   PENNSYLVANIA. 

Argaed  April  7, 1886.  ~  Decided  November  15, 1886. 

In  the  absence  of  an  act  of  Congress  or  a  statute  of  a  State  giving  a  right 
of  action  therefor,  a  suit  in  admiralty  cannot  l}e  maintained  in  the  courts 
of  the  United  States  to  recover  damages  for  the  death  of  a  human  being 
on  the  high  seas,  or  on  waters  navigable  from  the  sea,  which  is  caused 
by  negligence. 

If  a  suit  in  rem  can  be  maintained  in  admiralty  against  an  offending  vessel 
for  the  recovery  of  damages  for  the  death  of  a  human  being  on  the  high 
seas,  or  on  waters  navigable  from  tlie  sea,  which  is  caused  by  negligence, 
when  an  action  at  law  is  given  therefor  by  statute  in  the  State  where  the 
wrong  was  done  or  where  the  vessel  belonged,  (which  is  not  decided,)  it 
must  be  commenced  within  the  period  prescribed  by  the  State  statute  for 
the  beginning  of  process  there ;  the  time  within  which  the  suit  should  be 
commenced  operating  as  a  limitation  of  the  liability  created  by  statute, 
and  not  of  the  remedy  only. 

The  following  is  the  case,  as  stated  by  the  court. 

This  is  a  suit  in  rem  begun  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  on  the 
25th  of  February,  1882,  against  the  Steamer  Harrisburg,  by 
the  widow  and  child  of  SUas  E.  Eickards,  deceased,  to  recover 
damages  for  his  death  caused  by  the  negligence  of  the  steamer 
in  a  coUision  with  the  schooner  Marietta  Tilton,  on  the  16th 
of  May,  1877,  about  one  hundred  yards  from  the  Cross  Eip 
Light  Ship,  in  a  sound  of  the  sea  embraced  between  the  coast 
of  Massachusetts  and  the  Islands  of  Martha's  Yineyard  and 
Nantucket,  parts  of  the  State  of  Massachusetts.  The  steamer 
was  engaged  at  the  time  of  the  collision  in  the  coasting 
trade,  and  belonged  to  the  port  of  Philadelphia,  where  she 


Digitized  by 


Google 


200  OCTOBER  TERM,    1886. 

Statement  of  Facts. 

was  duly  enrolled  according  to  the  laws  of  the  United  States. 
The  deceased  was  first  officer  of  the  schooner,  and  a  resident 
of  Delaware,  where  his  widow  and  child  also  resided  when 
the  suit  was  begun. 

The  statutes  of  Pennsylvania  in  force  at  the  time  of  the  col- 
lision provided  that,  "  whenever  death  shall  be  occasioned  by 
unlawful  violence  or  negligence,  and  no  suit  for  damages 
be  brought  by  the  party  injured,  during  his  or  her  life,"  "  the 
husband,  widow,  children,  or  parents  of  the  deceased,  and  no 
other  relative,"  "may  maintain  an  action  for  and  recover 
damages  for  the  death  thus  occasioned."  "  The  action  shall  be 
brought  witliin  one  year  after  the  death,  and  not  thereafter." 
Brightly's  Purdon's  Dig.,  11th  ed.,  1267,  §§  3,  4,  5 ;  Act  of  April 
15,  1851,  §  18;  Act  of  April  0,  1855,  §§  1,  2. 

By  a  statute  of  Massachusetts  relating  to  railroad  corporor 
tipns,  it  was  provided  that  "  if,  by  reason  of  the  negligence  or 
carelessness  of  a  corjx)ration,  or  of  the  imfitness  or  gross 
negligence  of  its  servants  or  agents  while  engaged  in  its  busi- 
ness, the  life  of  any  person,  being  in  the  exercise  of  due  dili- 
gence, ...  is  lost,  the  corporation  shall  be  punished  by  a 
fine  not  exceeding  five  thousand  nor  less  than  five  hundred 
dollars,  to  be  recovered  by  indictment  and  paid  to  the  executor 
or  administrator  for  the  use  of  the  widow  and  chikb'en."  .  .  . 
"Indictments  against  corporations  for  loss  of  life  shall  be 
prosecuted  within  one  year  from  the  injury  causing  the  death." 
Mass.  Gen.  Stats.  ISOO,  c.  63,  §§  97-99;  Stat.  1874,  c.  372, 
§163. 

No  innocent  parties  had  acquired  rights  to  or  in  the  steamer 
between  the  date  of  the  colUsion  and  the  bringing  of  the  suit. 

Upon  this  state  of  facts  the  Circuit  Court  gave  judgment 
against  the  steamer  in  the  sum  of  $5100,  for  the  following 
reasons : 

"1.  In  the  admiralty  courts  of  the  United  States  the  death 
of  a  human  being  upon  the  high  seas  or  waters  navigable  from 
the  sea,  caused  by  neghgence,  may  be  complained  of  as  an 
injury,  and  the  wrong  redressed  under  the  general  maritime 
law. 

"  2.  The  right  of  the  libellants  does  not  depend  upon  the 
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statute  law  of  either  the  States  of  Massachusetts  or  Pennsyl- 
vania, and  the  limitation  of  one  year  in  the  statutes  of  these 
States  does  not  bar  this  proceeding. 

"  3.  Although  aji  action  in  the  State  courts  of  either  Massa- 
chusetts or  Pennsylvania  would  be  barred  by  the  Umitation 
expressed  in  the  statutes  of  those  States,  the  admiralty  is  not 
bound  thereby,  and  in  this  case  will  not  follow  the  period  of  . 
limitatioii  therein  provided  and  prescribed.  The  drowning 
complained  of  was  caused  by  the  improper  navigation,  negli- 
gence, and  fault  of  the  said  steamer,  producing  the  collision 
aforesaid,  and  the  libellants  are  entitled  to  recover. 

"4.  As  there  are  no  innocent  rights  to  be  affected  by  the 
present  proceedings,  and  no  inconvenience  will  result  to  the 
respondents  from  the  delay  attending  it,  the  action,  if  not 
governed  by  the  statutes  aforesaid,  is  not  barred  by  the  libel- 
lant's  laches.'^    15  Fed.  Rep.  610. 

From  that  decree  this  appeal  was  taken. 

Mr.  Tkoma%  Harty  Jr.y  for  appellant, 

Mr.  Ilenry  Fla/aders  for  appellees. 

It  is  not  controverted  by  counsel  for  appellant  that  a  marine 
tort  is  within  admiralty  jurisdiction ;  or  that  one  who  suffers 
loss  by  it  is  entitled  to  compensation :  it  is  only  denied  that  if 
the  injury  causes  death,  the  cause  of  action  survives  in  admi- 
ralty to  the  widow  and  children.  This  contention  is  supposed 
to  be  founded  on  the  common  law.  But  the  common  law  rule 
grew  out  of  the  feudal  system,  and  is  founded  on  the  idea  that 
the  private  wrong  is  merged  in  the  public  offence.  Neverthe- 
less, even  the  common  law  did  not  wholly  deny  redress  to  the 
widow  and  child.  It  allowed  an  appeal  of  murder,  which  was 
not  aboUshed  until  1818,  59.  Geo.  III.  o.  46,  §  1.  Ee  parte  Got- 
don^  104  U.  S.  515  is  understood  to  be  an  intimation  to  the  bar 
that,  as  the  common  law  rule  has  been  rejected  by  nearly  all 
enlightened  states,  it  will  be  rejected  by  this  court  when 
opportunity  offers.  Lord  Campbell  questioned  tlie  common 
law  doctrine  when  it  was  ruled  by  Lord  EUenborough  in  Baker 
V.  Bdtm,  1  Camp,  493.    And  see  9  &  10  Vict,  c,  93. 
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About  the  same  time  the  Scotch  comts  m  Drummond  or 
Brown  v.  McGregor^  Fac.  Coll.  1812-1814,  232,  in  an  action 
brought  by  the  widow  and  children  of  a  person  killed  while 
travelling  on  the  top  of  a  long  coach,  which  was  overturned  by 
a  post-chaise,  found  the  proprietors  of  the  two  vehicles  liable 
conjointly  to  the  widow  in  the  sum  of  £200,  and  to  each  chUd 
•  in  the  sum  of  £130.  The  case  was  aiHrmed  on  appeal,  on  the 
authority  of  Black  v.  CadeU^  decided  in  1804.  And  in  Patter- 
son  V.  Wallace^  1  Macqueen,  748,  it  was  not  controverted  that 
recovery  could  be  had  by  a  widow  and  children  for  loss  sus- 
tained by  the  death  of  the  husband  and  father. 

International  Law  is  in  accord  with  this  doctrine,  (a)  6ro- 
tius  says.:  "He  that  kills  a  man  unjustly  is  bound  to  physi- 
cians and  surgeons,  if  any  be  made  use  of,  and  to  make  such 
reparation  to  those  whom  the  deceased  person  was  obliged  in 
duty  to  maintain,  such  as  parents,  wife,  and  children,  as  the 
hope  of  that  maintenance  (regard  being  had  to  the  age  of  the 
deceased)  amounts  to."  Book  2,  c.  17.  (J)  Kutherford,  in  his 
"  Institutes  on  Natural  Law,"  in  remarking  upon  the  supposed 
distinction  between  the  life  of  a  freeman  and  a  slave,  says : 
"  If  we  observe  that  the  life  of  the  slave  can  no  otherwise  be 
looked  upon  as  the  master's  property,  than  as  he  had  an  in- 
terest in  it,  we  shall  find  that  there  is  no  reason  for  this  dis- 
tinction, since  as  far  as  the  relations  of  a  free  man  had  an 
interest  in  his  life,  the  person  who  murdered  him  is  obliged  to 
make  them  reparation.  So  that  in  either  case,  in  settling  the 
damages,  the  hfe  of  the  deceased  is  estimated  according  to  the 
interest  which  those  who  survive  him  might  have  in  it."  Book 
1,  c.  17,  §  9.  {c)  Domat,  in  his  work  on  the  Civil  Law,  says : 
"If  that  which  has  l)een  thrown  out  causes  the  death  of  a 
person,  the  person  who  did  it  .  .  .  will  be  liable  to  make 
good  the  damage  that  is  done."  Book  11,  Title  VIIL,  §  1,  Art. 
IV.  {d)  Puffendorf  says :  "  The  unjust  slayer  was  obliged  to  de- 
fray the  charges  of  physicians  and  chirurgeons,  and  to  give  to 
those  persons  whom  the  deceased  was,  by  a  fuU  and  perfect 
duty^  bound  to  maintain,  as  wife,  children,  and  parents,  so 
much  as  the  hope  of  their  maintenance  shall  be  valued  at." 
Law  of  Nature,  Book  3,  c.  1,  §  7.    {e)  And  Bell,  in  his  great 
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work  entitled,  "  Principles  of  the  Law  of  Scotland,"  §  2029, 
says:  "The  law  takes  cognizance  of  the  loss  and  suffering  of 
the  family  of  a  person  killed,  and  gives  assythment,  both  as 
indemnification  and  as  solatium.  This  was  formerly  taxed  by 
the  Barons  of  Exchequer,  but  in  more  modem  times  it  is 
matter  for  the  jurisdiction  of  the  Court  of  Session.  .  .  . 
The  right  of  action  is  with  the  wife  and  family  of  the  de- 
ceased; the  division  being  like  that  of  the  goods  in  com- 
munion." 

The  decisions  of  the  admiralty  courts  of  the  United  States 
are  in  accord  with  these  principles.  The  Sea  GnU^  Chase's 
Dec.  145;  The  Towcmda,  U  Leg.  Int.  394;  Ths  E.  B.  Ward, 
Jr.  17  Fed.  Kep.  456 ;  The  Damid  Reeves,  5  Hughes,  89 ;  The 
Charles  Morgan,  2  Flippin,  274;  The  Sylvan  Glen,  5  Fed. 
Kep.  335 ;  The  Manhasset,  18  Fed.  Eep.  918. 

The  case  of  Iluhgh  v.  New  Orleans  cfe  CaroUton  Railroad, 
6  La.  Ann.  495 ;  S.  C.  54  Am.  Dec.  565,  and  the  case  of  Her- 
man V.  New  Orleans  cfe  CaroUton  Railroad,  11  La.  Ann.  5, 
also  require  a  passing  comment.  The  action  in  each  case  was 
based  on  Article  2294  of  the  Louisiana  Civil  Code,  and  the 
decision  turned  on  the  construction  and  interpretation  of  that 
article.  The  article  was  copied  from  the  Code  Napoleon,  and 
was  identical  with  the  corresponding  article  in  that  code. 
The  French  Cour  de  Cassation  had  held  that  it  gave  redress 
to  the  personal  representatives  of  a  deceased  for  the  wrongful 
loss  of  his  life.  The  court  in  Iluhgh  v.  New  Orleans  cfe 
CaroUton  Railroad  held  otherwise.  The  question  was  again 
discussed  in  Hermann  v.  New  Orleans  <&  CaroUton  Railroad, 
and  in  this,  as  in  the  former  case,  there  was  a  great  parade  of 
authorities  "  of  learned  length  and  thundering  sound,"  but  on 
the  principle  of  stare  decisis  the  prior  decision  was  maintained. 
The  court,  however,  said:  "Were  the  question  res  nova,  we 
should  feel  great  diificulty  in  arriving  at  a  satisfactory  conclu- 
sion." But  whether  the  Cour  de  Cassation,  or  the  Louisiana 
Court  was  right,  or  whether,  in  the  discussion  Partida  or 
Pothier  was  to  be  considered  the  better  authority,  is  not 
important.  The  error  of  the  court  was  corrected  by  the 
wisdom  of  the  Legislature,  and  the  local  law  of  Louisiana 
was  put  in  harmony  with  the  law  of  admiralty. 
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The  State  statutes  of  limitation  are  not  applicable  to  pro- 
ceedings in  admiralty.  The  result  of  the  authorities  is  stated 
by  this  court  in  The  ^Key  City,  14  Wall.  660. 

Me.  Chief  Justice  Waite,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  question  to  be  decided  presents  itself  in  three  aspects, 
which  may  be  stated  as  follows : 

1.  Can  a  suit  in  admiralty  be  maintained  in  the  courts  of 
the  TJnited  States  to  recover  damages  for  the  death  of  a  human 
being  on  the  high  sea^,  or  waters  navigable  from  the  sea, 
caused  by  negligence,  in  the  absence  of  an  act  of  Congress,  or 
a  statute  of  a  State,  giving  a  right  of  action  therefor  ? 

2.  If  not,  can  a  suit  in  rem  be  maintained  in  admiralty 
against  an  oflfending  vessel  for  the  recovery  of  such  damages 
when  an  action  at  law  has  been  given  therefor  by  statute  in 
the  State  where  the  \vrong  was  done,  or  where  the  vessel 
belonged? 

3.  If  it  can,  will  the  admiralty  courts  permit  such  a  recov- 
ery in  a  suit  begun  nearly  five  years  after  the  death,  when 
the  statute  which  gives  the  right  of  action  provides  that  the 
suit  shall  be  brought  within  one  year  ? 

It  was  held  by  this  court,  on  full  consideration,  in  Insurance 
Company  v.  Brame,  95  U.  S.  756,  "  that  by  the  common  law 
no  civil  action  lies  for  an  injury  which  results  in  death."  See 
also  Deiinkk  v.  Railroad  Co.,  103  U.  S.  11,  21.  Such  also  is 
the  judgment  of  the  EngUsh  courts,  where  an  action  of  the 
kind  could  not  be  maintained  until  Lord  Campbell's  Act,  1> 
and  10  Vict.  c.  93.  It  was  so  recited  in  that  act,  and  so  said 
by  Lord  Blackburn  in  Seward  v.  The  Vera  Cruz,  10  App.  Cas. 
59,  decided  by  the  House  of  Lords  in  1884.  Many  of  the  cases 
bearing  on  this  question  are  cited  in  the  opinion  in  Lisurance 
Co.  V.  Brams.  Others  will  be  found  referred  to  in  an  elabo- 
rate note  to  Carey  v.  Berlcshire  Railroad,  1  Cush.  475,  in  48  Am. 
Dec.  616,  633.  The  only  American  cases  in  the  common  law 
courts  against  the  rule,  to  which  our  attention  has  been  called, 
are,  Cross  v.  Guthery,  2  Root,  90 ;  S.  C  1  Am.  Dec.  61 ;  Ford 
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.  Monroe^  20  Wend.  210;  Jaines  v.  Christy ^  18  Missouri,  162; 
nd  Sullivan  v.  Union  Pacijic  liaUroad^  3  Dillon,  334.  Cross 
.  Guthery^  a  Connecticut  case,  was  decided  in  1794,  and  can- 
ot  be  reconciled  with  GoodseU  v.  Hartford  &  New  Harden 
^ailroad^  33  Conn.  55,  where  it  is  said :  "  It  is  a  singular  fact, 
liat  by  the  common  law  the  greatest  injury  which  one  man 
an  inflict  on  another,  the  taking  of  his  life,  is  without  a  pri- 
ate  remedy."  Ford  v.  Munroe^  a  New  York  case,  Avas  sub- 
tantially  overruled  by  the  Court  of  Appeals  of  that  State  in 
^ireen  v.  Hudson  liiver  Railroad^  2  Keyes,  294 ;  and  Sullivan 
.  Union  Pacijic  Railroad^  decided  in  1874  by  the  Circuit 
"ourt  of  the  United  States  for  the  District  of  Nebraska,  is 
irectly  in  conflict  with  Insuram,ce  Co,  v.  Brame^  decided  here 
1 1878. 

We  know  of  no  Enghsh  case  in  which  it  has  been  authori- 
itively  decided  that  the  rule  in  admiralty  differs  at  aU  in  this 
articular  from  that  at  common  law.  Indeed,  in  The  Vera 
^ru2,  supra,  it  was  decided  that  even  since  Lord  Campbell's 
Lct  a  suit  in  rem  could  not  be  maintained  for  such  a  wrong, 
►pinions  were  dehvered  in  that  case  by  the  Lord  Chancellor 
M>lbome),  Lord  Blackburn,  and  Lord  Watson.  In  each  of 
aese  opinions  it  was  assumed  that  no  such  action  would  lie 
ithout  the  statute,  and  the  only  question  discussed  was 

hether  the  statute  had  changed  the  rule. 

In  view,  then,  of  the  fact  that  in  England,  the  source  of  our 
^'stem  of  law,  and  from  a  very  early  i)eriod  one  of  tlie  princi- 
al  maritime  nations  of  the  world,  no  suit  in  admiralty  can  be 
laintained  for  the  redress  of  such  a  wrong,  we  proceed  to 
iquire  whether,  under  the  general  maritime  law  as  adminis- 
ered  in  the  courts  of  the  United  States,  a  contrary  rule  has 
►een  or  ought  to  be  established. 

In  Plummer  v.  Wehh,  1  Ware,  75,  decided  in  1825,  Judge 
Vare  held,  in  the  District  Court  of  the  United  States  for  the 
)istrict  of  Maine,  in  an  admiralty  suit  in  personam,  that  "the 
ncient  doctrine  of  the  common  law,  founded  on  the  principles 
>f  the  feudal  system,  that  a  private  wrong  is  merged  in  a  felony, 
3  not  applicable  to  the  civil  polity  of  this  country,  and  has 
lot  been  adopted  in  this  State"  (Maine),  and  that  "a  Ubel  may 
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be  maintained  by  a  father,  in  the  admiralty,  for  consequential 
damages  resulting  from  an  assault  and  battery  of  his  minor 
child,"  "after  the  death  of  the  child,  though  the  death  was 
occasioned  by  the  severity  of  the  battery ; "  but  the  suit  was 
dismissed,  because  upon  the  evidence  it  did  not  appear  that 
the  father  had  in  fact  been  damaged.  The  case  was  after- 
wards before  Mr.  Justice  Story  on  appeal,  and  is  reported  in 
4  Mason,  380,  but  the  question  now  involved  was  not  consid- 
ered, as  the  court  found  that  the  cause  of  action  set  forth  in 
the  libel  and  proved  was  not  maritime  in  its  nature. 

We  find  no  other  reported  case  in  which  this  subject  was  at 
all  discussed  untiWutting  v.  Seabun/,  1  Sprague,  522,  decided  by 
Judge  Sprague  in  the  Massachusetts  district  in  1860.  In  that 
case,  which  was  in  personam,  the  judge  said  that  "the  weight 
of  authority  in  the  common  law  courts  seems  to  be  against  the 
action,  but  natural  equity  and  the  general  principles  of  law^  are 
in  favor  of  it,"  and  that  he  could  not  consider  it  "  as  settled 
that  no  action  can  be  maintained  for  the  death  of  a  human 
being."  The  hbel  was  dismissed,  however,  because  on  the 
facts  it  appeared  that  no  cause  of  action  existed  even  if  in  a 
proper  case  a  recovery  could  be  had.  The  same  eminent  judge 
had,  however,  held  as  early  as  1849,  in  Crapo  v.  AUen^  1 
Sprague,  185,  that  rights  of  action  in  admiralty  for  mere  per- 
sonal torts  did  not  survive  the  death  of  the  person  injured. 

Next  followed  the  case  of  The  Sea  OvU,  Chase's  Dec.  145, 
decided  by  Chief  Justice  Chase  in  the  Maryland  district  in  1867. 
That  was  a  suit  m  rem  by  a  husband  to  recover  damages  for 
the  death  of  his  wife  caused  by  the  negligence  of  the  steamer 
in  a  collision  in  the  Chesapeake  Bay,  and  a  recovery  was  had, 
the  Chief  Justice  remarking  that  "  there  are  cases,  indeed,  in 
which  it  has  been  held  that  in  a  suit  at  law  no  redress  can  be 
had  by  the  surviving  representative  for  injuries  occasioned  by 
the  death  of  one  through  the  wrong  of  another ;  but  these  are 
all  common  law  cases,  and  the  common  law  has  its  pecuUar 
rules  in  relation  to  this  subject,  traceable  to  the  feudal  system 
and  its  forfeitures,"  and  "  it  better  becomes  the  humane  and 
liberal  character  of  proceedings  in  admiralty  to  give  than  to 
withhold  the  remedy,  when  not  required  to  withhold  it  by  es- 
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iblished  and  inflexible  rules."  In  his  opinion  he  refers  to  the 
ading  English  case  of  Baker  v.  BoUon^  1  Camp.  493,  where 
le  common  law  rule  was  recognized  and  followed  by  Lord 
Uenborough  in  1808,  and  to  Carey  v.  Berkshire  Railroad^ 
Cush.  475 ;  S.  (7.  48  Am.  Dec.  616,  to  the  same  effect,  de- 
ided  by  the  Supreme  Court  of  Massachusetts  in  1848,  and 
len  says  that  "  in  other  States  the  English  precedent  has 
ot  been  followed."  For  this  he  cites  as  authority  Ford 
.  Munroe^  supra^  decided  in  1838,  but  which,  as  we  have 
Jen,  had  been  overruled  by  Green  v.  Hudson  River  RaUn 
jad  in  1866,  only  a  short  time  before  the  opinion  of  tlie 
hief  Justice  was  delivered,  and  James  v.  Christy^  18  Mis- 
)uri,  162,  decided  by  the  Supreme  Court  of  Missouri  in 
853.  The  case  of  The  Highland  Zight.Chase's  Dec.  150,  was 
efore  Chief  Justice  Chase  in  Maryland  about  the  same  time 
ith  The  Sea  GuU,  and  while  adhering  to  his  ruling  in  that 
ise,  and  remarking  that  "  the  admiralty  may  be  styled,  not 
Dproperly,  the  human  providence  which  watches  over  the 
ghts  and  interests  of  those  ^  who  go  down  to  the  sea  in  ships 
ad  do  their  business  on  the  great  waters,' "  he  referred  to  a 
[aryland  statute  giving  a  right  of  action  in  such  cases,  and 
len  dismissed  the  libel  because  on  the  facts  no  liabiUty  was 
stablished  against  the  vessel  as  an  offending  thing. 

Afterwards,  in  1873,  Mr.  Justice  Blatchford,  then  the  judge 
f  the  District  Court  for  the  Southern  District  of  New  York, 
ostained  a  Ubel  by  an  administrator  of  an  infant  child  who 
ook  passage  on  the  steamer  City  of  Brussels  with  his  mother 
t  Liverpool,  to  be  carried  to  New  York,  and  while  on  the 
oyage  was  poisoned  by  the  carelessness  of  the  officers  of  the 
essel  and  died  on  board.  -  The  City  of  Brussels,  6  Ben.  370. 
Phe  decision  was  placed  on  the  ground  of  a  breach  of  the  con- 
ract  of  carriage. 

The  next  case  in  which  this  jurisdiction  was  considered  is 
hat  of  The  Towanda,  34  Leg.  Int.  (Philadelphia)  394 ;  S.  C 
mder  the  name  of  Coggins  v.  Hdmsley,  5  Cent.  Law  Jour.  418, 
lecided  by  Judge  McKennan  in  the  Circuit  Court  for  the  East- 
ern District  of  Pennsylvania  in  1877,  and  before  the  judgment 
rf  this  court  in  Insurance  Co.  v.  Brame,  svpra.    In  that  case 
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the  ruling  of  Chief  Justice  Chase  in  The  Sea  Gull  was  approved, 
and  the  same  authorities  were  citecl,  with  the  addition  of 
SuH'ivan  v.  Union  Pacific  Rail/road^  svpra. 

In  TJie  Charles  Morgaii^  2  FUp.  274,  before  Judge  Swing, 
in  the  Southern  District  of  Ohio,  on  the  24th  of  October,  1878, 
the  subject  was  again  considered.  That  was  a  suit  in  rem^  by 
the  wife  of  a  passenger  on  a  vessel,  to  recover  damages  for  the 
death  of  her  husband ;  and  in  deciding  upon  the  suflBciency  of 
a  plea  to  the  jurisdiction,  the  judge,  after  quoting  a  remark  of 
Mr.  Justice  Chflford  in  The  Steamboat  Co,  v.  Chase^  16  Wall. 
532,  that  "  difficulties,  it  must  be  conceded,  will  attend  the 
solution  of  this  question,  but  it  is  not  necessary  to  decide  it  in 
this  case,"  retained  the  libel  because,  "  as  the  case  at  bar  will 
probably  go  the  Supreme  Court  of  the  United  States,  it  will 
be  better  for  all  parties  that  the  appeal  should  be  taken  after 
a  trial  upon  its  merits."  Our  decision  in  Inmirance  Co.  v. 
Braine  was  announced  on  the  21st  of  January,  1878,  but  was 
evidently  not  brought  to  the  attention  of  the  judge,  because, 
Avhile  citing  quite  a  number  of  cases  to  show  that  the  weight 
of  authority  was  in  favor  of  the  English  rule,  he  makes  no 
I'eference  to  it.  Indeed,  it  is  probable  that  the  volume  of  the 
reports  in  which  it  appears  had  not  been  generally  distributed 
when  his  opinion  was  filed. 

It  thus  appears  that  prior  to  the  decision  in  Insuraii^^  Co. 
V.  Brame  the  admiralty  judges  in  the  United  States  did  not 
rely  for  their  jurisdiction  on  any  rule  of  the  maritime  law 
different  from  that  of  the  common  law,  but  on  their  opinion 
that  the  rule  of  the  English  common  law  was  not  founded  in 
reason,  and  had  not  become  firmly  estabUshed  in  the  juris- 
prudence of  this  country.  Since  that  decision  the  question 
has  been  several  times  before  the  Circuit  and  District  Courts 
for  consideration.  In  The  IJ avid  lieeves^  5  Hughes,  89,  Judge 
Morris,  of  the  Maryland  district,  considering  himself  bound  by 
the  authority  of  The  Sea  Gxdl^  which  arose  in  his  district,  and 
had  been  decided  by  the  Chief  Justice  in  the  Circuit  Court, 
maintained  jurisdiction  of  a  suit  in  rem  by  a  mother  for  the 
death  of  her  son  in  a  collision  that  occurred  in  the  Chesapeake 
Bay.    He  conceded,  however,  that  this  was  contrary  to  the 
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)ininon  law  and  to  the  admiralty  decisions  in  England,  but, 
1  the  question  had  never  been  passed  on  in  this  court,  he 
elded  to  the  authority  of  the  Circuit  Court  decision  in  his 
Yn  district. 

The  case  of  Holmes  v.  Oregon  and  California  Railway^ 
Sawyer,  262  \  S.  0,h  Fed.  Kep.  75,  was  decided  by  Judge 
eady,  in  tlie  Oregon  district,  on  the  28th  of  February,  1880, 
id  he  held  that  a  suit  in  personam  could  be  prosecuted  in 
Imiralty  against  the  owner  of  a  ferry-boat  engaged  in  carry- 
g  passengers  across  the  AVallamet  River,  betAveen  East  Port- 
a:l  and  Portland,  for  the  death  of  a  passenger  caused  by  the 
^orUorence  of  the  owner.  He  conceded  that  no  such  action 
ould  lie  at  common  law,  but,  as  in  his  opinion  the  civil  law 
as  different,  he  would  not  admit  that  in  admiralty,  "  which 
not  governed  by  the  rules  of  the  common  law,"  the  suit 
uld  not  be  maintained.  His  decision  was,  however,  actually 
it  on  the  Oregon  statute,  which  gave  an  action  at  law  for 
images  in  such  a  case,  and  the  death  occurred  within  the 
risdiction  of  the  State.  Judge  Saw\^er  had  previously  de- 
led, in  Armstrong  v.  Beadle^  5  Sawyer,  484,  in  the  Circuit 
)urt  for  the  District  of  CaUfomia,  that  an  action  at  law 
ider  a  similar  statute  of  California  would  not  lie  for  a  death 
dich  occurred  on  the  high  seas  and  outside  of  the  territorial 
aits  of  the  State.  In  Tlie  Clatsop  Chiefs  7  Sawyer,  274; 
(J,  8  Fed.  Kep.  163,  Judge  Deady  sustained  an  action  in 
m  against  an  offending  vessel  for  a  death  caused  by  negli- 
nce  in  the  Columbia  Eiver  and  within  the  State  of  Oregon. 
In  The  Long  Island  North  Shore  Passenger  and  Freight 
^arvs,  Co,^  5  Fed.  Rep.  599,  which  was  a  suit  for  the  benefit 
the  act  of  Congress  limiting  the  Uability  of  the  owners  of 
ssels,  Judge  Choate,  of  the  Southern  District  of  New  York, 
cided  that  in  New  York,  where  there  is  a  statute  giving  a 
fht  of  action  in  cases  of  death  caused  by  negligence,  claims 
r  damages  of  that  character  might  be  included  among  the 
bilities  of  the  o\\Tier  of  the  offending  vessel.  In  that  case 
B  injury  which  caused  the  death  occurred  within  the  limits 
the  State.  In  the  opinion  it  is  said  (p.  608) :  "  It  has  been 
•iously  doubted  whether  the  rule  of  the  common  law,  that  a 
VOL.  cxnc— 14 
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cause  of  action  for  an  injury  to  the  person  dies  with  the  per- 
son, is  also  the  rule  of  the  maritime  law.  There  is  some  au- 
thority for  the  proposition  that  it  is  not,  and  that  in  admiralty 
a  suit  for  damage  in  such  a  case  survives.  The  Sea  GuU, 
2  L.  T.  R.  15 ;  S.   C.  Chase's  Dec.  145 ;  Cutting  v.  Seabury, 

1  Sprague,  522 ;  The  Guldfaxe,  19  L.  T.  R.  748 ;  S,  C.  L.  E. 

2  Ad.  &  Ecc.  325 ;  The  Epsiloii,  6  Ben.  379,  381.  But,  how- 
ever it  may  be  in  respect  to  the  original  jurisdiction  of  ad- 
miralty courts,  I  see  no  valid  reason  why  the  right  of  a  person 
to  whom,  under  the  municipal  law  governing  the  place  of  the 
transaction  and  the  parties  to  it,  the  title  to  the  chose  in  action 
sur\^ives,  or  a  new  right  to  sue  is  given  for  damages  resulting 
from  a  tort,  the  admiralty  courts,  in  the  exercise  of  their  juris- 
diction in  personam  over  marine  torts,  should  not  recognize 
and  enforce  the. right  so  given."  Tliis  case  was  decided  on 
the  12th  of  February,  1881,  and  on  the  21st  of  the  same  month 
Judge  Brown,  of  the  Eastern  District  of  Michigan,  in  The 
Garland^  5  Fed.  Rep.  924,  held  that  a  suit  in  rein  could  be 
maintained  by  a  father  for  the  loss  of  the  services  of  his  two 
sons,  killed  in  a  collision  in  the  Detroit  River.  In  his  opinion 
he  said :  "  Were  this  an  original  question,  ...  I  should 
feel  compelled  to  hold  that  this  Ul>el  could  not  be  maintained. 
But  other  courts  of  admiralty  in  this  country  have  furnished 
so  many  precedents  for  a  contrary  ruling,  I  do  not  feel  at 
liberty  to  disregard  them,  although  I  am  at  loss  to  understand 
why  a  rule  of  liability  diflfering  from  that  of  the  common  law 
should  obtain  in  these  courts."  His  decision  was,  however, 
finally  put  on  a  statute  of  Michigan  which  gave  an  action  at 
law  for  such  damages. 

In  TJie  Sylvan  Glen^  9  Fed.  Rep.  335,  Judge  Benedict,  of 
the  Eastern  District  of  New  York,  dismissed  a  suit  in  rem  on 
the  ground  that  the  statute  of  New  York  giving  an  action  for 
damages  in  such  cases  created  no  maritime  lien.  This  case 
was  decided  on  the  4th  of  October,  1881.  At  November 
tenn,  1882,  of  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  Judge  Billings  decided,  in  The  E,  B.  Ward,  e/r.,  4 
Woods,  145 ;  S.  0,  16  Fed.  Rep.  255,  that  a  suit  in  rem  could 
not  be  maintained  for  damages  for  the  death  of  a  person  in  a 
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collision  on  the  high  seas  through  the  fault  of  a  vessel  having 
is  home  port  in  New  Orleans,  as  the  statute  of  Louisiana  did 
lot  apply  to  cases  where  the  wrongful  act  which  caused  the 
leath  occurred  outside  of  the  State.  Afterwards,  in  June, 
[883,  Judge  Pardee,  of  the  Circuit  Court  for  the  same  district, 
lecided  otherwise.  The  K  B.  Ward,  Jr.,  17  Fed.  Kep.  456. 
n  his  opinion  he  said,  p.  459 :  "  Upon  the  whole  case,  consid- 
iring  the  natural  equity  and  reason  of  the  matter,  and  the 
weight  of  authority  as  determined  by  the  late  adjudicated 
as€8  in  the  admiralty  courts  of  the  United  States,  I  am 
nclined  to  hold  that  the  ancient  common  law  rule,  'actio 
)ersonaJis  moritnr  cttm  persona^  if  it  ever  prevailed  in  the 
dmiralty  law  of  this  country,  has  been  so  modified  by  the 
tatutory  enactments  of  the  various  States  and  the  progress  of 
he  age,  that  now  the  admiralty  courts  "  are  permitted  to  esti- 
aate  the  damages  which  a  particular  person  has  sustained  by 
he  WTongful  killing  of  another,'  and  enforce  an  adequate  rem- 
dy.  At  all  events,  as  the  question  is  an  open  one,  it  is  best  to 
esolve  the  doubts  in  favor  of  what  all  the  judges  consider  to  be 
natural  equity  and  justice.' "  lie  also  was  of  opinion  that, 
s  the  offending  vessel  was  wholly  owned  by  citizens  of  Louis- 
ma,  and  the  port  of  Kew  Orleans  was  her  home  port,  the 
/)uisiana  statute  applied  to  her,  and  that  the  court  of  admi- 
alty  could  enforce  such  a  right  of  action  in  a  proceeding  hi 
em\  See  also  The  K  B.  Ward,  Jr.,  23  Fed.  Eep.  900. 
The  case  of  The  Manhasnet,  18  Fed.  Kep.  918,  was  decided 
y  Judge  Hughes,  of  the  Eastern  Virginia  District,  in  Jan-, 
ary,  1884,  and  in  that  it  was  held  that  a  suit  in  rem  could 
ot  be  maintained  by  the  administratrix  against  a  vessel,  under 
he  statute  of  Virginia  which  gave  an  action  for  damages 
auseil  by  the  death  of  a  person,  even  though  the  tortious  act 
'as  committed  within  the  territorial  Umits  of  the  State,  but 
iiat  the  widow  and  child  of  the  deceased  man  had  a  right  of 
ction,  by  a  libel  in  rem,  under  the  general  maritime  law, 
rhich  they  could  maintain  in  their  own  names  and  for  their 
^frcv  benefit.  In  so  deciding  the  judge  said :  "  The  decision  of 
liief  Justice  Chase  in  the  case  of  The  Sea  GkU,  supra,  estab- 
shes  the  validity  of  such  a  Ubel  in  this  circuit.    I  would  main- 
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tain  its  validity  independently  of  that  precedent.  Such  a  right 
of  action  is  a  maritime  right,  conferred  by  the  geneml  law 
maritime;  (Domat,  Civil  Law,  pt.  1,  bk.  2,  tit.  8,  §  1,  art.  4; 
(irotius,  Ub.  2,  c.  17,  §  13 ;  Ruth.  Inst.  206 ;  Bell,  Prin.  Sc. 
I-aws,  p.  748,  §  2029  ;  Ersk.  Inst.,  bk.  4,  tit.  4,  §  105 ;)  and  is 
not  hmited  as  to  tune  by  the  twelve  months'  Umitation  of  the 
State  statute." 

The  last  American  case  to  which  our  attention  has  been 
called  i^  that  of  The  Columbia^  27  Fed.  Rep.  900,  decided  by 
Judge  Bro\ATi,  of  the  Southern  District  of  New  York,  during 
the  present  year.  In  giving  his  opinion,  after  referring  to  the 
fact  that,  as  he  understood,  the  cjuestion  was  then  pending  in 
this  court,  the  judge  said:  '*A waiting  the  result  of  the  determi- 
nation of  that  court,  and  without  referring  to  the  conunon  law 
authorities,  I  shall  hold  in  tliis  case,  as  seems  to  me  most  con- 
sonant with  equity  and  justice,  that  the  pecuniary  loss  sustained 
l)y  persons  who  have  a  legal  right  to  support  from  the  deceased, 
furnishes  a  ground  of  reclamation  against  the  wrong-doer 
which  should  be  recognized  and  com|)ensated  in  admiralty." 

In  Momujhcun  v.  Ilorn^  in  re  Tlie  Garland^  7  Canada  Sup.  Ct. 
409,  the  Supreme  Court  of  Canada  held  that  a  mother  could 
not  sue  in  her  own  name  in  admiralty  for  the  loss  of  the  life 
of  her  son,  on  the  ground  that  no  such  action  would  lie  with- 
out the  aid  of  a  statute,  and  the  statute  of  the  Province  of 
Ontario,  where  the  wrong  was  done,  and  which  was  substan- 
tially the  same  as  Lord  Campbell's  act,  provided  that  the  action 
.should  be  brought  in  the  name  of  the  administrator  of  the 
deceased  person.  No  authoritative  judgment  was  given  as  to 
the  right  of  an  administrator  to  sue  in  admiralty  under  that 
act.  This  was  in  1882,  before  TJie  Vera  Cruz^  8iip}*a^  in  the 
House  of  Lords. 

Such  being  the  state  of  judicial  decisions,  we  come  now  to 
consider  the  question  on  principle.  It  is  no  doubt  true  that 
the  Scotch  law  "  takes  cognizance  of  the  loss  and  suffering  of 
the  family  of  a  person  killed,"  and  gives  a  right  of  action  there- 
for under  some  circumstances.  Bell's  Prin.  Laws  of  Scot.,  7th 
ed.,  p.  934,  §  2029;  Caddl  v.  Blach,  5  Paton,  567;  We^ms  v. 
Matluemn,,  4  Macqueen,  215.     Such  also  is  the  law  of  France. 
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88  Merlin,  K^pertoire,  442,  verba  Reparatipn  Civile,  §  iv; 
RoUand  v.  Go88e,  19  Sirey  (Cour  de  Cassation),  269.  It  is 
aid  also  that  such  was  the  civil  law,  but  this  is  denied  by 
ihe  Supreme  Court  of  Louisiana  in  Iluhgh  v.  The  New  Orleans 
&  CaroUton  Railroad^  6  La.  Ann.  495;  S.  0,  54  Am.  Dec. 
)65,  where  Chief  Justice  Eustis  considers  the  subject  in  an 
3laborate  opinion  after  full  argument.  A  reargument  of^ 
ihe  same  question  w^as  allowed  in  Hermann  v.  New  Orleans 
d&  CaroUton  Railroad^  11  La.  Ann.  5,  and  the  same  conclu- 
rion  reached  after  another  full  argument.  See  also  Grue- 
ber's  Lex  AquiUa,  17.  But  however  this  may  be,  we  know  of 
10  country  that  has  adopted  a  different  rule  on  this  subject  for 
the  sea  from  that  which  it  maintains  on  the  land,  and  the 
maritime  law,  as  accepted  and  received  by  maritime  nations 
^nerally,  leayes  the  matter  untouched.  It  is  not  mentioned 
in  the  laws  of  Oleron,  of  Wisbuy,  or  of  the  Ilanse  Towms,  1 
Pet.  Adm.  Dec.  Appx. ;  nor  in  the  Marine  Ordinance  of  Louis 
XIV.,  2  Pet.  Adm.  Dec.  Appx. ;  and  the  understanding  of  the 
leading  text  writers  in  this  country  has  been  that  no  such  ac- 
tion will  he  in  the  absence  of  a  statute,  giving  a  remedy  at  law 
for  the  wrong.  Benedict  Adm.,  2d  ed.,  §  309 ;  2  Parsons'  Ship. 
&  Adm.  350;  Henry,  Adm.  Jur.  74.  The  argument  every- 
where in  support  of  such  suits  in  admiralty  has  been,  not  that 
the  maritime  law,  as  actually  administered  in  common  law 
countries,  is  different  from  the  conmion  law  in  this  particular, 
but  that  the  common  law  is  not  founded  on  good  reason,  and 
is  contrary  to  "  natural  equity  and  the  general  principles  of 
law."  Since,  however,  it  is  now  established  that  in  the  courts 
of  the  United  States  no  action  at  law  can  be  maintained  for 
such  a  wrong  in  the  absence  of  a  statute  giving  the  right,  and 
it  has  not  been  shown  that  the  maritime  law,  as  accepted  and 
received  by  maritime  nations  generally,  has  established  a  dif- 
ferent rule  for  the  government  of  the  courts  of  admiralty  from 
those  which  govern  courts  of  law  in  matters  of  this  kind,  we 
are  forced  to  the  conclusion  that  no  such  action  will  lie  in  the 
courts  of  the  United  States  under  the  general  maritime  law. 
The  rights  of  persons  in  this  particular  under  the  maritime 
law  of  this  country  are  not  different  from  those  under  the 
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common  law,  and  as  it  is  the  duty  of  courts  to  declare  the  law, 
not  to  make  it,  we  cannot  change  this  rule. 

This  brings  us  to  the  second  branch  of  the  question,  which 
is,  whether,  with  the  statutes  of  Massachusetts  and  Pennsyl- 
vania above  referred  to  in  force  at  the  time  of  the  collision,  a 
suit  in  rem  could  be  maintained  against  the  ofifending  vessel  if 
brought  in  time.    About  this  we  express  no  opinion,  as  we  are 
'  entirely  satisfied  that  this  suit  was  begun  too  late*.     The  stat- 
utes create  a  new  legal  Uability,  with  the  right  to  a  suit  for 
its  enforcement,  provided  the  suit  is  brought  within  twelve 
months,  and  not  otherwise.     The  time  within  which  tlie  suit 
must  be  brought  operates  as  a  limitation  of  the  liability  itself 
as  created,  and  not  of  the  remedy  alone.    It  is  a  condition 
attached  to  the  right  to  sue  at  all.    No  one  will  pretend  that 
the  suit  in  Pennsylvania,  or  tlie  indictment  in  Massachusetts, 
could  be  maintained  if  brought  or  found  after  the  expiration 
of  the  year,  and  it  would  seem  to  be  clear  that,  if  the  admiralty 
adopts  the  statute  as  a  rule  of  right  to  be  administered  within 
its  own  jurisdiction,  it  must  take  the  right  subject  to  the  limi- 
tations which  have  been  made  a  part  of  its  existence.    It  mat- 
ters not  that  no  rights  of  innocent  parties  have  attached  during 
the  delay.    Time  has  been  made  of  the  essence  of  the  right, 
and  the  right  is  lost  if  the  time  is  disregarded.    The  liability 
and  the  remedy  are  created  by  the  same  statutes,  and  the  limi- 
tations of  the  remedy  are,  therefore,  to  be  treated  as  limitations 
of  the  right.    No  question  arises  in  this  case  as  to  the  power 
of  a  court  of  admiralty  to  allow  an  equitable  excuse  for  delay 
in  suing,  because  no  excuse  of  any  kind  has  been  shown.     As 
to  this,  it  only  appears  that  the  wrong  was  done  in  May,  1877, 
and  that  the  suit  was  not  brought  until  February,  1882,  while 
the  law  required  it  to  be  brought  within  a  year. 

The  decree  of  the  Circuit  Court  is  reversed^  and  the  cav^e 
remandedj  with  instructions  to  dismiss  the  Ubel. 
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CKOW  V.  OXFORD. 

EHSOB    TO    THB    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOB   THE 
DISTRICrr  OF   KANSAS. 

Sabmitted  October  25, 1886.  — Decided  November  29, 1886. 

In  a  suit  on  bonds  of  the  same  issue  as  those  adjudged  to  .be  invalid,  in 
McClure  v.  Township  of  Oxford,  94  U.  S.  429,  it  was  sought  to  uphold 
the  bonds  as  issued  under  the  general  act  of  Kansas,  of  March  2d,  1872, 
c.  68,  the  bonds  purporting,  by  their  face,  to  have  been  issued  under 
the  special  act  of  March  1st,  1872,  c.  168.  As  the  general  act  re- 
quired certain  proceedings  to  be  taken  before  the  bonds  could  be  law- 
fully issued,  and  the  town  records  showed  that  those  proceedings  were 
not  taken,  and  that  all  that  was  done  was  done  under  the  special  act,  the 
possibility  that  the  bonds  were  issued  under  the  general  act  was  ex- 
cluded, and  the  recitals  in  the  bonds  could  not  aid  the  plaintiff. 

The  case  distinguished  from  Commissioners  v.  January,  94  U.  S.,  202,  and 
Anderson  County  v.  Beal,  118  U.  S.  227. 

The  certificate  of  the  auditor  of  the  State,  endorsed  on  each  bond,  that  it 
was  "  regularly  and  legally  issued,"  purporting  to  have  been  made  in 
accordance  with  the  general  act,  could  not  aid  the  plaintiff,  because  the 
bonds  were  not  such  as  the  auditor  was  authorized  by  that  act  to  register 
and  certify. 

Tlie  case  distinguished,  in  that  respect,  from  Lewis  v.  Commissioners,  105 
U.  S.  739. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr,  S,  K  Brown  for  plaintiff  in  error. 

J/r.  J.  Wade  McDonald  for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas,  by  Moses  K.  Crow  against 
the  Township  of  Oxford,  in  the  County  of  Sumner,  and  State 
of  Kansas,  to  recover  the  amount  of  ten  bonds,  of  $500  each, 
issued  by  that  township,  and  140  coupons,  of  $25  each,  cut 
from  those  bonds,  being  in  all  $8500.  It  was  tried  before  the 
court,  without  a  jury,  a  special  finding  of  facts  was  made,  and 
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a  judgment  was  rendered  for  the  defendant.     The  plaintiff 
has  sued  out  a  writ  of  error. 

The  defendant,  on  the  15th  of  April,  1872,  made  twenty 
bonds  for  $500  each.  Coupons  cut  from  some  of  those  bonds 
were  the  subject  of  the  suit  of  McClure  v.  Township  of  Ox- 
ford^ 94  U.  S.  429.  The  bonds  and  coupons  involved  in  the 
present  suit  are  aU  of  the  forms  of  the  bond  and  coupon  set 
out  in  the  report  of  the  McClure  c'ase,  and  each  bond  .has  en- 
dorsed on  it,*  of  the  date  of  April  25th,  1872,  a  certificate  duly 
signed  by,  and  attested  by  the  seal  of  office  of  the  auditor 
of  the  State  of  Kansas,  the  certificate  being  in  the  form  of 
that  contained  in  the  report  of  the  McClure  case. 

The  bonds  were  made  for  the  purpose  of  aiding  in  the  con- 
struction of  a  bridge  across  the  Arkansas  River,  at  the  town 
of  Oxford,  in  the  township  of  Oxford ;  and  were  issued  and 
delivered  in  payment  for  eighty  five  shares,  of  $100  each,  of 
the  stock  of  the  Oxford  Bridge  Company,  a  corporation  which 
erected  the  bridge,  for  which  the  township  subscribed,  and 
which  it  has  ever  since  owned  and  held.  The  township  paid 
interest  on  the  bonds  up  to  April  15th,  1877.  It  received  divi- 
dends on  the  stock,  amounting  to  about  $650  per  annum,  from 
October,  1872,  till  June,  1876.  The  following  proceedings 
were  had  and  taken  by  the  trustee,  treasurer,  and  clerk  of  the 
township,  on  the  following  dates,  as  shown  by  the  public 
records  of  the  township : 

"March  8th,  1872. 

"  Township  board  met. 

"  Present :  George  T.  Walton,  trustee,  and  John  H.  Folks, 
clerk. 

"  The  fact  being  known  to  the  clerk  that  an  Act  authorizing 
a  majority  of  the  township  board  to  issue  bonds  for  §10,000, 
and  to  subscribe  stock  in  the  Oxford  Bridge  Company,  after 
giving  notice  thereof,  and  the  voters  of  Oxford  to\vnship 
voting  thereon,  was  passed  and  approved  on  the  1st  day  of 
March,  1872,  and  believing  that,  —  owing  to  the  danger  of  a 
June  freshet,  injuring  or  preventing  work  and  increasing  the 
cost  of  said  bridge,  and  believing  the  law  only  required  20 
days'  notice,  it  was  ordered  that  such  notice  be  given  inmie- 
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iately,  which  notice  was  given  by  written  notices  posted  on 
Jlark's  store,  on  the  post-office  at  Stanton's  store,  and  at  the 
3liool-house  in  Oxford,  beUeved  to  be  three  of  the  most  pubUc 
laces  in  the  township. 

"GEORGE  T.   WALTON,  Trustee. 
JOHN  H.   FOLKS,  Clerks 

"Makch  24th,  1872. 
"  At  a  special  meeting  of  the  board  of  Oxford  township,  held 
lis  day  —  George  T.  Walton,  trustee,  and  John  H.  Folks 
resent — a  copy  of  the  —  Commonwealth  was  presented,  in 
hich  the  law  relating  to  the  bridge  bonds  was  published,  in 
hich  it  was  made  necessary  to  give  30  days'  notice  thereon, 
i  was  ordered  that  said  election  be  held  on  the  8tli  day  of 
.pril,  1872,  and  additional  notices  were  appended  to  the 
riginal  notice  posted  as  above  stated,  so  continuing  the  time 
Qtil  the  said  8th  day  of  April. 

"GEORGE  T.  WALTON,  Trustee.- 
JOHN  H.  FOLKS,  Clerk:' 

"April  8th,  1872. 
"At  a  special  election  held  in  pursuance  of  notices  and  of  the 
LCt  of  March  1st,  1872,  authorizing  the  trustee,  treasurer,  and 
ierk,  or  any  two  of  them,  of  the  to^vnship  of  Oxford,  county 
E  Sumner,  and  State  of  Kansas,  to  subscribe  stock  in  the 
Oxford  Bridge  Company  to  the  amount  of  $10,000,  to  aid  in 
16  construction  of  a  bridge  across  the  Arkansas  River,  at 
Oxford,  in  said  county  and  State,  and  to  issue  bonds  of  said 
)wnship  in  payment  thereof:  George  T.  Walton,  Edward 
lay,  Sr.,  and  James  Thompson,  judges ;  and  James  O.  Car- 
enter  and  W.  H.  Knapp,  clerks.  Whole  number  of  electors 
oting,  140 ;  for  the  bridge  and  bonds,  126 ;  against  the  bridge 
Qd  bonds,  14.    Walton  to  return  poll-books. 

"GEORGE  T.  WALTON,  Trustee. 
JOHN  H.  FOLKS,  Clerk:' 

"April  10th,  1872. 
"  At  a  meeting  of  the  trustee  and  clerk  of  Oxford  township, 
)  take  into  consideration  the  subscribing  of  stock  in  the  Oxford 
ridge  Company  —  present,  George  T.  Walton,  trustee,  and 
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John  H.  Folks,  clerk  —  it  was  ordered,  that  the  said  George 
T.  Walton,  trustee,  and  John  II.  Folks,  clerk,  do  subscribe  to  the 
capital  stock  of  the  Oxford  Bridge  Company  for  such  amount 
of  capital  stock  as  the  ten  thousand-dollar  bonds  may  purchase, 
not  to  be  less  than  eighty  three  shares  of  said  stock,  and  the 
said  George  T.  Walton  and  John  II.  Folks  are  further  author- 
ized to  vote  the  number  of  votes  said  township  shall  be  entitled 
to,  at  any  meeting  of  stockholders  of  said  bridge  company, 
during  their  continuance  in  office,  in  pursuance  of  law.  Also 
ordered,  that  a  copy  of  said  law  be  sealed  in  this  book. 

"GEORGE  T.  WALTON,  Tmntee, 
JOHN  H.  FOLKS,  CUrkr 

"April  12th,  1872. 
"  At  a  meeting  of  the  board  of  Oxford  township,  George  T. 
Walton,  trustee,  T.  E.  Clark,  treasurer,  and  John  II.  Folks, 
clerk,  were  present,  and  subscribed  the  said  bonds  to  the 
Oxford  Bridge  &  Ferry  Company,  and  participated  in  the 
stockliolders'  meeting  of  said  company,  for  and  on  behalf  of 
the  said  township ;  and  George  T.  Walton,  T.  E.  Clark,  and  John 
II.  Folks  were  elected  directors  of  said  Oxford  Bridge  &l  Ferry 
Company.  Said  township  board  authorized  William  J.  Ilob- 
son  to  procure  the  printing  of  suitable  bonds,  and  also  author- 
ized said  Wilham  J.  Hobson  to  contract  the  sale  of  said  bridge 
bonds  at  not  less  than  83  cents,  and  such  higher  amount  as  he 
may  be  able  to  procure ;  and  it  was  further  agreed  by  said 
William  J.  Ilobson,  in  behalf  of  C.  Baker  &  Co.,  that,  if  he 
shall  not  be  able  to  sell  said  bonds  for  83  cents  or  over,  the 
said  C.  Baker  &  Co.  will  take  said  bonds  in  payment  for  the 
township  stock,  at  83  cents  on  the  dollar,  and  make  a  good 
and  sufficient  bond  to  Oxford  township,  conditioned  that  said 
company  will  build  said  bridge,  in  all  respects,  in  conformity 
to  contract  this  day  signed  by  the  said  C.  Baker  &  Co.  and  the 
directors  of  said  Oxford  Bridge  &  Ferry  Company,  said  bond 
to  be  delivered  to  the  township  board  of  Oxford  township, 
and  the  bridge  bonds  to  be  delivered  to  said  WiUiam  J.  Hob 
son  as  soon  as  mav  be  after  said  bonds  are  printed. 

"GEORGE  T.  WALTON,  Trustee, 
JOHN  H.  FOLKS,  GUrkr 
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No  other  proceedings  were  had  or  taken  by  or  before  the 
wnship  board  m  respect  to  issuing  the  bonds,  except  that,  on 
pril  8th,  1872,  an  election  was  held  in  the  township  on  the 
lestion,  with  the  result  set  forth  on  the  face  of  the  bonds, 
lie  bridge  was  erected  by  the  corporation,  and  was  maintained 
1  a  toll  bridge  until  it  was  destroyed  by  water  on  Jiuae  9th, 

m. 

The  plaintiff  owns  and  holds  the  bonds  and  coupons  sued 
I,  having  purchased  them  before  their  maturity,  for  value, 
ithout  actual  notice  of  any  defence  to  them  or  of  any  defect 
'  infirmity  in  the  procee(Ungs  for  issuing  them. 
The  petition. of  the  plaintiff  alleged  that  the  bonds  were 
med  in  pursuance  of  an  election  held  in  the  township  in  con- 
nnity  with  an  act  of  the  Legislature  of  Kansas,  passed 
:arch  2d,  1872,  c.  68. 

A  special  act  of  the  Legislature  of  Kansas,  approved  March 
it,  1872,  c.  158,  entitled  as  set  forth  on  the  face  of  the 
)nds,  authorized  the  trustee,  treasurer,  and  clerk  of  Oxford 
iwnship,  (or  any  two  of  them,)  to  issue  the  bonds  of  the  town- 
dp,  to  the  amount  of  $10,000,  for  the  purpose  of  aiding  in 
lUding  such  bridge.  It  required  that  the  bonds  should  be  in 
ims  not  less  than  $500,  payable  in  ten  years  fi'om  the  date  of 
suing,  with  interest  at  the  rate  of  ten  per  cent,  per  annum, 
ayable  semi-annually,  in  the  City  of  New  York ;  that  interest 
)upons  should  be  attached,  signed  by  the  trustee  and  attested 
y  the  clerk;  that  the  bonds  should  contain  a  statement  of 
le  purpose  for  which  they  were  issued,  and  the  result  of  the 
ote  of  the  inhabitants  of  the  township  on  the  question  of  issu- 
ig  the  bonds ;  that  before  any  of  the  bonds  should  be  issued, 
tie  question  of  issuing  them  should  be  submitted  to  the  legal 
oters  of  the  township,  at  an  election  for  that  purpose ;  that 
ie  time  and  place  of  holding  the  election  should  be  designated 
y  the  trustee,  treasurer,  and  clerk,  (or  any  two  of  them,)  "  by 
iving  at  least  thirty  days'  notice,  by  posting  written  or  printed 
otices  thereof  in  three  of  the  most  pubUc  places  in  said  town- 
Wp ;  and  that  if,  at  the  election,  a  majority  of  the  votes  should 
e  for  the  bridge  and  bonds,  the  bonds  should  be  issued." 
tection  7  of  the  act  was  as  follows:  "This  Act  shall  take 
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efifect  from  and  after  its  publication  in  the  Kansas  Weeldy 
Commonwealth.^^  It  was  published  in  the  Kansas  Weeldy 
Commonwealth^  March  21st,  1872. 

The  act  passed   March  2d,  1872,  c.  68,  referred  to  in  the 
petition  as  the  act  in  conformity  with  which  the  election 
was  held  in  pursuance  of  which  the  bonds  were  issued,  was 
an  act  approved  March  2d,  1872,  §  24  of  which  provided 
that  it  should  "  take  effect  and  be  in  force  from  and  after  its 
publication  in  the  Kansas   Weeldy  Commonwealth.'^'*    It  was 
published  in  the  Kansas   Weekly  Commonwealth^  March  7th, 
1872.     It  bore  the  title  set  forth  in  the  auditor's  certificate 
endorsed  on  the  bonds,  and  was  the  act  therein  referred  to. 
It  was  a  general,  law  applicable  to  aU  counties,  cities,  and  town- 
ships.    It  embraced  bridges,  railroads,  and  water-power.     It 
authorized  the  issuing  of  bonds  to  build  bridges,  and  also  as 
donations,  and  to  pay  for  stock  in  aid  of  railroads  and  bridges. 
It  graded  the  amount  of  bonded  debt  by  taxable  property.    It 
allowed  bonds  of  not  less  than  $100,  recjuired  them  to  be  pay- 
able in  the  City  of  Kew  York,  in  not  less  than  five  nor  more 
than  30  years  from  their  date,  with  interest  not  to  exceed  10 
per  cent,  per  annum,  payable  semi-annually,  on  coupons,  the 
bonds,  if  issued  by  a  township,  to  be  signed  by  the  township 
trustee  and  attested  by  the  township  clerk.     The  bonds  could 
not  be  issued  unless  ordered  by  a  vote  of  the  qualified  electors 
of  the  towTiship.   To  procure  such  vote,  a  petition  was  required, 
signed  by  at  least  one  fifth  of  the  voters  of  the  township,  to  be 
presented  to  the  trustee,  clerk,  and  treasurer,  asking  for  a  vote ; 
and  they  were  to  call  an  election  to  be  held  within  30  days 
thereafter,  and  to  give  notice  of  it  by  pubhcation,  for  at  least 
three  consecutive  weeks,  in  each  newspaper  published  in  the 
township,  and,  if  none  were  published,  by  posting  up  written 
or  printfed  notices  in  at  least  five  public  places  in  each  voting  pre- 
cinct in  the  township,  for  at  least  20  days  preceding  the  election, 
the  notice  to  set  forth  the  time  and  place  of  holding  the  elec- 
tion, the  bridge  proposed  to  be  built,  and  whether  the  aid  was 
to  be  by  donation  or  taking  stock. 

The  question  of  the  validity  of  the  bonds  involved  in  the 
McClure  case  was  there  passed  uix)n  by  this  court.    Ko  ques- 
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ion  was  there  presented  as  to  their  validity  under  the  act  of 
tfarch  2d,  1872,  or  as  to  their  having  been  issued  under  that 
ict,  and  not  under  the  act  of  March  1st,  1872.  It  was  there 
leld,  that,  as  the  act  of  March  1st,  1872,  did  not  go  into  effect 
ill  it  was  published,  and  it  was  not  pubUshed  till  March  21st, 
872,  and  required  30  days'  notice  of  the  election,  and. as  the 
onds  were  dated  April  15th,  1872,  and  stated  that  the  election 
ras  held  April  8th,  1872,  and  gave  the  title  of  the  act,  and 
be  date  of  its  approval,  their  invalidity  appeared  on  their  face, 
1  connection  with  the  terms  of  the  act,  because  30  days  had 
ot  elaj^sed  between  the  time  the  law  took  effect  and  the  day 
f  the  election. 

It  is  contended  for  the  plaintiff  in  the  present  case,  that,  as 
le  act  of  March  2d,  1872,  took  effect  on  March  7th,  1872,  the 
ay  before  the  commencement  of  the  proceedings  for  an  elec- 
on,  and  there  was  an  interval  of  full  30  days  between  March 
th,  1872,  and  April  8th,  1872,  the  day  of  the  election,  there 
as  legislative  authority  under  the  act  of  March  2d,  1872,  for 
1  that  was  done.  It  is  urged  that  in  the  McClure  case  no 
jference  was  made,  in  the  record  or  in  the  arguments  of  coun- 
il,  to  the  latter  act,  and  that  the  question,  as  to  the  validity 
f  the  bonds  under  that  act,  is  not  controlled  by  the  decision 
L  the  McClure  case.  The  whole  point  of  the  contention  in 
ivor  of  the  validity  of  the  bonds  is  base<l  on  the  proposition, 
lat  the  bonds  w^ere  in  fact  issued  under  the  authority  of,  and 
I  compUance  with,  the  provisions  of  the  act  of  March  2d, 
i^72,  instead  of  the  act  of  March  1st,  1872. 

The  plaintiff,  being  refen*ed  by  the  bonds  to  the  act  of 
[arch  1st,  1872,  as  the  statute  under  which  they  were  issued, 
as  bound,  as  was  said  in  the  McClure  case,  to  take  notice  of 
le  statute  and  of  all  its  requirements.  If,  finding  the  bonds 
ivaUd  under  that  statute,  as  he  is  held  by  law  to  have 
one,  he  claims  the  right  to  refer  to  the  act  of  March  2d,  1872, 
s  the  source  of  authority,  because  that  act  was  in  force  from 
larch  7th,  1872,  he  was  bound  to  take  notice  of  the  require- 
lents  of  that  act.  Looking  at  them,  he  was  met  by  the  fact 
iat  that  act  required  that  the  proceedings  should  be  initiated 
y  a  petition  of  voters  to  the  trustee,  clerk,  and  treasurer  of 
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the  township,  and  be  followed  by  the  publication  of  the  notice 
of  election  for  three  consecutive  weeks  in  each  newspaper,  if 
any,  published  in  the  township,  and,  if  none  were  pubUshed, 
then  by  the  posting  of  written  or  printed  notices  in  at  least 
five  pubUc  places  in  each  voting  precinct  in  the  township,  for 
at  least  twenty  days  preceding  the  election.  These  proceed- 
ings were  all  variant  from  those  to  be  had  under  the  act  of 
March  1st,  1872,  which  did  not  require  any  prior  petition  of 
voters,  nor  any  newspaper  publication  of  the  notice,  but  only 
a  posting  of  notices,  and  those  only  in  three  public  places  in 
the  towTiship,  and  not  in  five  pubUc  places  in  each  voting  pre- 
cinct in  the  township.  Looking  at  the  public  records  of  the 
township,  he  was  met  by  the  following  facts  :  The  proceedings 
made  no  reference  to  the  act  of  March  2d,  1872,  or  to  any 
])etition  of  voters,  but  stated  that  they  were  taken  under  the 
act  of  March  1st,  1872,  and  that  the  officers  gave  thirty  days' 
notice  of  election  by  posting  written  notices  in  only  three 
pubUc  places  in  the  township.  Even  though  the  plaintiff  pur- 
chased the  bond  and  coupons,  as  the  finding  of  facts  says, 
"  before  their  maturity,  for  value,  without  actual  notice  of  any 
defence  to  them,  or  of  any  defect  or  infirmity  in  the  proceed- 
ings for  issuing  them,"  he  was,  in  the  absence  of  such  recitals 
in  the  bonds  as  would  protect  him,  bound  by  the  information 
open  to  him  in  the  official  records  of  the  officers  whose  names 
were  signed  to  the  bonds.  The  recitals  in  the  bonds  could  not 
avail  him,  because,  as  to  the  only  act  recited,  that  of  March 
1st,  1872,  that  act  was  not  in  force  long  enough  before  the 
election  to  allow  the  required  notice  to  be  given;  and,  as 
to  the  act  of  March  2d,  1872,  the  records,  which  showed  pro- 
ceedings not  in  conformity  with  it,  and  the  bonds,  by  the 
absence  of  all  reference  to  it,  and  by  their  recitals  as  to  the 
act  of  March  1st,  1872,  excluded  the  possibihty  that  the  town 
officers  issued  the  bonds,  or  intended  to  issue  them,  under  the 
authority  of,  or  in  pursuance  of,  the  act  of  March  2d,  1872. 
The  statement  in  the  bonds  that  they  were  issued  "  in  pursu- 
ance of  a  vote  of  the  qualified  electors  of  said  to\vnship,  had 
an  election  held  therein  on  the  eighth  day  of  April,  a.d.  1872, 
which  said  election  resulted  in  a  majority  of  112  in  favor  of 
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suing  said  bonds,  in  a  total  vote  of  140,''  can  refer  only  to  an 
ection  held  under  the  act  of  March  1st,  1872,  before  recited 

the  bond  by  its  title  and  date,  which  was  an  illegal  election 
»r  want  of  due  noticd ;  and  the  records  showed  that  the  elec- 
Dn  was  held  under  that  act. 

The  case  of  Anderson  Coxtnty  v.  Beal,,  113  U.  S.  227,  is  relied 
1  by  the  plaintiff,  but  does  not  aid  him.  In  that  case,  al- 
lough  the  bonds  recited  the  wrong  act,  the  records  of  the 
mnty  officers  who  issued  the  bonds  did  not  show  any  want 

compliance  with  the  later,  act,  but  showeil  a  substantial 
unpliance  with  it,  and  in  fact  the  proceedings  were  had  and 
ere  intended  to  be  had  under  it.  The  reference  in  the  bonds 
» the  earUer  act  as  the  source  of  authority  was  thus  a  mere 
erical  error.  In  the  case  at  bar,  the  reference  in  the  bonds 
»  the  act  of  March  1st,  1872,  was  not  a  clerical  error,  and 
le  proceedings  were  intended  to  be  had  under  that  act,  and 
le  records  show  a  failure  to  comply  with  the  act  of  March  2d, 
^72,  and  an  attempt  to  comply  only  with  the  act  of  March 
st,  1872.  In  the  Anderson  County  case,  legislative  authority 
iving  been  given  for  the  issue  of  bonds  by  a  statute  under 
hich  the  authorities  in  fact  acted,  the  recital  in  the  bonds, 
lat  the  bonds  were  issue<l  in  pursuance  of  the  vote  of  the 
ectors,  was  effective  to  cover  any  irregularity  as  to  notice, 
hich  did  not  appear  of  record,  but  w^as  sought  to  be  proved 
'lunde.  In  the  present  case,  no  such  doctrine  is  appUcable. 
In  Commissioners  v.  January^  94  U.  S.  202,  an  act  was 
icited  in  the  bonds  which  had  been  repealed  by  a  later  act. 
he  order  for  the  election  was  made  while  the  earlier  act  was 
.  force.  The  election  was  held  after  its.  repeal,  and  after  the 
3W  act  went  into  force,  but  there  was  no  new  order  of  elec- 
on.  Otherwise,  all  the  proceedings  after  the  new  act  went 
ito  force  were  in  conformity  with  it.  It  was  held  that  a 
icital  in  the  bonds,  that  they  were  issued  "  in  pursuance  of, 
ad  m  accordance  with,  the  vote  of  a  majority  of  the  quaU- 
ed  electors  of  the  county,"  "  at  a  regular  election,  held  on  " 
day  named,  estopped  the  county  from  raising  the  objection 
f  the  want  of  an  order  under  the  new  act,  although  the  old 
%  and  not  the  new  act,  was  recited  in  the  bonds,  as  the 
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statute  authority.  We  think  that  ease  is  distinguished  from 
the  present  one  by  the  fact,  that  in  it  all  the  proceedings  after 
the  new  law  took  effect  were  in  conformity  with  it,  while  in 
the  case  at  bar,  none  of  the  proceedings  were  in  conformity 
with  the  act  of  March  2d,  1872. 

Another  question  is  presented  in  the  case  before  us.  Sec- 
tion 14  of  the  act  of  March  2d,  1872,  provides  that  the 
holder  of  bonds  issued  under  it  shall,  within  30  days  after 
their  delivery,  present  them  to  the  auditor  of  the  State  for  regis- 
tration, and  tliat  he  shall,  on  being  satisfied  that  the  bonds 
have  been  issued  according  to  the  provisions  of  the  act,  and 
that  the  signatures  thereto  of  the  officers  signing  the  same 
ai'e  genuine,  register  them  in  a  book,  "and  shall,  under  his 
seal  of  office,  certify  upon  such  bonds  the  fact  that  they  have 
been  regularly  and  legally  issued ;  that  the  signatures  thereto 
are  genuine;  and  that  such  bonds  have  been  registered  in 
his  office  according  to  law."  As  each  of  the  bonds  in  suit 
has  endorsed  on  it  a  certificate  under  the  hand  and  seal  of 
office  of  the  auditor  of  the  State  of  Kansas,  dated  April  25thj 
1872,  certifying  that  it  "  has  been  regularly  and  legally  issued ; 
that  the  signatures  thereto  are  genuine ;  and  that  such  bond 
has  been  duly  registered  "  in  his  office,  in  accordance  with  the 
act  of  March  2d,  1872,  giving  its  title,  it  is  contended,  for 
the  defendant,  that  this  certificate  concludes  all  questions  as 
to  the  regularity  and  legality  of  the  issuing  of  the  bonds. 

In  McClnre  v.  Township  of  Oxford^  although  the  record 
set  forth  at  length  the  certificate  of  the  auditor  on  the  bonds, 
and  the  brief  of  the  plaintiff  in  error  contended  that  such 
certificate  was  a  final  and  conclusive  determination  that  the 
bonds  were  regularly  and  legally  issued,  according  to  the  pro- 
visions of  the  act  of  March  1st,  1872,  this  court,  in  its  opin- 
ion, made  no  reference  to  that  point.  It  was  argued  in  that 
case,  for  the  defendant  in  error,  that  the  act  of  March  2d, 
1872,  as  to  re^stration,  did  not  apply  to  the  bonds,  as  bonds 
issued  under  the  act  of  March  1st,  1872,  and  that,  if  it  did, 
the  registration  could  not,  as  a  recital,  aid  the  want  of  author- 
ity disclosed  by  the  face  of  the  bond. 

But  now  it  is  contended  that  the  provision  for  registration 
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L  the  act  of  March  2d,  1872,  settles  the  question,  that  the 
}nds  were  bonds  issued  under  that  act,  and  were  "  regularly 
1(1  legally  issued,"  according  to  the  provisions  of  that  act. 
he  case  of  Lewis  v.  Commissioners^  105  U.  S.  739,  is  cited 
i  sustaining  that  view.  But  we  do  not  so  regard  it.  In 
lat  case,'  §  14  of  the  Kansas  act  of  March  2d,  1872,  was 
ider  consideration  in^  regard  to  the  bonds  of  a  county  in 
ansas,  issued,  in  fact,  under  that  act,  each  of  which  had 
idorsed  on  it  a  certificate  by  the  State  auditor,  that  it  had 
^n  *'  regularly  and  legally  issued,"  and  that  it  had  been  reg- 
tered  in  his  office  according  to  law.  A  defence  was  set  up 
;ainst  a  hona  fide  holder  of  the  bonds,  that  they  had  been 
med  in  violation  of  a  condition  contained  in  the  popular 
)te,  and  were  fraudulently  parted  with  by  the  person  in 
hose  hands  they  were  put,  to  be  deposited  with  the  Stute 
easurer  in  escrow,  to  await  a  compUance  with  the  condition, 
[lis  court  held,  as  to  the  effect  of  the  registration,  that  the 
Jtermination  by  the  auditor  involved  an  investigation  as  to 
'^r^  fact  essential  to  the  vahdity  of  the  bonds ;  that  the  hona 
le  purchaser  was  not  bound,  under  the  circumstances  dis- 
eased in  that  case,  to  find  out  whether  the  auditor  had  ascer- 
ined  all  the  facts ;  and  that  the  auditor  was  authorized  by 
e  statute  to  inquire  whether  the  bonds  were,  as  a  matter  of 
\ct^  of  the  class  which,  under  the  act,  should  have  passed 
rough  the  hands  of  the  State  treasurer,  (it  being  required 
J  the  act  that  some  should  do  so,  and  others  not,)  and,  also, 
hether  the  conditions  on  which  they  were  dehverable  had 
Jen  performed.  But  there  is  nothing  in  the  decision  which 
Tries  the  doctrine  further  than  that  the  auditor  is  authorized 
ascertain  whether  the  facts  exist  which  the  statute  requires 
ould  exist,  to  make  a  valid  issue  of  bonds.  That  this  is  so 
shown  by  the  case  of  Dixon  County  v.  Fields  111  U.  S.  83. 
L  that  case,  there  was  an  innocent  holder  of  bonds,  of  a 
•unty  in  Nebraska,  and  on  each  bond  was  endorsed  a  certifi- 
.te  of  the  State  auditor  that  the  bond  was  "  regularly  and 
^Uy  issued."  As  against  an  objection  that  the  bonds  were 
5ued  in  violation  of  a  restriction  in  the  Constitution  of  the 
ate  as  to  the  amount  of  bonds  to  be  issued,  it  was  held  by 
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this  court,  under  a  registration  statute  like  that  in  the  present 
case,  that  no  conclusive  effect  was  given  by  the  statute  to  the 
registration  or  to  the  certificate ;  that  the  certificate  was  no 
more  comprehensive  or  efficacious  than  the  statement  in  the 
bond ;  that  such  statement  did  not  extend  to  or  cover  matters 
of  law ;  and  that  "  a  certificate  reciting  the  actual  facts,  and 
that  thereby  the  bonds  were  conformable  to  the  law,  when, 
judicially  speaking,  they  are  not,  will  not  make  them  so,  nor 
can  it  work  ah  estoppel  upon  the  county  to  claim  the  protec- 
tion of  the  law." 

As  the  recitals  in  the  bonds  here  are  of  no  avail  to  the 
plaintiff,  as  before  sho^vn,  so  the  certificate  of  the  auditor  does 
not  aid  him.  The  bonds  on  their  face  excluded  the  possibihty 
of  their  having  been  issued  under  the  act  of  March  2d,  1872, 
and  as  the  pubUc  records  showed  that  the  proceedings  were 
not  taken  under  that  act,  and  as  the  auditor  was  authorized 
by  §  14  of  that  act  only  to  register  bonds  issued  under 
that  act,  and  as  these  bonds  did  not  faU  within  the  purview 
of  bonds  authorized  to  be  registered  by  him  under  §  15  of 
that  act,  it  follows  that  the  auditor  had  no  right  to  decide, 
as  matter  of  law,  that  the  bonds  were  bonds  of  the  kind 
which  he  was  authorized  by  the  act  of  March  2d,  1872,  to 
register  and  certify,  when,  as  a  matter  of  law,  they  were  not. 

'  Judgment  affirmed. 


HAPGOOD  V.  HEWITT. 

APPEAL  FROM  THE    CIRCUIT    COURT    OF    THE    UKITED    STATES    FOR 
THE   DISTRICT   OF   INDIANA. 

Argued  November  10, 11, 1886.  —  Decided  November  29, 1886. 

In  a  suit  in  equity  by  the  trustees  of  a  dissolved  Missouri  corporation  to 
compel  an  employ 6  of  tlie  corporation  to  convey  to  tiie  plaintiffs  the  title 
to  letters-patent  obtained  by  him  for  an  invention  made  while  he  was  in 
their  employ,  it  not  appearing,  ft-om  the  facts  set  forth  in  tl»e  bill,  that 
there  was  any  agreement  between  the  employ^  and  the  corporation,  that 
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it  was  to  have  tiie  title  to  the  invention,  or  to  any  patent  he  might  obtain 
for  it,  it  was  held,  on  demurrer,  that  the  bill  could  not  be  sustained. 

Lltliough  the  dissolved  corporation  assigned  its  right  in  the  premises  to  an 
Illinois  corporation  organized  by  the  stoclcholders  of  the  former,  what- 
ever implied  license  the  former  had  to  use  the  invention  was  confined  to 
it,  and  was  not  assignable. 

be  employ^  could  bring  no  suit  for  infringement  against  the  Missouri 
corporation,  for  it  was  dissolved;  nor  any  suit  in  equity  agaiust  its  trus- 
tees for  an  infringement,  for  they  were  not  alleged  to  be  using  the  inven- 
tion; and  a  suit  at  law  against  the  trustees,  or  Uic  stockholders,  of  the 
Missouri  corporation,  for  infringement  by  it,  could  not  be  enjoined, 
Ijecause  the  theory  of  the  bill  was  that  there  was  a  perfect  defence  to 
such  a  suit 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr,  Everett  W,  Pattison^  {Mr.  Newton  Crcme  was  with 
im  on  the  brief,)  for  appellants,  cited :  Iliern  v.  Mill^  13  Ves. 
14;  Powell  v.  Spavlding^  3  Green,  (Iowa,)  443;  Course  v. 
tead,  4  Dall.  22;  McClurg  v.  Kingsland,  1  How.  202;  Cm- 
nental  WindmiU  Co.  v.  Empire  Windmill  Co,^  8  Blatchford, 
)5;  Gower  v.  Andrew^  59  Cal.  119;  Grumley  v.  Wehh^  44 
jssouri,  444;  Brooks  v.  Byam^  2  Story,  525 ;  Wilson  v.  Stolly^ 

McLean,  1 ;  Goodyear  v.  Congress  Rubber  Co.^  3  Blatch- 
ird,  449 ;  Goff  v.  Oberteuffer,  3  Phil.  71 ;  Hartford  v.  Chip- 
an,  21  Conn.  488;  Barber  v.  Barber,  21  How.  582;  Whit- 
g  V.  Graves,  3  Ban.  &  A.  222 ;  Wilkens  v.  Spafford,  lb.  274. 

Mr.  E.  E.  Wood  and  Mr.  Edward  Boyd,  for  appellee,  sub- 
itted  on  their  brief,  citing:  McClurg  v.  Kingsland,  1  How. 
12 ;  Oliver  v.  Rumford  Chemical  Works,  109  U.  S.  75 ;  Troy 
vn  and  Nail  Factory  v.  Corning,  14  How.  193 ;  Lightn^r 
Boston  &  Albany  Railroad,  1  Lowell,  338. 

Mb,  Justice  Blatchford  deUvered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  brought  in  the  Circuit  Court  of  th 
nited  States  for  the  District  of  Indiana,  by  Charles  H.  Hap- 
Kxl,  James  H.  H^se,  and  John  Packer,  trustees  of  Hapgood 

Company,  a  dissolved  Missouri  corporation,  and  the  Hap- 
Kxi  Plough  Company,  an  Illinois  corporation,  against  Horace 

Hewitt     The  main  object  of  the  suit  is  to  obtain  from 
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Hewitt  the  transfer  of  letters-patent  granted  to  him  for  an 
invention.  The  defendant  interposed  a  general  demurrer  to 
the  bill,  for  want  of  equity.  The  Circuit  Court  sustained  the 
demurrer  and  dismissed  the  bill,  11  Bissell,  184,  and  the  trus- 
tees have  appealed  to  this  court. 

The  material  allegations  of  the  bill  are  as  follows :  The  Mis- 
souri corix)ration  was  in  existence  from  before  August  1st, 
1873,  to  January  1st,  1880,  when  it  was  dissolved.    At  the 
latter  date  the  three  trustees  constituted  its  board  of  directors, 
and  Hapgood  was  president.     By  virtue  of  the  laws  of  Mis- 
souri, Hapgood  and  the  other  two  j^ersons  became  trustees  of 
the  corporation,  with  power  to  settle  its  affairs  and  recover 
the  debts  and  property  belonging  to  it.     Hapgood  was  the 
president  of  the  coqx)ration  during  its  entire  existence,  and 
had  the  control  and  management  of  its  business.     All  the  offi- 
cers and  employes  were  under  his  direction.    He  had  power 
to  hire  and  discharge  all  agents  and  employes  of  every  grade, 
to  determine  the  classes  and  kinds  of  goods  that  should  be 
manufactured,  and  the  general  way   in  which  the  business 
should  be  conducted.    The  corporation  employed  a  large  num- 
ber of  manual  laborers,  and  various  employes  of  higher  grades, 
among  them  a  superintendent,  a  secretary^,  a  foreman,  and  a 
travelling  salesman,  all  of  whom  had  charge  of  different  de- 
partments, but  were  under  the  control  and  direction  of  the 
president  as  chief  executive  officer.     The  duties  of  tlie  super- 
intendent were  to  have  general  charge  of  the  manufacturing 
department,  subject  to  the  (hscretion  of  the  president,  and  to 
devise  and  get  up  such  new  devices,  arrangements,  and  im- 
provements in  the  ploughs  manufactured  as  should  adapt  them 
to  the  market,  and  as  should  be  needed  from  time  to  time  to 
suit  the  wants  of  customers.    Shortly  before  August  1st,  1873, 
Hewitt  represented  to  the  corporation  that  he  was  a  man  of 
large  experience  in  mechanical  pursuits ;  that  he  had  been  for 
several  years  inmiediately  preceding  engaged  with  Avery  & 
Sons,  plough  manufacturers  in  Louisville,  and  had  been  since 
1868  familiar  with  the  manufacturing  of  ploughs  and  agricul- 
tural implements ;  that  he  had  been  instrnmental  in  de\ising 
and  getting  up  the  best  ploughs  manufactured  by  Avery  &  Sons ; 
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hat  the  most  valuable  improvements  in  the  ploughs  manufac- 
ured  by  them  had  been  devised  by  him  and  adopted  at  his 
uggestion  and  instigation ;  that  since  1869  he  had  given  his 
individed  attention  to  the  manufacture  of  ploughs,  and  under- 
tood  thoroughly  the  different  kinds  of  ploughs  in  the  market, 
nd  the  classes  of  ploughs  needed  for  the  trade ;  and  that  he 
ould  and  would  give  to  any  manufacturer  who  should  secure 
is  services  the  benefit  of  his  experience  in  devising  and  mak- 
ag  improvements  in  the  ploughs  manufactured.  In  conse- 
[uence  of  these  representations  and  relying  upon  them,  the  cor- 
loration  employed  Hewitt  to  devote  his  time  and  services  to 
;etting  up,  improving,  and  perfecting  ploughs  and  other  goods, 
.nd  to  intro^lucing  the  same;  and,  that  he  might  be  more 
ully  identified  with  the  corporation,  he  purchased  one  share 
►f  its  stock,  and  vf as  elected  vice-president.  At  some  time  in 
874,  Hewitt  increased  his  interest  in  the  company  by  purchas- 
ng  one  half  of  the  shares  owned  by  the  president.  As  a  part 
i  the  same  transaction,  it  was  agreed  between  Hewitt  and  the 
orporation,  that,  from  that  date,  Hewitt  should  fill  the  posi- 
ion  of  superintendent  of  the  manufacturing  department,  anti 
s  such,  not  only  exercise  a  general  supervision  over  that  de- 
partment, subject  to  the  president,  but  also  devote  his  time 
.nd  services  to  devising  improvements  in,  and  getting  up  and 
perfecting,  ploughs  adapted  to  the  general  trade  of  the  coqx)- 
ation.  He  accepted  the  position  and  held  it  until  the  fall  of 
877,  when  his  connection  with  the  corporation  ceased.  He 
agreed,  in  such  new  position,  to  use  his  best  efforts,  and  devote 
lis  knowledge  and  skill,  in  devising  and  making  improvements 
n  the  ploughs  manufactured  by  the  corporation,  and  in  getting 
ip  and  perfecting  ploughs  and  other  agricultural  implements 
idapted  to  its  trade.  In  view  of  the  expected  value  of  his 
len  ices  in  this  latter  direction,  the  corporation  was  induced  to 
)ay  him,  and  did  pay  him,  a  salary  of  $3000  a  year.  It  was 
nanufacturing  a  plough  known  as  a  sulky  or  riding  plough,  so 
irranged  that  the  plough  was  carried  on  a  frame  supported  by 
fv^heels,  and  that  the  driver  of  the  horses  rode  on  the  frame. 
Down  to  the  year  1876,  this  sulky  plough  had  a  wooden  frame. 
During  that  year,  it  was  thought  desirable  by  the  officers  of 
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the  corporation  that  a  change  should  be  made  by  the  substitu- 
tion of  an  iron  frame  for  the  wooden  one.  The  officers,  in- 
cluding Hewitt,  had  frequent  conversations  during  the  winter 
of  1875-6  with  reference  to  such  change.  In  those  conversa- 
tions, and  in  personal  conversations  with  Hewitt,  the  presi- 
dent stated  that  he  was  anxious  to  retain  in  the  iron  sulky  all 
the  essential  features  of  the  wooden  sulky,  so  far  as  was  consis- 
tent with  the  use  of  an  iron  frame,  and  suggested  other  features 
which  he  thought  it  important  to  adopt  in  the  new  plough, 
and  Black,  a  salesman,  urged  the  importance  of  having  an  iron 
axle  of  an  arched  form.  As  the  result  of  these  conversations 
and  deUberations,  Hewitt  was,  early  in  the  sunmier  of  1876, 
directed  by  the  president  to  proceed  at  once  to  devise  and  build 
an  iron  sulky  plough  according  to  the  suggestions  so  made,  that 
is,  that  he  should  retain  in  the  new  plough  aU  the  valuable 
features  of  the  wooden  sulky,  which  the  corporation  had  been 
manufacturing,  should  construct  the  plough  of  wrought  and 
malleable  iron,  should  adopt  the  other  features  suggested  by 
the  president  and  the  arch  suggested  by  Black,  and  should 
add  such  additional  features  as  might  seem  advantageous  to 
him,  Hewitt.  He  was  dh^ected  to  proceed  with  the  work 
without  delay,  so  that  the  corporation  might  be  ready  to  man- 
ufacture the  new  plough  for  the  season  of  1877.  In  accord- 
ance with  those  directions,  Hewitt  devised  and  constructed  a 
sulky  plough  of  wrought  and  malleable  iron,  and,  after  some 
delays,  about  the  1st  of  April,  1877,  produced  a  plough  satis- 
factory to  the  president.  During  all  the  time  that  he  was  en- 
gaged in  devising  and  constructing  the  new  plough,  he  was  in 
the  employ  of  the  corporation,  and  drawing  a  salary  of  $3000 
a  year.  The  time  during  which  he  was  so  epgaged  was  the 
regular  working  hours  in  the  factory.  The  tnen  who  did  the 
manual  labor  on  the  new  plough  were  all  employes  of,  and  paid 
by,  the  corporation ;  and  all  the  materials  used  in  its  construc- 
tion were  bought  and  paid  for  by  the  corporation.  The  work, 
as  it  progressed,  was  under  the  general  superintendence  of 
Hewitt,  but  the  work  in  the  respective  departments  was  also 
under  the  special  superintendence  of  the  respective  foremen  of 
those  departments,  who  were  also  paid  by  the  corporation. 
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During  the  whole  tune  of  the  construction  of  the  plough,  it  was 
understood  by  all  the  parties  engaged  therein,  and  by  those  at 
whose  instance  its  construction  was  commenced,  that  it  was 
being  devised  and  constructed  for  the  use  and  benefit  of  the 
corporation,  and  as  a  model  for  the  future  construction  of 
sulky  ploughs  by  it.  After  the  plough  was  completed,  and 
dad  been  accepted  by  the  president  as  satisfactory,  the  latter 
lirected  Ilevvitt  to  go  to  Chicago  and  have  the  necessary  malle- 
ible  castings  made  for  the  construction  of  ploughs  after  the 
nodel.  Hewitt  did  so,  obtaining  at  Chicago  castings,  moulds, 
md  other  things  necessary  for  the  future  building  of  plouglis 
ifter  the  model.  During  the  time  so  spent,  he  was  drawing 
lis  regular  salary ;  and  all  his  expenses,  as  well  as  the  price  of 
he  models,  castings,  and  other  things  obtained  by  him,  were 
)aid  by  the  corporation.  During  the  time  Hewitt  remained  in 
\&  employ,  he  never  made  any  claim  of  property  in  any  of  the 
levices  and  improvements  made  or  suggested  by  him  in  the 
lew  plough,  and  never  stated  or  claimed  that  he  was  entitled 
o  a  patent  on  any  of  said  improvements,. or  that  he  had  any 
ights  adverse  to  the  corporation  in  any  of  said  improvements 
vt  devices,  and  never,  during  the  term  of  his  employment,  as- 
erted  any  right  to  a  patent  in  his  own  name  for  such  im- 
)rovements  or  devices,  or  any  of  them.  After  his  connection 
vith  the  corporation-  had  ceased,  and  after  he  had  made  an 
Lirangement  with  the  president,  whereby  the  latter  bought 
)ack  all  his  (Hewitt's)  stock  in  the  corpomtion,  and  after  the 
!orporation  had  been  for  many  months,  with  the  knowledge  of 
lewitt,  engaged  in  the  manufacture  of  such  ploughs,  Hewitt, 
>n  January  14th,  1878,  appUed  for  a  patent  on  tlie  improve- 
Qents  in  the  plough,  and,  on  the  26th  of  March,  1878,  a  patent 
v^as  granted  to  him,  covering  certain  parts  of  the  plough,  being 
levices  which  had  been  theretofore  used  by  the  corporation, 
rith  his  knowledge  and  consent.  After  this  patent  was  is- 
ued,  he,  for  the  first  time,  claimed,  as  he  has  since  claimed, 
hat  he  had  and  has  an  exclusive  right  to  manufacture  such 
>arts  of  the  plough  as  are  covered  by  the  patent,  and  has 
hreatened  to  enforce  his  rights  under  the  patent  as  against  the 
orporation,  its  representatives,  successors,  and  assigns,  and  to 
lold  them  liable  in  damages  for  any  infringement  of  the  same. 
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The  bill  also  alleges  that,  in  devising  and  constructing  the 
plough,  Hewitt  was  only  performing  his  duty  as  an  employ^  of 
the  corporation,  and  carrying  out  his  contract  with  it ;  that  he 
was  doing  only  what  he  was  hired  and  paid  to  do;  that  the 
result  of  his  labors  belonged  to  the  corporation;  that  it 
became,  in  equity  and  good  conscience,  the  true  and  rightful 
o^vner  of  the  right  to  manufacture  the  plough;  that,  if  there  is 
any  part  thereof  which  is  patentable,  the  patent  belonged  to 
the  corporation  as  equitable  assignee  of  Hewitt ;  and  that  he 
w^as  and  is  bound,  in  equity  and  good  conscience,  to  make  an 
assignment  of  the  patent  to  the  corporation  or  to  its  trustees. 

The  bill  also  alleges,  that,  upon  the  dissolution  of  the  cor- 
poration of  Hapgood  &  Company,  the  stockholders  thereof 
organized  another  corporation,  under  the  laws  of  Illinois, 
under  the  name  of  the  Hapgood  Plough  Company,  one  of  the 
plaintiffs ;  that  the  Hapgood  Plough  Company  succeeded  to  the 
business  of  the  prior  corporation,  and  became  by  assignment 
from  it  the  owner  of  all  the  latter's  assets,  whether  legal  or 
equitable,  including,  the  rights  in  the  patent  issued  to  Hewitt, 
which  such  prior  cori)oration  had  or  was  entitled  to,  wnether 
legal  or  equitable,  and  its  right  to  manufacture  a  sulky  plough 
in  accordance  with  the  model  plough  made  by  HcAvitt,  includ- 
ing all  the  devices  covered  or  claimed  to  be  covered  by  the 
patent ;  and  that  all  the  rights  in  the  premises  which  the  prior 
coq)oration  had  have  been  fully  transferred  to  and  vested  in 
the  new  corporation.  The  bill  then  alleges  a  refusal  by 
Hewitt  to  assign  the  patent  to  the  plaintiffs,  and  that  he 
claims  to  hold  it  adversely  to  them. 

The  prayer  of  the  bill  is  for  a  decree  directing  the  defend- 
ant to  make  an  assignment  of  the  patent,  or  of  such  interest 
as  he  may  have  therein,  and  of  aU  his  rights  thereunder,  to 
the  Hapgood  Plough  Company,  assignee  of  Hapgood  &  Com- 
pany, or  to  the  trustees  of  Hapgood  &  Company,  in  trust  for 
the  Hapgood  Plough  Company,  vesting  the  title  to  the  patent, 
or  to  the  defendant's  rights  thereunder,  in  the  Hapgood  Plough 
Company,  or  in  said  tinistees  in  trust  for  that  corporation,  and 
that  he  be  enjoined  and  restrained  from  maintaining  any 
action  at  law  or  in  equity  for  any  infringement  of  the  patent 
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jT  Ilapgood  &  Company,  or  for  the  use  by  that  corporation 
[  any  of  the  (le\dces  or  improvements  covered  by  the  patent. 
The  decision  of  the  Circuit  Court,  11  Bissell,  184,  was 
laced  on  the  ground  (1)  that  Hewitt  was  not  expressly  re- 
aired,  by  his  contract,  to  exercise  his  inventive  faculties  for 
le  benefit  of  his  employer,  and  there  was  nothing  in  the  bill 
om  which  it  could  be  fairly  inferred  that  he  was  required  or 
q)ected  to  do  so ;  (2)  that,  whatever  right  the  employer  had 
)  the  invention  by  the  terms  of  Hewitt's  contract  of  employ- 
lent,  was  a  naked  Ucense  to  make  and  sell  the  patented  im- 
povement  as  a  part  of  its  business,  which  right,  if  it  existed, 
as  a  mere  personal  one,  and  not  transferable,  and  was  ex- 
nguished  with  the  dissolution  of  the  corporation. 
We  are  of  opinion  that  the  views  taken  of  the  case  by  the 
ircuit  Court  were  correct.  There  is  nothing  set  forth  in  the 
ill?  as  to  any  agreement  between  the  corporation  and  Hewitt, 
lat  the  former  was  to  have  the  title  to  his  inventions  or  to 
ny  patent  that  he  might  obtain  for  them.  The  utmost  that 
in  be  made  out  of  the  allegations  is,  that  the  corporation  was 
)  have  a  Ucense  or  right  to  use  the  inventions  in  making 
loughs.  It  is  not  averred  that  anything  passed  between  the 
arties  as  to  a  patent.  We  are  not  referred  to  any  case  which 
istains  the  view,  that,  on  such  facts  as  are  alleged  in  the  bill, 
ae  title  to  the  invention'  or  to  a  patent  for  it  passed.  In 
IcClurg  V.  Kingsland^  1  How.  202,  the  facts  were  in  some 
aspects  Uke  those  in  the  present  case,  but  the  decision  only 
rent  to  the  point  that  the  facts  justified  the  presumption  of  a 
cense  to  the  employer  to  use  the  invention,  as  a  defence  by 
im  to  a  suit  for  the  infringement  of  the  patent  taken  out  by 
be  employ^. 

The  Circuit  Court  cases  referred  to  do  not  support  the 
laintiffs'  suit.  In  Continental  Whulmill  Co,  v.  Empire 
Tindtiiill  Co,^  8  Blatchford,  295,  there  was  an  agreement  that 
lie  employ^  should  receive  §500  for  any  patentable  improve- 
lent  he  might  make.  In  WMting  v.  Graves,  3  Ban.  &  A.  222, 
i  was  held  that  an  employment  to  invent  machinery  for  use 
n  a  particular  factory,  would  operate  as  a  hcense  to  the  em- 
ployer to  use  the  machinery  invented,  but  would  not  confer 


Digitized  by 


Google 


234  OCTOBER  TERM,    1886. 

Opinion  of  the  Court. 

on  the  employer  any  legal  title  to  the  invention  or  to  a 
patent  for  it.  In  WUhens  v.  Spafford^  3  Ban.  &  A.  274,  the 
contract  was  that  the  employer  should  have  the  exclusive 
benefit  of  the  inventive  faculties  of  the  employ^,  and  of  such 
inventions  as  he  should  make  during  the  term  of  service. 

Whatever  hcense  resulted  to  the  Missouri  corporation,  from 
the  facts  of  the  case,  to  use  the  invention,  was  one  confined  to 
that  corporation,  and  not  assignable  by  it.  Troy  Iron  cfe  iTaii 
Factory  v.  Corning^  14  IIow.  193,  216;  Oliver  v.  Eumford 
Chemical  Worlcs^  109  U.  S.  75,  82.  The  Missouri  corporation 
was  dissolved.  Its  stockholders  organized  a  new  corporation 
under  the  laws  of  Illinois,  which  may  naturally  have  succeeded 
to  the  business  of  the  prior  corporation,  but  the  express  aver- 
ment of  the  biU  is,  that  it  took  by  assignment  the  rights  it 
claims  in  this  suit.  Those  rights,  so  far  as  any  title  to  the 
invention  or  patent  is  concerned,  never  existed  in  the  assignor. 
As  to  any  imphed  license  to  the  assignor,  it  could  not  pass  to 
the  assignee. 

As  to  so  much  of  the  prayer  of  the  bill  as  asks  that  Ilewitt 
be  enjoined  from  maintaining  any  action  at  law  or  in  equity 
for  any  alleged  infringement  of  the  patent  by  the  prior  cor- 
poration, or  for  its  use  of  any  of  the  devices  or  improvements 
covered  by  the  patent,  which  is  all  there  is  left  of  the  prayer 
of  the  bill,  any  suit  to  be  brought  Arould  not  be  a  suit  against 
the  corpomtion,  for  it  is  dissolved ;  and  could  not  be  a  suit  in 
equity  against  its  trustees,  for  they  are  not  alleged  to  be  using 
the  invention.  It  could  only  be  a  suit  at  law  against  the 
trustees  or  the  stocldiolders  of  the  old  corporation,  for  infringe- 
ment by  it  while  it  existed.  The  theory  of  the  bill  is,  that 
there  is  a  perfect  defence  to  such  a  suit.  In  such  a  case  a 
court  of  equity,  certainly  a  Circuit  Court  of  the  United  States, 
will  not  interfere  to  enjoin  even  a  pending  suit  at  law,  much 
less  the  bringing  of  one  in  the  future.  Grand  Chute  v.  Wine- 
gar,  15  Wall.  373;  1  High  on  Injunctions,  §§  89  to  93,  and 
cases  there  cited* 

Decree  affirmed. 
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STOEY  V.  BLACK. 

iROE  TO   THE   SUPEEME  COUET    OF   THE   TEEEITOEY   OF    MONTANA. 

Submitted  November  11, 1886.  —  Decided  November  15, 1886. 

hen  a  jury  is  waived  in  a  territorial  court  in  the  trial  of  an  action  at  law, 
the  case  cannot  be  brought  up  for  review  by  writ  of  error;  but  must,  un- 
der the  Act  of  April  7,  1874,  c.  80,  18  Stat.  27,  come,  if  at  all,  by  appeal, 
as  provided  in  that  act. 

This  was  an  action  to  try  title  to  real  estate.  After  issue 
)ined  it  came  on  for  trial  "  before  the  court,  a  trial  by  jury 
aving  been  expressly  waived  by  the  parties."  In  the  course 
f  the  trial  plaintiff's  counsel  took  several  exceptions  to  evi- 
ence  offered  on  defendant's  behalf,  all  of  which  were  duly 
oted.  The  judge  then,  after  hearing  the  evidence,  made 
pecial  findings  of  fact,  and  found  conclusions  of  law  thereon ; 
nd  plaintiff's  counsel  thereupon  excepted  to  each  finding  of 
act,  except  one  which  was  specified,  and  to  each  of  the  con- 
lusions  of  law,  on  the  ground  that  the  same  were  defective 
nd  did  not  cover  the  material  issues  in  the  action,  and  that 
he  court  erred  in  its  conclusions  of  law  upon  the  findings. 
?*laintifirs  counsel  also  asked  for  certain  specified  findings,  and 
noved  for  a  new  trial  for  reasons  given  in  the  motion ;  and, 
he  motion  being  denied,  excepted  to  the  order  denying  it. 
3n  this  record  the  case  was  taken  on  appeal  to  the  Supreme 
3ourt  of  the  Territory.  The  judgment  below  was  there 
iffirmed,  and  this  writ  of  error  was  sued  out  to  review  that 
lotion  of  the  Supreme  Court  of  the  Territory. 

Mr,  J.  Hvhley  Aahton  and  Mr.  Nathcmiel  Wilson  for  plain- 
tiff in  error. 

Although  a  jury  was  waived  in  this  case  by  the  parties, 
and  the  issues  of  fact  therein  were  tried  by  the  court,  under 
the  authority  of  the  Statute  of  Montana,  the  case  was  a  case 
"of  trial  by  jury"  under  that  statute,  and  within  the  mean- 
ing of  the  second  section  of  the  Act  of   1874,  and,  there- 
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fore,  properly  comes  here*  by  writ  of  error.  The  words,  in 
the  first  section,  "  cases  of  trial  by  jury,"  receive  interpreta- 
tion from  the  proviso  in  the  first  section  of  the  act,  and  they 
are  substantially  equivalent  to  the  words,  "  cases  cognizable  at 
common  law,"  as  used  in  that  proviso. 

Certainly,  it  would  seem,  the  Act  of  1874  did  not  intend  to 
provide  for  a  writ  of  error  in  a  case  cognizable  in  equity,  where, 
under  the  requirement  of  the  Statute  of  the  Territory,  the 
issues  of  fact  were  tried  by  a  jury ;  and  yet,  it  would  appear, 
as  we  respectfully  suggest,  that  such  a  case  must  come  here  by 
writ  of  error,  and  not  appeal,  if  the  absolute  and  universal 
test  as  to  the  proper  appellate  proceeding,  in  a  territorial  case, 
be  the  fact  of  whether  or  not  there  was  a  trial  by  jury. 

It  would  seem,  as  we  desire  to  submit,  under  the  Act  of 
1874,  that  regard  must  be  had  to  the  subject-matter  of  and  the 
remedy  sought  in  a  case  from  the  court  of  a  Territory,  whose 
legislature  recognizes,  as  the  Statute  of  Montana  recognizes, 
the  essential  distinction  between  law  and  equity ;  and  that  if 
they  are  purely  legal,  and  cognizable  solely  at  law,  and  the 
Territorial  Statute  required  the  trial  of  the  case  by  jury,  unless 
the  parties  waived  a  jury  trial,  the  case  is  one  ''  of  trial  by 
jury,"  within  the  meaning  of  that  phrase  in  the  Act  of  1874, 
although,  in  fact,  a  jury  trial  was  waived  and  the  issues  of  fact 
were  tried  by  the  court. 

By  the  Montana  Code  of  Cixdl  Procedure,  in  actions  for  the 
recovery  of  specific  real  property,  and  other  common  law 
cases,  a  jury  trial  must  be  had  unless  expressly  waived  in  the 
manner  specified  in  the  Statute,  §§  241,  269. 

Mr,  Edwin  W.  Toole  and  Mr.  Joseph  K.  Toole  for  defendants 
in  error. 

Me.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana  to  bring  up  for  review  the  judgment  in  a 
suit  where  there  was  not  a  trial  by  jury.  Under  the  Act  of 
April  7,  1874,  c.  80,  §  2,  18  Stat.  27,  the  case  should  have 
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been  brought  ap  by  appeal,  and  the  writ  of  error  is  there- 
fore dismissed.  Hecht  v.  Boughton^  105  U.  S.  235 ;  United 
States  V.  Railroad  Co.^  105  U.  S.  263 ;  Woolf  v.  IlamUton^ 
108  TJ.  S.  15.  The  question  is  no  longer  open  in  this  court. 
The  statutory  rule  is  jurisdictional. 


CONTINENTAL  INSURANCE  COMPANY  ^.  EHOADS. 

ERROR   TO   THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR    THE 
EASTERN   DISTRICT   OF   PENNSYLVANIA. 

Argued  November  9, 10, 1886.  — Decided  November  29, 1886. 

K  declaration  in  an  action  at  law  in  a  Circuit  Court  of  tlie  United  States  by 
an  administrator  against  an  Insurance  Company,  vvhicli  alleges  tliat  tiie 
intestate  was  a  citizen  of  the  State  in  which  the  action  is  brought,  and  that 
letters  of  administration  were  granted  plaintiff  in  that  State,  and  that 
the  company  is  a  citizen  of  another  State,  without  any  allegation  respect- 
ing the  citizenship  of  the  administrator,  fails  to  show  a  citizenship  in 
the  plaintiff  to  give  the  Circuit  Court  jurisdiction,  and  cannot  be 
amended  in  that  respect  in  this  court :  but  the  court  below  may,  on  the 
case  being  remanded,  iu  its  discretion,  allow  this  to  be  done. 

This  was  an  action  at  law  against  the  plaintiff  in  error, 
iefendant  below,  brought  by  the,  defendant  in  error  as  ad- 
ministratrix of  Maris  Khoads,  deceased,  to  recover  on  a  poUcy 
)f  Ufe  insurance.  The  allegations  in  the  declaration,  material 
» the  point  decided  by  the  court,  were  the  following : 

"  Ann  Eliza  Khoads,  administratrix,  <fec.,  of  Maris  Rhoads, 
ate  a  citizen  of  the  State  of  Pennsylvania,  deceased,  complains 
)f  the  Continental  Life  Insurance  Company  of  Hartford,  Con- 
lecticut,  a  foreign  corporation,  incorporated  under  the  laws  of 
he  State  of  Connecticut,  and  a  citizen  thereof,  who  has  been 
lummoned  in  this  writ  to  answer  the  plaintiff  in  a  plea  of  tres- 
pass on  the  case,  &c.,  for  that  whereas  heretofore,  to  wit,  on 
he  twenty-ninth  day  of  August,  a.d.  1877,  and  in  the  hfe- 
ime  of  the  said  Maris  Ehoads,  who  is  now  deceased,  and  in 
;he  district  aforesaid,  the  aforesaid  corporation,  defendant, 
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made  and  delivered  to  the  said  Maris  Khoads  a  certain  policy 
of  insurance,  which  the  plaintiff  now  brings  into  court,  and 
which  is  in  the  words  and  figures  following,  to  w^it :    .    .    . 

"  And  the  plaintiff  further  saith  that  the  said  Maris  Rhoads 
afterwards,  to  wit,  on  the  second  day  of  December,  a.d.  1880, 
died,  and  that  in  his  lifetime  and  down  to  the  time  of  his  death 
he,  the  said  Maris  Rhoads,  performed  and  fulfilled  and  did  not 
violate  any  of  the  conditions  and  agreements  of  the  said  policy 
of  insurance,  according  to  the  true  intent  and  meaning  thereof, 
all  of  which  the  said  company,  defendant,  had  notice. 

"  And  the  plaintiff  further  says  that  afterwards,  to  wit,  on  tbe 
thirtieth  daj''  of  December,  a.d.  1880,  letters  of  administrar 
tion  were  duly  granted  upon  the  estate  of  the  said  Maris 
Rhoads,  deceased,  to  the  said  Ann  EUza  Rhoads  by  the  register 
of  wills  of  Delaware  county,  in  the  State  of  Pennsylvania, 
which  said  letters  of  administration  the  plaintiff  now  brings 
here  into  court."     ... 

These  were  all  the  allegations  respecting  the  citizenship  of 
the  parties.  A  trial  was  had,  and  verdict  for  plaintiff,  and 
judgment  on  the  verdict ;  and  a  bill  of  exceptions  was  allowed. 
Defendant  sued  out  this  vrrit  of  error,  and  among  others, 
made  the  following  assignments  of  error : 

4.  Because  it  does  not  affirmatively  appear  from  the  record 
that  the  court  below  had  jurisdiction  of  the  case. 

5.  Because  it  does  not  appear  sufficiently  from  the  record 
that  the  court  below  had  jurisdiction  of  the  case. 

6.  Because  it  appears  from  the  record  that  the  court  below 
had  no  jurisdiction  of  the  case. 

The  defendant  in  error  offered  to  file  in  this  court,  as  a 
basis  for  a  motion  to  amend,  the  following  affidavit  entitled  as 
of  the  cause  in  the  court  below  : 


J 


State  of  Pennsylvania,  . 

County  of  Delaware, 
Ann  Eliza  Rhoads,  the  above  named  plaintiff,  being  duly 
affirmed,  says  that  she  is  the  widow  and  administratrix  of 
Maris  Rhoads,  who  died  on  the  second  day  of  December,  a.d. 
1880.    That  at  the  time  of  his  death  she  resided  with  him  in 
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?pringfield  township,  Delaware  county,  Pennsylvania,  where 
jhe  still  resides;  and  that  she  was  at  the  time  of  the  com- 
nencement  of  the  above  suit  or  action,  and  still  is,  a  citizen  of 
;he  State  of  Pennsylvania. 

Aflirmed  and  subscribed  Feb-^ 
•uary    8th,   a.d.    1886,    before 
ne. 

-|         A.  P.  Ottey, 

Notary  Public. 


Ann  Eliza  Ehoads. 


Mr.  S.  C.  Perkins  for  plaintiff  in  error. 

Mr.  liobert  T.  Cornwell  for  defendant  in  error.  Mr.  F.  C. 
Hootori  was  with  him  on  the  brief. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
X)urt. 

One  of  the  errors  assigned  on  this  record  is  that  the  Circuit 
CJourt  had  no  jurisdiction.  It  was  settled  at  a  very  early  day 
:hat  the  facts  on  which  the  jurisdiction  of  the  Circuit  Courts 
rest  must,  in  some  form,  appear  on  the  face  of  the  record  of 
lU  suits  prosecuted  before  them.  Turner  v.  Bank  of  North 
America^  4  Dall.  8 ;  Bushnell  v.  Kennedy^  9  Wall.  387;  Ilorn- 
'haU  V.  Collector,  9  Wall.  560;  'Ex  parte  Smith,  U  U.  S.  455  ; 
Rfjibertson,  v.  Cease,  97  TJ.  S.  646 ;  Grace  v.  American  Central 
Im.  Co.,  109  U.  S.  278,  283;  Bors  v.  Preston,  111  U.  S.  252, 
255;  Mansfield,  Coldwater  and  Lake  Michigan  Railway  v. 
Swa/n,  111  TJ.  S.  379,  382;  Hancock  v.  Ilolhrook,  112  U.  S. 
229.  And  it  is  error  for  a  court  to  proceed  without  its  juris- 
diction is  shown.  Grace  v.  Americam,  Central  Insurance  Co., 
^pra;  Tfcayer  v.  Life  Association,  112  TJ.  S.  717;  Mamsjield, 
dkc,  Railway  v.  Swan,  supra. 

It  is  conceded  that  the  jurisdiction  in  this  case  depends 
alone  on  the  citizenship  of  the  parties,  and  that  there  Is  not 
in  the  declaration  any  averment  in  express  terms  of  the  citi- 
zenship of  the  plaintiff.  It  does  appear  that  the  defendant 
iras,  at  the  commencement  of  the  suit,  a  citizen  of  Connecti- 
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cut,  and  that  the  intestate,  Maris  Khoads,  was  at  the  time  of 
his  death  a  citizen  of  Pennsylvania,  but  there  is  nothing  to 
show  the  citizenship  of  the  plaintiff,  and  the  jurisdiction 
depends  on  her  citizenship,  and  not  on  that  of  her  intestate. 
Ajiwry  V.  Arnory,  95  U.  S.  186.  It  is  true  that  the  record 
does  show  that  letters  of  administration  were  granted  to  her 
in  Pennsylvania,  but  that  does  not  make  her  a  citizen  of  that 
State.  It  may  be  that  by  the  law  of  Pennsylvania  the  per- 
sonal representative  of  a  deceased  citizen  of  Pennsylvania  is, 
in  contemplation  of  law,  resident  within  the  State,  and  at 
all  times  amenable  to  the  jurisdiction  of  the  proper  courts  of 
that  State,  but  that  does  not  necejssarily  imply  citizenship  of 
the  State,  lie  must  be  there  for  the  purposes  of  his  adminis- 
tration, but  that  is  all.  And,  besides,  the  jurisdiction  must 
appear  }x>sitively.  It  is  not  enough  that  it  may  be  inferred 
argumentatively.  Brown  v.  Keene,  8  Pet.  112;  liohertmn  v. 
Cease^  supra.  If  the  plaintiff  was  actually  a  citizen  of  Penn- 
sylvania when  the  suit  was  begun,  the  record  cannot"  be 
amended  here  so  as  to  show  that  fact,  but  the  court  below 
may,  in  its  discretion,  allow  it  to  be  done  when  the  case  gets 
back.  Morgan  v.  Gay^  19  Wall.  81 ;  liohertmn  v.  Cease^  supra. 
It  is  not  necessary  to  consider  any  of  the  other  assignments 
of  error. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 


EAST  TENNESSEE,  YIEGINIA  &  GEORGIA  RAII^ 
EOAD  V.  GRAYSON. 

APPEAL    FEOM    THE   CIRCUrr    COURT   OF    THE    UNITED     STATES  FOB 
THE   NORTHERN    DISTRICT   OF   ALABAMA. 

Submitted  November  8, 1886.  — Decided  November  29, 1886. 

A,  a  citizen  of  Alabama,  filed  a  blU  in  equity  in  a  court  of  Alabama  against 
the  Memphis  and  Charleston  Railroad,  a  Corporation  of  Tennessee, 
Alabama  and  Mississippi,  and  the  East  Tennessee,  Virginia  and  Georgia 
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Railroad,  a  Corporation  of  Tennessee  and  of  Georgia.  Tlie  bill  alleged 
that  complainant  was  a  stockholder  in  the  Memphis  and  Ciiarleston  Com- 
pany, that  a  lease  of  the  road  of  that  company  had  been  made  to  the 
other  compauy  for  a  term  of  years  not  yet  expired,  that  the  lease  was 
not  within  tlie  corporate  power  of  either  company,  and  that  an  arrange- 
ment had  been  made  between  the  two  companies,  and  was  about  to  be 
carried  into  effect,  for  the  surrender  and  cancellation  of  the  lease  on  the 
payment  by  the  lessor  of  a  large  sum  of  money  to  the  lessee,  which  was 
to  be  raised  by  the  sale  of  a  large  amount  of  new  stock  at  a  very  low 
rate;  and  it  prayed  for  an  injunction  to  restrain  the  lessee  from  operat- 
ing the  road,  and  the  lessor  from  paying  the  sum  of  money  or  any  sum 
for  the  cancellation,  and  from  issuing  the  new  stock.  On  the  petition  of 
the  lessee  the  suit  was  removed  to  the  Circuit  Court  of  the  United  States 
on  the  ground  that  the  lessee  was  a  citizen  of  Tennessee,  and  the  com- 
plainant a  citizen  of  Alabama,  and  that  there  was  a  controversy  wholly 
between  citizens  of  different  States,  which  could  be  fully  determined 
between  them.  The  Circuit  Court,  on  motion,  remanded  the  cause.  This 
court,  on  appeal,  affirms  that  judgment. 

This  was  an  appeal  from  the  judgment  of  a  Circuit  Court, 
emanding  a  cause  which  had  been  removed  from  a  State 
^oxxrt.     This  case  is  stated  in  the  opinion  of  the  court. 

Mr.  William  M.  Bwxter  for  appellant. 

Mr.  Henry  E.  Da/vis^  Mr.  F.  P.  Ward,  and  Mr.  R.  W. 
Walker  for  appellee. 

Mr.  Chief  Justice  Watte  dehvered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  remanding  a  suit  in  equity 
frhich  had  been  removed  from  the  chancery  court  of  the 
astern  division  of  the  State  of  Alabama.  The  bill  was  filed 
)y  John  W.  Grayson,  a  citizen  of  Alabama,  and  a  stockholder 
f  the  Memphis  and  Charleston  Railroad  Company,  "  in  his  own 
►ehalf,  and  in  behalf  of  all  other  stockholders  .  .  .  who 
lay  come  in  and  contribute  to  the  expenses,"  against  the  Mem- 
►his  and  C^jarleston  Eailroad  Company,  a  corporation  existing 
nder  the  laws  of  the  States  of  Tennessee,  Alabama,  and  Mis- 
issippi,  and  the  East  Tennessee,  Virginia  and  Georgia  Rail- 
oad  Company,  a  corporation  existing  under  the  laws  of  Ten- 
essee  and  Georgia.    The  bill  was  filed  August  31,  1882,  and 
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alleged  that  on  the  second  of  June,  1877,  the  Memphis  and 
Charleston  Company  executed  what  purported  to  be  a  lease  of 
its  railroad  and  appurtenances  to  the  East  Tennessee,  Virginia 
and  Georgia  Company  for  a  period  of  twenty  years  from 
July  1,  1877;  that  this  lease  was  modified  in  some  particulars 
December  2,  1879;  that  neither  the  lease  nor  the  modif  cation 
were  within  the  corporate  power  or  authority  of  either  of  the 
parties  thereto ;  that,  notwithstanding  this,  the  East  Tennes- 
see, Virginia  and  Georgia  Company  had  taken  possession  of 
and  was  operating  the  leased  railroad;  that  Graj'-son,  the  com- 
plainant, was  not  present,  either  in  person  or  by  proxy,  at  any 
meeting  of  the  stockholders  of  the  Memphis  and  Charleston 
Company,  if  any  there  ever  had  been,  when  the  lease  was  au- 
thorized or  approved;  that  he  had  never  consented  thereto, 
and  his  rights  as  a  stockholder  "  are  in  nowise  affected  by  any 
such  action  of  a  stockholders'  meeting  at  which  he  was  not 
present,  in  which  he  did  not  participate,  and  in  which  his 
stock  was  not  represented  —  such  action  being  ultra  vires  and 
without  legal  authority ; "  that  at  a  meeting  of  the  stockholders 
of  the  Memphis  and  Charleston  Company,  on  the  22d  of  Au- 
gust, 1882,  a  resolution  was  adopted  authorizing  the  directors 
to  appoint  a  committee  to  meet  the  East  Tennessee,  Virginia 
and  Georgia  Company  and  arrange  for  a  cancellation  of  the 
lease,  it  being  understood  that  the  last  named  company  would 
surrender  its  rights  as  lessee  on  payment  of  $J^0,000 ;  that  the 
resolution  was  adopted  under  the  influence  of  the  behef  that 
upon  the  payment  of  this  amount  the  lease  would  be  abrogated ; 
that  at  the  same  meeting  a  further  resolution  was  adopted  au- 
thorizing the  issue  of  five  millions  of  dollars  of  additional  stock, 
to  be  sold  at  eight  cents  on  the  dollar  to  raise  the  amount  to  be 
paid  the  East  Tennessee,  Virginia  and  Georgia  Company,  in  case 
the  proposed  arrangement  was  carried  out;  that  Grayson,  the 
complainant,  voted  against  both  these  resolutions;  that,  on  a 
fair  settlement  of  the  accounts  between  the  two  cojnpanies  for 
the  operations  of  the  East  Tennessee,  Virginia  and  Georgia 
Company  during  the  time  it  had  been  in  possession  under  the 
lease,  a  large  sum  would  be  found  due  to  the  Memphis  and 
Charleston  Company ;  and  that  the  directors  of  the  Memphis 
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ad  Charleston  Company  will  not,  and  Grayson,  the  complain- 
nt,  cannot,  bring  a  suit  in  the  name  of  the  company  to  have 
le  lease  set  aside.  The  prayer  of  the  bill  is  for  a  cancellation 
I  the  lease,  for  an  account,  and  for  an  injunction  to  restrain 
le  East  Tennessee,  Virginia  and  Georgia  Company  from 
perating  the  road,  and  the  Memphis  and  Charleston  Company 
•cm  pajdng  $400,000  or  any  other  sum  for  the  cancellation  of 
le  lease,  and  from  issuing  the  new  stock  to  raise  the  money 
)  make  the  pajTnent. 

On  the  4th  of  September,  1882,  the  East  Tennessee,  Vir- 
inia  and  Georgia  Company  filed  a  petition  for  the  removal 
f  the  suit  to  the  Circuit  Court  of  the  United  States,  on  the 
round  that  the  company  is  a  citizen  of  Tennessee  and  Gray- 
)n  a  citizen  of  Alabama,  and  "  there  is  a  controversy  which  is 
'holly  between  citizens  of  different  States,  and  which  can  be 
illy  determined  between  them,  to  wit,  a  controversy  between 
16  said  petitioner  and  the  said  John  W.  Grayson."  The  Cir- 
lit  Court,  on  motion,  remanded  the  cause,  and  that  order  is 
ow  here  for  review. 

We  are  unable  to  distinguish  this  case  from  that  of  JVew 
ersey  Central  Railroad  v.  MilU^  113  TJ.  S.  249.  It  is 
nought  by  a  stockholder  of  the  Memphis  and  Charleston 
lailroad  Company,  in  behalf  of  himself  and  any  other  stock- 
olders  who  will  contribute  to  the  expenses,  to  set  aside  a 
jase  made  by  that  corporation  to  the  East  Tennessee,  Vir- 
inia  and  Georgia  Kailroad  Company,  in  excess  of  its  corpo- 
ite  powers,  and  to  restrain  the  Memphis  and  Charleston 
iompany  from  carrying  into  effect  a  resolution  of  its  stock- 
olders  authorizing  a  settlement  with  the  East  Tennessee, 
Irginia  and  Georgia  Company,  by  the  payment  of  $400,000, 
)  secure  a  cancellation  of  the  lease.  The  bill  was  filed  by 
ne  of  the  minority  stockholders  nine  days  after  the  resolution 
I  favor  of  the  settlement  was  passed,  and  one  of  its  objects  is 
)  defeat  this  action  of  the  majority.  Under  these  circum- 
;ances  it  is  clear  that  the  Memphis  and  Charleston  Company 

not  a  mere  formal  party,  or  a  party  in  the  same  interest 
ith  Grayson,  but  is  rightly  and*  necessarily  a  defendant. 
he  corporation,  as  a  corporation,  has  determined,  by  a  vote 
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of  its  stockholders,  to  pay  $400,000,  which  it  proposes  to  raise 
by  a  ruinous  sale  of  stock,  to  get  rid  of  a  lease  that  Grayson 
insists  is  void  and  ought  to  be  annulled  without  any  payment 
whatever,  and  the  lessee  brought  to  an  account. 

Neither  is  there  a  separate  controversy  in  the  case  be- 
tween the  complainant  and  the  East  Tennessee,  Virginia  and 
Georgia  Company.  The  principal  purpose  of  the  suit  is  to 
set  aside  the  lease  for  want  of  authority  to  make  it.  For 
that  purpose  both  the  lessor  and  l^see  are  necessary  parties. 
Grayson  is  not  suing  for  the  Memphis  and  Charleston  Com- 
pany, but  for  himself.  It  is  true  a  decree  in  his  favor  may  be 
for  the  advantage  of  the  Memphis  and  Charleston  Company, 
Imt  he  does  not  represent  the  company  in  its  corporate  capac- 
ity, and  has  no  authority  to  do  so.  As  a  stocldiolder  he  seeks 
protection  from  the  illegal  acts  of  his  own  company  as  well 
as  the  other.  According  to  the  allegations  of  the  bill,  it  may 
fairly  be  inferred  that  a  majority  of  the  stockholders  of  the  - 
Memphis  and  Charleston  Company  have  combined  with  the 
East  Tennessee,  Virginia  and  Georgia  Company  to  sacrifice 
the  rights  of  the  minority,  and  this  suit  is  in  behalf  of  the 
minority  to  protect  themselves  against  this  unlawful  and 
fraudulent  combination.  Left  to  themselves,  the  two  compa- 
nies wiU  settle  on  a  basis  that  will  be  ruinous  to  the  interests 
of  Grayson  and  those  in  Uke  situation  with  himself.  This  he 
seeks  to  prevent. 

In  the  argument  it  is  suggested  that  this  case  differs  from 
that  of  the  New  Jersey  Central  Railroad  v.  MllU  in  the  fact 
that  in  that  case  the  two  corporations  joined  in  an  answer 
insisting  on  the  validity  of  the  lease,  and  in  this  nothing  of 
the  kind  has  been  done.  But  here  the  allegations  of  the  bill, 
which,  for  the  purposes  of  the  present  inquiry,  must  be  con- 
sidered as  confessed,  are  to  the  effect  that  the  two  companies 
are  acting  in  harmony  upon  the  question  of  vaUdity,  and  that, 
unless  restrained,  the  Memphis  and  Charleston  Company  will 
make  a  settlement  which  will  be  greatly  to  the  injury  of  its 
minority  stockholders,  of  whom  this  complainant  is  one. 
This  is  certainly  the  equivalent  of  the  joint  answer  in  the 
other  case. 

The  order  remamding  the  case  is  affirmed. 
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CUNAKD  STEAMSHIP  COMPANY  v.    CAEEY. 

REOE    TO    THE    CIRCUIT    COURT    OF  THE   UNITED   STATES   FOR   THE 
SOUTHERN    DISTRICT   OF   NEW   YORK. 

Argued  November  8, 1886.  —  Decided  November  15, 1886. 

rhlle  A,  a  lougshoreman  in  the  employ  of  a  Steamship  Company,  was 
engaged  in  his  regular  work,  a  tub  filled  with  coal  fell  upon  him  and 
injured  him  seriously.  The  fall  was  caused  by  the  breaking  of  a  rope 
which  suspended  the  tub.  A  sued  the  Company  to  recover  damages, 
claiming  that  the  Injury  was  caused  by  the  negligence  of  B  in  not  provid- 
ing a  proper  rope  to  hold  the  tub  after  notice  of  the  iusufficiency  and 
weakness  of  the  one  which  broke,  and  that  B  was  an  agent  of  the  Com- 
pany, for  whose  acts  or  omissions  it  was  responsible.  The  Company 
defended,  setting  up  (1)  contributory  negligence  in  A;  and  (2)  that 
B  was  a  fellow-servant  of  A,  for  whose  acts  or  omissions  the  Com- 
pany was  not  responsible.  The  judge  who  presided  at  the  trial  refused 
to  direct  a  verdict  for  the  Company,  and  referred  the  question  of  con- 
tributory negligence  to  the  jury;  and  also  referred  to  them  the  question 
as  to  what  the  authority  of  B  was.  There  were  various  exceptions  by 
the  Company  to  the  charge,  and  to  refusals  to  charge.  A  verdict  was 
rendered  in  favor  of  A,  and  judgment  entered  on  the  verdict  This  court 
affirms  that  judgment  by  a  divided  court. 

Case  to  recover  for  personal  injuries  received  by  plaintiff 
elow  (defendant  in  error)  while  in  the  service  of  defendant, 
ad  in  the  performance  of  his  ordinary  duties.  The  evidence 
^as  sent  up  with  the  exceptions.  There  was  conflicting  testi- 
lony  on  some  points,  but  the  following  material  facts  appeared 
)  be  conceded  as  established,  in  the  briefs  both  of  plaintiffs 
ttd  defendant's  counsel. 

Carey,  the  plaintiff  below,  had  been  in  the  employ  of  the 
teamship  Company  for  two  years  as  longshoreman,  and  on 
le  evening  of  November  3d,  1880,  was  sent,  with  others,  into 
le  hold  of  its  steamship  Batavia  to  assist  in  shifting  coal  from 
lat'place  to  the  steerage  deck  above.  The  particular  work 
signed  to  him  was  that  of  hooking  full  tubs  to  the  hoisting 
pparatus,  for  the  purpose  of  having  them  raised,  and  of  un- 
cx>king  empty  tubs  when  they  had  descended;  and  his  duty 
xjoired  him  to  be  stationed  at  the  edge  of  the  hatch,  on  the 
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ill  shore  side  of  the  ship,  or  that  nearest  the  dock,  where  all  of 
the  coal  was  which  the  men  were  engaged  in  shifting. 

Two  falls  were  in  use  on  the  hoisting  apimratus,  each  oper- 
ating a  tub,  one  of  Avhich  ascended  Avhile  the  other  descended ; 
and  a  man  named  Ilenrett)''  was  stationed  in  the  hold,  on  the 
opposite  side  of  the  hatch  to  Carey,  whose  duties  were  similar 
to  those  of  Carey.  Each  attended  to  the  tub  ascending  and 
descending  on  his  side  of  the  hatch. 

The  rope  in  the  falls  was  a  spUced  rope,  and  was  part  of  the 
usual  hoisting  apparatus  operated  by  steam  power,  and  ran 
through  various  blocks  attached  to  a  derrick  to  a  drum  worked 
by  an  engine  on  a  scow  at  the  ship's  side. 

The  superintendent  of  the  dock.  Storey,  was  not  present 
at  any  time  on  that  evening.  The  next  person  in  rank  to  him 
was  Patrick  Craven.  His  relations  w4th  the  company  were 
thus  described  by  himself  when  testifying  as  a  witness  in  the 
case  for  defendant.  "  Q.  What  were  your  duties  on  that  dock  I 
A.  To  take  on  men  and  put  them  to  Avork  and  discharge  the 
men  when  I  got  done  with  them.  Q,  Did  you  hire  men  I 
A.  Yes,  sir;  I  hired  all  the  men.  Q.  What  Avere  your  duties 
with  regard  to  the  apparatus  on  the  dock?  A.  To  see  that 
everything  was  all  right  for  the  men."  About  five  o'clock  that 
afternoon  Craven  directed  Kobert  Graham  (who  was  em- 
ployed by  the  Company  to  take  charge  of  rigging  up  the  ships) 
to  rig  the  falls  for  the  purpose  of  hoisting  up  coal.  Graham 
selected  a  fall  tvoxa  Company's  storehouse,  and  work  b^an. 

About  eight  o'clock  Craven,  not  feeling  well,  quit  work,  and 
at  nine  o'clock  he  left  the  dock.  The  apparatus  for  hoisting 
worked  well  up  to  the  time  he  quit  work,  and  when  he  left  the 
dock  he  had  had  no  information  that  anything  w^as  wrong. 
When  he  left,  he  left  Geri'aghty,  the  coal  foreman,  in  charge, 
also  an  employe  of  the  Company. 

Gerraghty's  relations  with  the  Com^iany  were  thus  described 
by  Craven  in  his  testimony.  "^.  In  your  absence  who  takes 
your  place  in  discharging  men  if  it  is  necessary,  seeing  to  the 
condition  of  the  falls  and  things  on  the  dock  ?  A.  Christy 
Gerraghty  would  take  the  discharging  and  hiring  of  men  if  I 
was  to  be  absent,  and  Kobert  Graham  would  take  charge  of 
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;he  falls.  Q.  SupiX)se  you  were  both  absent  ?  A.  I  couldn't 
:ell  who  it  would  be  then.  Plaintiff^ s  Counsel :  I  understand 
:hat  in  the  absence  of  Graham  and  Craven,  Gerraghty  would 
lave  full  charge?  The  Witness:  Yes,  sir;  Christ.  Gerraghty 
^vorid  have  charge  then.  Q.  Both  of  the  men  and  of  the 
2[ear?  (I»fo  answer.)  Defendayif a  Counsel :  Q.  Did  Christy 
jerraghty  have  any  power  to  hire  and  discharge  men  inde- 
pendently of  you  ?  A.  No,  sir.  Q.  No  matter  whether  you 
tvere  there  or  not  ?  A.  Well,  if  I  wasn't  there,  he  would  have 
ihe  power." 

Gerraghty  was  called  as  a  witness  on  defendant's  behalf, 
md  on  this  point  testified  as  follows:  "In  chief  —  Q.  As 
b(»s  of  the  coal  gang,  what  were  your  duties  on  the  Cunard 
lock  in  November,  1880  ?  A,  To  look  after  the  men  and  get 
:oal  removed  from  one  hold  into  the  other.  Q.  Did  you  have 
inything  to  do  with  the  apparatus  that  was  used  in  such 
kvork  ?  A,  No,  sir.  Q.  Did  you  have  anything  to  do  with 
buying  it?  A.  No,  sir.  Q,  Or  keeping  it  in  order?  A. 
N'o,  sir."  "  Cross- Q,  Having  charge  of  the  gang  it  would  be 
rour  duty  to  go  around  and  see  that  the  men  were  doing  their 
luty?  A.  Yes,  sir.  Q.  And  see  that  the  apparatus  was  aU 
right?  A.  That  I  very  seldom  looked  after  —  the  appara- 
tus. Q.  You  did  that  night?  A.  Not  until  my  attention 
was  called  to  it.  Q.  What  did  you  go  down  on  the  scow  for  ? 
A.  I  was  called  down  there.  Q,  Who  called  you?  A.  I 
cx)uldn't  say.  Q,  Did  the  man  who  called  you  state  what 
was  required  of  you ;  what  was  wanted  of  you  down  there  ? 
A,  I  was  down  in  the  ship's  hold  at  the  time,  and  some  of 
the  men  overhead  that  was  wheeling  or  dumping,  I  don't 
know  which,  perhaps  one  of  the  men  that  might  be  picking  up 
slack  coal,  told  me  I  was  wanted  down  on  the  scow  to  look  at 
the  fall.  I  got  up  and  went  down  on  the  scow  then.  Q,  Yom 
do  remember  now  a  little  bit  what  it  was  that  called  you  out 
of  the  hold?  A.  Yes,  sir;  when  it  comes  to  that  I  do.  Q, 
You  went  over  on  the  scow  ?  A.  Yes,  sir.  Q.  Who  did  you 
see  when  you  first  got  there?  A.  I  couldn't  exactly  say 
which  of  the  three  men  I  first  seen  when  I  got  in  there.  Q. 
Who  first  spoke  to  you?    A.  I  think  it  was  O'Brien;  I  am 
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not  positive  of  that  either  ;  whether  it  was  Mr.  O'Brien  or  Jo. 
Redmond.  Q,  Do  you  recollect,  without  stating,  what  it  was 
that  was  first  said  to  you  when  you  first  got  down  on  the 
scow  ?  A.  I  think  the  first  thing  that  was  said  to  me  was  to 
look  at  this  fall.  Q,  And  you  looked  at  it,  did  you  ?  A,  Yes, 
sir.  Q.  What  did  you  do  that  for  ?  ^.  To  see  what  was 
the  matter  with  it,  of  course.  Q.  You  thought  it  was  your 
duty  to,  didn't  you '{  A.  1  considered  it  was  my  duty  then  to 
do  it  when  I  was  sent  for.  Q,  There  was  nobody  else  there 
that  you  knew  of  whose  duty  it  would  be  to  look  after  that 
fall  at  that  time  but  yourself,  was  there?  A.  No,  sir.  Q. 
What  part  of  the  fall  did  O'Brien  tell  you  to  look  at }  A, 
The  part  which  he  told  me  to  look  at  Avas  on  the  outside  of 
the  scow  at  the  time,  and  he  hauled  it  in,  and  I  looked  at  it 
then,  and  I  saw  the  turns  were  worked  out  of  the  fall." 

O'Brien,  also  an  employe  of  the  Company,  was  stationed 
that  night  in  the  scow  alongside  the  ship.  He  wa?  a  witness 
for  plaintiff,  and  thus  described  his  relations  with  the  other 
employ  6s.  "Q.  How  long  had  you  been  in  the  employ  of  ihe 
Cunard  Steamship  Company?  A,  Somewhere  over  a  year; 
about  a  year,  or  somewhere  about  that.  Q.  During  that  time 
who  was  your  foreman,  your  immediate  foreman;  did  you 
have  the  same  one  at  every  job  or  different  ones?  A.  The 
same  as  we  had  that  night.  Q,  Generally  speaking,  did  you 
always  have  the  same  foreman  ?  A.  We  had  Mr.  Craven.  Q. 
AVho  was  he?  A.  He  was  the  foreman  and  stevedore  on  the 
dock — all  over.  .  .  .  Q.  Who  gave  you  directions  from  time 
to  time  in  your  avocation  there?  A.  Sometimes  Mr.  Craven 
would  give  us  directions,  and  sometimes  Mr.  Gerraghty  would 
give  us  directions;  sometimes  another  foreman  that  is  there 
used  to  give  us  directions,  owing  to  what  work  we  were  at. 
Q,  Did  Mr.  Storey  ever  give  you  directions?  A.  Sometimes, 
yes,  sir ;  very  seldom,  because  he  used  to  deUver  it  to  his  fore- 
man. Q,  Sometimes  you  got  directions  from  Mr.  Craven,  I 
understand  you?  A.  Yes,  sir.  Q.  And  who  else?  A.  Mr. 
Gerraghty  and  another  foreman  that  used  to  be  there  used  to 
give  us  directions.  Q,  Was  this  other  foreman  there  on  the 
third  of  November  ?    A.  He  was  in  the  day  there ;  yes,  sir.    Q, 
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)u  mean  this  other  foreman  you  have  mentioned  whose  name 
u  have  not  given  ?    A,  Was  he  there  that  day  ?     Q.  Yes,  sir. 

He  was  there  in  the  daytime,  but  not  that  night.  .  .  . 
/  the  Court :  Q.  Supposing  an  accident  had  happened  to  the 
iim,  that  it  had  been  deranged,  in  your  natural  course  of 
siness  what  would  you  do  ?  A.  1  would  have  to  notify  my 
reman.  PUdntiff'^a  Counsel:  Q,  And  who  was  that?  A. 
lat  was  Christy  Gerraghty;  we  acknowledge  him  as  such 
jrays.      Q,  You  received  your  orders  directly  from  him  J 

That  night,  yes,  sir.  Q,  And  all  your  communications  to 
superior  officer  were  to  him  ?  A,  That  night,  yes,  sir.  Q. 
ad  that,  I  understand  you,  was  the  usual  course  of  business  ^ 
.  Yes,  sir.  Heeross:  Q.  Do  you  mean  to  say  that  you  always 
plied  to  Mr.  Gerraghty  ?  A,  No,  sir.  Q.  You  appUed  to 
hers  there  ?  A.  To  other  foreman ;  he  is  superior  and  he  is 
ider  sometimes;  according  to  what  we  are  doing." 
About  eight  o'clock  on  that  evening,  O'Brien's  attention  was 
tracted  to  the  worn  condition  of  the  rope.  When  Gerraghty 
me  down  upon  the  scow,  O'Brien  spoke  to  him  about  it. 
3rraghty  directed  him  to  look  out  for  the  rope,  and  if  the 
rns  should  come  out  again,  to  take  it  off  and  put  them  in. 
Brien  continued  to  operate  the  rope  without  doing  anything 
it.  At  about  half-past  nine  Gerraghty's  attention  was  again 
lied  to  it.  He  then  took  the  fall  off  the  drum,  and  put  some 
ms  in  it,  threw  that  part  of  it  into  water  to  steep  it ;  and 
en  work  was  resumed  with  it.  Shortly  afterwanls  the  rope 
oke  and  the  tub  of  coal  it  was  hoisting  fell  upon  Carey,  who 
as  in  the  hatchway  beneath,  and  injured  him  seriously.  lie 
id  been  directed  not  to  stand  there  while  a  load  was  ascend- 
g,  because  there  was  danger  from  falling  lumps  of  coal  which 
ight  be  jostled  from  the  tubs  in  their  ascent. 
After  the  evidence  was  in,  defendant's  counsel  moved  the 
►urt  to  direct  a  verdict  for  the  defendant,  on  the  grounds  — 
"st,  contributory  negligence  of  the  plaintiff ;  second,  that  the 
idence  failed  to  establish  negligence  on  the  part  of  the  de- 
ndant;  and,  third,  that  the  injury  was  caused  solely  by  the 
Jgligence  of  a  fellow-servant  of  the  plaintiff.  The  court 
jnied  the  motion  and  defendant's  counsel  excepted. 
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Defendant's  counsel  then  asked  the  court  to  make  the  fol- 
lowing several  instructions,  each  of  which  was  refused,  and  to 
each  of  which  refusal  an  exception  was  duly  taken.  The  re- 
fusals as  to  the  third  and  sixth  requests  were  that  the  judge 
would  not  mstruct  the  jury  in  the  language  requested,  or  othe^ 
wise  than  as  the  request  was  included  in  the  language  of  the 
charge.     As  to  the  other  requests  it  was  absolute. 

"  First.  That  in  the  management  and  operation  of  the  hoist- 
ing apparatus  Gerraghty  and  O'Brien  were  the  fellow  servants 
of  the  plaintiff." 

'*  Second.  That  if  there  was  negligence  on  the  part  of 
O'Brien,  and  also  of  Gerraghty,  in  the  operation  of  the  hoist- 
ing apparatus  and  the  use  of  the  fall  which  parted,  and  the 
plaintiff's  injury  resulted  from  such  negligence,  or  that  of 
either  of  them,  they  being  his  fellow  servants,  he  cannot  re- 
cover against  the  defendant,  whether  the  plaintiff  was  guilty 
of  contributory  negligence  or  not." 

"  Third.  That  O'Brien  was  a  fellow  servant  of  the  plaintiff, 
and  if  the  injury  was  occasioned  solely  by  his  negligence,  the 
plaintiff  cannot  recover." 

"  Fourth.  That  Christy  Gerraghty  was,  in  the  operation  of 
the  apparatus,  a  fellow  servant  of  the  plaintiff,  and  if  the  in- 
jury was  occasioned  solely  by  his  carelessness  in  operating  the 
apparatus,  the  plaintiff  cannot  recover." 

"  Fifth.  That  if  the  fall  was  sufficient  in  itself  and  adequate 
for  the  work  when  deUvered  to  the  workmen,  and  the  injury 
occurred  through  their  negligent  use  of  it,  the  plaintiff  cannot 
recover." 

"  Sixth.  That  the  duty  of  the  company  to  its  employes  is 
discharged  when  its  agents,  whose  business  it  is  to  supply  the 
apparatus,  exercise  due  care  in  the  purchase  thereof,  and  keep- 
ing it  in  a  reasonably  safe  condition  for  use." 

'*•  Seventh.  That  if  when  Germghty  had  put  the  turns  in  the 
roj^e  and  wet  it,  it  was  then  in  an  apparently  good  condition 
and  fit  for  use,  provided  it  was  kept  from  becoming  untwisted, 
and  if  Gerraghty  directed  O'Brien  to  keep  watch  of  the  rope, 
and  if  the  turns  came  out  again  to  stop  and  put  them  in  a^in ; 
and  if  thereafter  the  splice  of  the  rope  drew  out  in  consequence 
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f  the  turns  coining  out  again,  O'Brien  having  failed  to  see 
bat  they  were  so  coming  out,  and  by  reason  of  such  drawing 
f  the  sphce  the  plaintiff  received  his  injury,  such  injury  was 
ie  result  of  negligence  of  a  fellow  servant,  and  the  plaintiff 
annot  recover." 

"Eighth.  That  if  the  plaintiff  had  been  warned  by  Craven 
ot  to  be  under  the  hatch  when  a  draught  was  coming  up, 
nd  if  the  plaintiff  was  under  the  hatch  when  the  tub  in  ques- 
Lon  fell  on  him,  he  cannot  recover." 

The  following  are  the  material  parts  of  the  charge  of  the 
aurt,  the  parts  excepted  to  being  in  italics  and  numbered  (1), 
J),  &c. 

''  The  first  point  in  the  case  is  whether  Carey  contributed  to 
le  injury  by  any  negligence  of  his  own ;  for  if  he,  by  his  own 
egligence,  directly  contributed  to  the  injury,  although  it  Avas 
siused  by  the  neghgence  of  another,  he  cannot  recover.  If 
e  could,  by  the  exercise  of  ordinary  care  on  his  part,  have 
wded  the  injury  he  cannot  recover. 

^'  I  am  requested  to  charge  you,  and  do  so,  that  if  the  plaintiff 
hat  is,  Carey)  in  his  work  failed  to  exercise  the  care  and 
iution  which  a  prudent  man  would  exercise  under  the  same 
ircumstances,  and  but  for  which  failure  he  would  not  have 
een  injured,  he  cannot  recover,  notwithstanding  the  defend- 
at  was  negligent. 

"  The  negligence  which  it  is  claimed  existed  on  his  part  was 
le  standing  under  the  hatchway  Avhen  the  tubs  were  ascend- 
ig  and  descending,  and  which  it  is  said  he  had  been  warned 
ot  to  do,  because  it  was  a  dangerous  place.  (1)  /  do  not 
ndersta/ad  that  the  defendants  superintendent^  Mr,  CroA^cn^ 
ximed  the  workmen  not  to  stand  in  the  hatchway  because  there 
^as  danger  of  falling  tvhs^  hut  hecaiise  there  was  danger  of 
ailing  lumps  of  coalj  which  might  he  jostled  from  the  tubs 
%  their  ascent;  and  the  plaintiff  insists  that  he  was  not 
nder  the  hatchway,  but  on  the  edge  of  it,  and  just  in  the 
lace  where  the  exigencies  of  his  work  compelled  him  to 
e,  and  in  a  safe  place,  unless  it  should  become  unsafe  by 
tie  neghgence  of  the  defendant,  which  the  caution  of  the 
laintiff  was  powerless  to  guard  against. 
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"  If  the  plaintiff  is  sent  to  work  in  a  place  where  serious 
calamities  might  naturally  be  expected  to  arise,  and  where 
dangerous  accidents  might  be  naturally  tepected  to  happen, 
then  he  is  callqd  upon  either  not  to  go  there  or  to  exercise 
extra  precaution,  or  else  to  bear  unrewarded  the  consequences. 
(2)  But  tf  he  was  in  a  safeplucefrom  any  such  injury  rndtmn 
that  injury  slwnld  he  effected  hy  the  unforeseen  and  not  naiu- 
rally  to  he  anticipated  negligence  of  the  defendant^  then  he  is 
called  upon  to  exercise  ordy  ordinary  care.  And  the  plaintiff 
claims  from  the  testimony  of  Christopher  Gerraghty  that  the 
plaintiff  was  in  no  fault  in  standing  where  he  did,  the  point 
being  that  at  this  time  of  the  execution  of  the  work,  when  the 
coal  had  almost  all  been  taken  from  the  hold,  as  the  tub 
descended  it  became  necessary  to  guide  it  to  the  workmen 
who  were  slioA^eUing  in  the  wing  of  the  hold,  and  that  Carey 
reached  out  his  liand  or  stepped  forward  under  the  hatchway, 
took  hold  of  the  tub  by  the  edge,  and  guided  it  to  or  attempted 
to  guide  it  to  where  the  shovellers  were  at  work. 


"  The  next  and  important  point  in  the  case  is  whether  the 
injury  was  caused  by  the  negligence  of  the  defendant  in  pro- 
viding an  unsafe  roi>e  or  in  using  the  rope  after  it  had  become 
manifestly  unsafe,  by  its  agents,  to  whom  the  duty  of  select- 
ing safe  appliances  and  controUing  the  use  of  and  rejecting 
unsafe  ones  had  been  intrusted. 

"  As  a  general  rule,  the  law  does  not  impose  upon  employers 
a  liability  for  injuries  to  servants  which  happen  by  the  negli- 
gence of  co-servants  engaged  in  the  common  employment  in 
which  the  injured  party  is  engaged,  although  the  negligent 
servant  may  be  of  a  grade  superior  to  that  of  the  injured 
person,  or  his  foreman  in  the  conmion  business. 

"  But  the  law  also  requires  that  employers  shall  personally 
exercise  ordinary  care  in  regard  to  the  safety  of  the  machinery 
and  tackle  which  the  workmen  must  use,  and  are  responsible 
when  an  injury  happens  by  the  use  of  unsafe  machinery,  which 
the  employer  knew,  or  by  the  exercise  of  ordinary  care  would 
have  known,  was  unsafe,  and  the  employe  did  not  know  of  the 
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feet  from  his  inability  to  examine  or  know  about  the 
ftchinery. 

"The  employer  is  not  an  insurer  or  guarantor  of  safety;  he 
I  is  required  to  exercise  the  care  which  prudence  requires  in 
ovidinff  the  servants  with  machinery  reaso7ially  and  ade- 
(Udy  safe  for  lise  hy  the  latter.  And  the  employer  is  not 
und  to  furnish  the  safest  or  best  apparatus  for  the  use  of  his 
)rkmen,  nor  apparatus  of  any  particular  character,  nor  is  he 
liged  to  maintain  it  up  to  its  maximum  strength.  But,  as  I 
id  you,  he  is  obhged  to  exercise  the  care  which  prudence 
juires  in  providing  the  servant  Avith  machinery  reasonably 
d  adequately  safe  for  use  by  the  latter;  and  (4)  when  the 
floyer  is  a  corporation^  which  acts  through  agents^  it  is 
sponsible  for  the  negligence  of  those  agents  who  are  intrusted 
ih  the  duty  of  selecting  the  machinery  and  of  exercising^  after 
Is  selected^  a  controlling  and  governing  supervision  and  rejec- 
n  when  the  selected  machinery  hecomes  unsafe^  and  they  Jcnov)^ 
ought ^  in  the  exercise  of  ordinary  care  to  Tcnow^  of  its  un- 
^\ty, 

'  For  example^  in  the  case  at  bar  it  is  manifest  that  Mr,  Craven, 
o  says  that  he  was  the  manager  of  the  defendants  coal  business 
that  dock,  with  the  power  of  hiring  and  discharging  men,  and 
th  the  duty  of  seeing  that  the  faJls  and  appliances  of  this 
iracter  upon  the  dock  were  right,  is  an  agent  of  the  character 
ich  I  ha/oe  described. 


'  It  may,  furthermore,  in  my  opinion,  be  considered  as  a  fact 
it  the  rope  was  a  spliced  rope,  and  that  the  injury  happened 
the  untwisting  and  drawing  apart  of  the  portion  of  the  rope 
ich  was  spliced.  In  my  opinion,  gentlemen,  it  is  so  mani- 
bly  the  preponderance  of  the  evidence  that  this  was  a  spliced 
>e,  and  tliat  the  injury  happened  by  the  parting  of  the  por- 
1  which  was  spliced,  that  I  do  not  think  it  is  desirable  to 
ance  the  testimony  before  you  upon  that  point. 
'  The  plaintiff  takes  two  positions:  First,  that  the  rope  was 
afe  when  selected  from  the  storeroom;  secondly,  that  if 
3  when  selected,  it  became  thereafter  unsafe,  and  was  care- 
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lessly  permitted  by  Gerraghty  to  remain  in  a  dangerous  posi- 
tion. 

****** 

"  I  conceive  that  the  important  feature  in  the  case  is  the  one 
to  which  I  am  now  coming,  and  that  is :  That  the  plaintiff  says 
that  if  the  rope  was  a  good  rope  in  the  first  place  it  soon 
became  unsafe,  and  that  its  unsaiety  was  known,  or  ought  to 
have  been  known,  by  the  agent,  Gerraghty,  to  whom,  in  the 
absence  of  Craven,  was  intrusted  the  governing  and  controlling, 
supervising  and  rejection  of  unsafe  machinery.  ...  In 
examining  this  point,  it  is  necessary  to  ascertain  what  Ger- 
raghty's  authority  was. 

****** 

"  The  only  information  that  we  have  as  to  Gerraghty's  powers 
in  the  absence  of  Craven,  comes  from  Craven  and  from  Ger- 
raghty himself.  In  Craven's  presence  Gerraghty  is  a  mere 
foreman,  with  no  power  of  discharging  men  or  rejecting 
machinery.  That  is  obvious.  But  what  is  he  in  Craven's 
absence  ?  Craven  says :  "  In  the  absence  of  myself  and  Storej% 
Gerraghty  would  have  the  right  to  hire  and  discharge  men 
and  look  after  the  falls  and  things  on  the  dock."  Gerraghty 
says :  "  If  I  had  thought  it  was  necessary  to  put  in  a  new  rope 
I  should  have  done  it."  (5)  That  is  the  only  testimony  upon 
the  subject^  and  therefore^  gerdUmeny  there  is  7io  ne^d  of  your 
halaneing  testimony ^  hut  simply  to  find  out^  from  what  these 
two  persons  say,  what  the  authority  of  Gerraghty  was.  Well, 
now  assuming,  to  use  a  terse  expression,  that  he  "stood 
in  the  shoes"  of  Craven,  and  that  Craven  was  absent,  let 
us  go  forward  and  find  out  what  his  conduct  was  —  negli- 
gent or  otherwise.  If,  gentlemen,  he  was  no  more  than  he 
was  when  Craven  was  present,  then  his  knowledge  is  not  the 
knowledge  of  the  company. 

****** 

"  Now,  gentlemen,  the  plaintiff  says  it  is  manifest,  from  the 
testimony  of  O'Brien  and  Kedmond,  that  the  rope  was  in  bad 
condition,  and  was  in  danger  of  untwisting,  and  that  G^r- 
raght}^  did  not  appreciate  the  danger,  and  was  satisfied  with 
simply  twisting  the  turns,  replacing  the  rope,   and    going 
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iray;  that  the  calamity  which  followed  •showed  that  the 
pe  was  in  a  dangerous  condition  by  reason  of  untwisting  or 
ibility  to  untwist ;  and,  next,  that  if  Gerraghty's  testimony 
true,  and  he  left  the  rope,  simply  saying  to  O'Brien  if  it 
come  untwisted  put  the  turns  in,  and  did  not  return  to 
itch  it,  and  the  calamity  happened,  that  is  Gerraghty's  neg- 
;t ;  that  the  sphere  of  Gerraghty's  duties  that  evening  was 
narrow  one;  that  he  had  only  to  occupy  himself  on  the 
)w  and  on  the  steerage  deck  and  in  the  hold  of  the 
?amer ;  that  this  was  not  the  casp  of  an  agent  who  is  com- 
lled  to  go  away  to  a  distance  and  to  leave  the  work  in 
arge  of  some  one  else ;  that  the  important  duty  of  the  hour 
as  to  see  that  the  rope  did  not  untwist,  and  that  when  he 
ent  away  upon  the  vessel  and  did  not  return,  content  to 
trust  the  matter  ito  an  ordinary  workman,  and  the  calamity 
tppened  through  the  workman's  neglect,  it  is  the  fault  of 
erraghty,  because  he  had  no  business  that  night  to  abandon 
e  oversight  of  the  rope  in  the  condition  in  which  it  was 
hen  he  saw  it. 

"  The  defendant  says,  on  the  other  hand,  that  untwisting  of 
liced  ropes  is  a  common  occurrence  in  the  course  of  this 
isiness ;  that  there  is  no  danger  from  untwisting  if  precau- 
)ns  are  taken  to  retwist,  and  that  when  Gerraghty  told 
'Brien  to  look  out  for  the  rope  and  retwist  it,  he  had 
trusted  a  simple  matter  to  O'Brien,  which  did  not  demand 
e  exercise  of  much  thought,  and  that  Gerraghty  had  then 
me  all  that  was  his  duty  to  do. 

**  These  are  the  two  theories  or  sets  of  arguments  which  tlie 
►unsel  present  to  you,  and  (6)  if  you  think  that  the  rope  teas 
'  a  good  condition  when  it  icent  upon  the  fall  and  thereafter 
came  in  a  had  condition^  which  Gerraghty ^  then  heing  in  the 
(m  of  Craven^  and^  in  the  absence  of  Craven^  hneWy  and 
hich  he  ought  to  have  attended  to  himself  and  which  he  did 
^t  attend  to^  and  the  accident  happened  in  consequence  of  his 
gligence^  then  the  plaintiff  has  made  out  his  case.  (7)  If  on  the 
her  hand^  you  think  that  Gerraghty  did  all  that  xoas  his  duty 
do^  and  that  this  wa^s  a  simple  matter  and  a  mutter  which 
quired  no  care  and  which  it  was  a  safe  thing  to  intrust  to  tlie 
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Jiands  of  G^Brimi^  if  he  did  intrvM  it  to  his  hands^  then 
another  conclusion  will  naturally  follow  —  that  is,  thai  he  was 
not  guilty  of  negligenceP 

In  connection  with  exception  (1)  defendant's  counsel  requested 
the  judge  further  to  instruct  the  jury  that  "  it  was  immaterial 
what  the  danger  was,  if  the  direction  was  that  they  were  not 
to  stand  under  the  hatch."  The  judge  refused  to  so  charge, 
and  counsel  excepted. 

Exception  (3)  was  stated  to  have  "  reference  solely  to  the 
word  '  adequately '  in  said  portion  of  said  charge." 

Exception  (4)  was  taken  ''to  the  portion  of  the  charge 
wherein  the  judge  instructed  the  jury  that  'Craven  was  an 
agent  of  the  defendant,  intrusted  with  the  duty  of  selecting 
the  machinery,  and  of  exercising,  after  it  is  selected,  a  control- 
ling and  governing  supervision,  and  rejection  when  the  selected 
machinery  becomes  unsafe,  and  knew,  or  ought,  in  the  exercise 
of  ordinary  care,  to  know  of  its  unsafety.' " 

Counsel  for  defendant  further  requested  the  judge  to  charge 
the  jury :  That  the  jury  cannot  draw  the  conclusion  that  from 
the  appearance  of  the  rope  when  O'Brien  noticed  it,  it  was 
insecure  at  the  time  when  it  was  furnished,  and  that  the  plain- 
tiiFs  claim  in  that  respect  is  unfounded.  But  the  judge  refused 
to  so  charge  the  jury,  to  which  refusal  counsel  for  defendant 
excepted. 

The  jury  returned  a  verdict  against  the  Company  for 
$15,000.  Judgment  was  entered  on  the  verdict,  to  review 
which  this  writ  of  error  was  sued  out. 

Mr.  Framk  D.  Sturges  and  Mr.  B.  D.  Benedict  for  plaintiff 
in  error. 

I,  It  was  the  duty  of  the  court  to  direct  the  jury  to  return 
a  verdict  for  the  defendant  on  the  ground  that  the  plaintiff 
was  guilty  of  contributory  negUgence.  Bailroad  Co.  v.  Joius, 
95  U.  S.  439 ;  Schqfield  v.  Chicago,  cfca,  BaAlroad,  114  U.  S.  615 ; 
Pleasants  v.  Fant,  22  Wall.  116;  Randall  v.  Baltimore  ds 
Ohio  liailroad,  109  U.  S.  478 ;  Shanny  v.  Androscoggin  Mills, 
06  Maine,  420 ;  Memjphis,  c&c,  Bailroad  v.  Thomas,  51  Missis- 
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ppi,  637;  Lyon  v.  Detroit^  i&c.^  Railroad^  31  Mich.  429  ;  Brown 
Byroads^  47  Ind.  435 ;  Felck  v.  AUen^  98  Mass.  572 ;  Kr^- 
iiowski  V.  Northern  Pacific  Railroad^  18  Fed.  Rep.  229,  235 ; 
)\ylish  V.  Chicdgo^  (&c.^  Railroad^  24  Fed.  Rep.  906,  910 ;  Cun^ 
'ngham  v.  Chicago^  i&Cy  Railroad,  5  McCrarjv465,  472. 

II.  The  court  should  also  have  directed  a  verdict  for  the 
jfendant  because  the  evidence  failed  to  estabhsh  neghgence 
1  the  part  of  the  defendant.  Hough  v.  Railway  Co.,  100 
.  S.  213;  Baker  v.  Allegheny  Railroad,  95  Penn.  St.  211; 
tarsh  V.  Chickering,  101  N.  Y.  393,  400 ;  Armour  v.  Hahn, 
LI  U.  S.  313. 

III.  The  court  should  have  directed  a  verdict  for  the  de- 
ndant  on  the  ground  that  the  injury  was  occasioned  through 
le  negligence  of  a  fellow-servant,  for  which  the  defendant  is 
)t  liable.  Chicago,  <&c..  Railway  v.  Ross,  112  U.  S.  377; 
*fickley  V.  Goidd  cfe  Curry  Mining  Co.,  14  Fed.  Rep.  833, 
id  note ;  Wood  v.  New  Bedford  Coal  Co.,  121  Mass.  252 ; 
^rown  V.  The  Winona,  d;c..  Railroad,  27  Minn.  162 ;  Iloth  v. 
^eters,  55  Wis.  405 ;  Keystone  Bridge  v.  Newbury,  96  Penn. 
t.  246 ;  McBennoU  v.  Boston,  133  Mass.  349 ;  McDonald  v. 
^^igle,  c&c,  M^fg  Co.,  67  Georgia,  761 ;  Yager  v.  Receivers,  4 
ughes,  192 ;  Quinn  v.  The  New  Jersey  Lighterage  Co.,  23 
ed.  Rep.  363;  Hough  v.  Railway  Co.,  supra.  Crispin  v. 
'ahbiU,  81  N".  T.  516 ;  Peterson  v.  The  White  Breast  Coal 
0.,  50  Iowa,  673 ;  Mullen  v.  Steamship  Co.,  9  Philadelphia, 
>;  Lawler  v.  Androscoggin  Railroad,  62  Maine,  463 ;  Collins 

Steinhart,  51  Cal.  116 ;  Marshall  v.  Schricker,  63  Missouri, 
)8. 

Kr.  Hermon  II.  SJiook  {Mr.  William  C.  Trull  was  with 
m  on  the  brief)  for  defendant  in  error. 

L  Carey  was  guilty  of  no  contributory  neghgence.  The 
w  on  this  point  was  correctly  stated  by  the  court  below  in 
J  charge.  Hough  v.  Railway  Co.,  100  U.  S.  213;  Railroad 
0.  V.  Jones,  95  U.S.  439 ;  Goodfellow  v.  Boston,  i&c.  Railroad, 
>6  Mass.  461;  Quirk  v.  Holt,  99  Mass.  164;  Mayo  v.  Boston 
Maine  Railroad,  104  Mass.  137;  Wheeloch  v.  Boston  ds  Air 
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hany  Railroad^  105  Mass.  203;  Bevey  v.  Central  Raihoay^i^ 
Iowa,  564;  Brydon  v.  Stewart^  2  Macqueen,  30;  Northern 
Pacljie  Railroad  v.  Ilerhert,  116  U.  S.  642,  656;  Loch  v.  8tou^ 
City  i&c,  V.  Railroad^  46  Iowa,  109;  Gates  v.  Railroad^  39 
Iowa,  45;    Wabash  Railway  v.  McDanieh^  107  U.  S.  454. 

11.  This  accident  comes  within  the  well  settled  rule  that  the 
very  nature  of  an  accident  may  of  itself,  and  through  the  pre- 
sumptions it  carries,  supply  the  requisite  proof  of  negligence. 
In  support  of  this  rule  see  Wharton  on  Negligence,  §  441; 
Sheannan  and  Kedfield  on  Negligence,  §  13 ;  Stokes  v.  Salfon- 
staU,  13  Pet.  181;  Transjyortation  Co.  v.  Doitmer,  11  Wall. 
120;  RusseU  M'fy  Co,  v.  Stearnhoat  Co,,  50  N.  Y.  121 ;  Wydo^ 
V.  Ferry  Co,,  52  N.  Y.  32,  36;  Piatt  v.  Uillard,  7  Cow.  497, 
500,  501;  Mullen  v.  St,  John,  57  N.  Y.  567;  Byrne  v.  BoaiHe, 
2  II.  &  C.  722;  Scott  v.  Dock  Co,,  3  H.  &  C.  596;  Feital  x, 
Middlesex  Railroad,  109  Mass.  398;  McMahon  v.  Davidson, 
12  Minn.  357 ;  Atchison,  d%\.  Railroad  v.  Bales,  16  Kansas,  252: 
Kendall  v.  Boston,  118  Mass.  234;  McKee  v.  Bidwell,  74  Penn. 
St.  218;  DevVm  v.  Gallagher,  6  Daly,  494;  Cornell  v.  Rail- 
road, 38  Iowa,  120. 

It  is  contended  that  it  was  the  duty  of  O'Brien,  the  man 
stationed  at  the  drum,  to  watch  the  rope  and  see  that  the  turns 
did  not  come  out,  or  if  they  did,  to  put  them  in  again.  Con- 
ceding, for  the  purpose  of  th©  argument,  that  such  was  the 
case,  then  we  contend  that  he  represented  the  master,  as  it  was 
the  master's  duty  to  keep  the  rope  in  repair,  a  duty  which  could 
not  be  delegated  to  any  servant  of  any  rank  or  grade  so  as  to 
exonerate  the  master.  Northern  Pacific  Railroad  v.  ITerberi. 
116  U.  S.  642;  Shanny  v.  Androscoggin  Mills,  m  Mame,  420: 
Fuller  V.  Jewett,  80  N.  Y.  46 ;  Sheehan  v.  Railroad,  91  X.  Y. 
334. 

Where  the  master  furnishes  defective  or  inadequate  ma<?hin- 
ery  for  use  in  the  prosecution  of  his  business,  he  is  not  excused 
by  the  negligence  of  a  servant  in  using  the  machinery,  from 
liabihty  to  a  co-servant,  which  could  not  have  happened  had 
the  machinery  been  suitable  for  the  use  to  w^hich  it  was  ap- 
phed.  Grand  Trunk  Railway  v.  Camming,  106  U.  S.  7(>>: 
Cone  V.  Railroad,  81  N.  Y.  206 ;  Ellis  v.  Railroad,  95  N.  Y. 
546  ;  Stringham  v.  Stewart,  100  N.  Y,  51& 
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Mb.  Chief  Justice  Watte  announced  that  the  judgment  of 
he  court  below  was 

Affirmed  hy  a  Divided  Court. 


NEWHALL  V.  LE  BKETON. 

PPEAL    FEOM  THE    CIECmT    COURT    OF    THE   UNITED    STATES    FOE 
THE   DISTRICT   OF   CALIFORNIA. 

Argued  November  2, 1886.  —  Decided  November  29, 1886. 

he  evidence  in  this  case,  if  admissible,  estabUshes  as  a^  fact  that  the  de- 
fendant \¥as  entitled  to  reimburse  himself  in  full  out  of  the  trust  estate 
before  satisfying  the  demand  of  the  plaintiff. 

This  action  was  commenced  in  the  Superior  Court  of  the 
tate  of  Califomia  for  the  city  and  county  of  San  Francisco, 
nd  removed  thence  to  the  Circuit  Court  of  the  United  States, 
'he  material  allegations  in  the  complaint  were  the  following: 

'*  The  plaintiff  complains  of  the  defendants  and  shows  that 
n  or  about  the  first  day  of  October,  a.d.  1870,  Juana  M.  Estu- 
illo,  Jose  Ramon  Estudillo,  Jos6  Antonio  Estudillo,  Jose  Vi- 
ente  Estudillo,  Luis  D.  Estudillo,  Jesus  Maria  Estudillo,  Mag- 
alena  E.  Nugent,  and  John  Nugent  were  indebted  to  the 
efendant,  Le  Roy,  in  the  sum  of  three  hundred  and  ninety 
even  thousand  eight  hundred  and  forty  nine  dollars  ($397,- 
49.00),  and  the  said  parties  were  indebted  to  W.  H.  Patterson 
a  the  sum  of  thirteen  thousand  dollars  ($13,000.00),  and  to 
1.  M.  Wilson  and  A.  P.  Crittenden  in  the  sum  of  thirteen 
housand  dollars  ($13,000),  and  to  John  B.  Felton  in  the 
am  of  twenty  three  thousand  dollars  (§23,000.00),  making  in 
II  the  sum  of  forty  nine  thousand  dollars  ($49,000.00),  and  the 
aid  forty  nine  thousand  dollars  added  to  the  said  sum  due  the 
efendant,  Le  Roy,  made  the  sum  of  four  hundred  and  forty  six 
housand  eight  hundred  and  forty  nine  dollars  ($446,849.00), 
old  coin  of  the  United  States,  and  the  said  Estudillos  and  Nu- 
6nts  agreed  on  said  day  to  give  to  defendant,  Le  Roy,  a  deed 
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for  certain  tracts  or  parcek  of  land  and  other  property,  and  to 
pay  to  the  parties  to  whom  they  were  indebted  the  said  sums, 
witli  intei'est  thereon  at  one  and  a  quarter  per  cent,  per  month 
until  paid,  and  to  give  a  deed  of  trust  for  certain  property  to 
secure  the  payment  thereof  to  the  defendant,  Le  Roy ;  and  the 
plaintiff  further  shows  that,  in  conformity  with  said  agree- 
ment, the  said  parties  did  execute  and  deliver  to  the  defendant, 
Theodore  Le  Roy,  a  deed,  as  follows." 

The  deed,  after  reciting  that  the  party  of  the  first  part  was 
indebted  to  the  party  of  the  second  part  in  the  sum  of  $M6,849, 
and  after  granting  and  conveying  the  described  tracts,  provided 
for  several  trusts,  among  which  were  the  following : 

"  Third.  To  sell  the  same  or  any  parts  or  parcels  thereof  for 
cash  or  for  part  cash  and  on  credit  at  public  or  private  sale^ 
with  or  Avithout  notice  to  the  said  parties  of  the  first  part,  it 
being  understood  that  said  Le  Roy  may  sell,  discount,  and  dis- 
l)ose  of  all  or  any  notes,  mortgages,  or  securities  taken  for 
deferred  payments,  at  his  discretion  ;  also  to  lease  the  same  in 
parcels  or  as  a  whole. 

"  Fourth.  To  pay  off  the  said  indebtedness  hereinabove  speci- 
fied, with  the  interest  thereon,  and  .all  sums  which  may  here- 
after be  advanced  by  the  said  party  of  the  second  part  to  the 
said  parties  of  the  first  part,  or  any  or  either  of  them,  or  at  the 
request  of  any  or  either  of  them ;  also  all  taxes,  liens,  or  other 
incumbrances,  costs  of  lawsuits,  and  counsel  fees,  and  other 
expenses  of  htigation  spent  in  and  about  the  protection  of  the 
title  of  the  said  property,  it  being  understood  that  all  advances 
made  by  the  said  party  of  the  second  part  to  the  said  parties 
of  the  first  part,  or  any  or  either  of  them,  shall  bear  interest 
from  the  date  of  the  adv^ance  at  the  rate  of  one  and  one  quar- 
ter per  cent,  per  month. 

"  Fifth.  To  retain  as  conmiissions  two  and  one  half  per 
cent,  of  the  gross  amounts  of  all  sales  made  by  the  said  party 
of  the  second  part." 

'*  Eighth.  The  said  party  of  the  seccmd  part  shall  receive 
commissions  on  all  sales  at  the  rate  of  two  and  one  half  per 
centum  on  the  dollar,  such  commissions,  however,  not  to  be 
deducted  or  charged  until  all  pajinents  above  mentioned  are 
made." 
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The  complaint  then  alleged  that  the  amounts  due  Patterson, 
\rilson,  Crittenden,  and  Felton  were  included  in  the  $446,849 ; 
hat  Le  Eoy  by  accepting  the  deed  became  a  trustee  for  them ; 
dat  defendant  entered  into  possession  of  the  property ;  that 
idgment  had  been  rendered  for  a  sale  of  the  trust  estate  to 
atisfy  the  trust  debts ;  that  the  property  had  been  sold  and  a 
art  of  it  purchased  by  defendant ;  that  Patterson,  Wilson,  and 
'rittenden  had  assigned  their  interests  to  plaintiff ;  that  plaintiff 
ad  demanded  of  defendant  an  account  and  settlement,  and  a 
onveyance  of  a  portion  of  the  property,  or  a  payment  of 
lie  amount  due  him ;  and  that  defendant  had  refused  to  convey 
3  him  or  to  recognize  his  rights.  The  prayer  of  the  bill  was 
that  the  defendant  may  be  compelled  to  account  for  all  sums 
aceived  under  the  said  deed  of  trust,  and  that  he  may  l)e 
ecreed  to  hold  all  land  purchased  by  him  in  trust  for  the 
laintiff,  and  that  he  be  decreed  to  convey  to  plaintiff  his  just 
>roportion  thereof,  and  for  such  other  and  further  relief  as  may 
►8  necessary,  and  costs  of  suit." 

The  answer  admitted  the  execution  and  delivery  of  the  deed ; 
ienied  that  any  amount  due  Patterson,  Wilson,  Crittenden,  and 
^elton,  or  either  of  them,  was  included  in  the  $446,849; 
enied  that  defendant  was  a  trustee  for  either  of  them  ;  denied 
ntry  into  any  except  a  portion  of  the  property,  and  averred 
hat  the  rest  was  held  adversely ;  admitted  suit,  judgment,  and 
ale,  and  that  defendant  had  become  a  purchaser  of  a  portion, 
»ut  not  of  all  the  tracts  alleged  in  complaint ;  denied  knowl- 
dge  of  the  assignments  to  plaintiff;  admitted  demand  for  ac- 
ount  and  refusal,  and  then  made  the  following  averment : 

"  When  the  trust  deed  was  drawn,  the  said  sum  of  forty  nine 
bousand  dollars  was  included  in  the  sum  secured  by  said  trust 
eed,  which  was  to  be  paid  only  after  this  defendant  should 
e  reimbursed  the  whole  amount  due  and  to  become  due  him 
>r  the  principal  then  due  at  the  date  of  the  trust  deed,  with 
ie  interest  thereon  and  all  subsequent  advances  and  expenses 
ith  the  interest  thereon,  and  the  said  forty  nine  thousand 
oUars  was  not  agreed  by  any  one  to  be  paid  in  any  other  way 
p  in  any  other  event,  and  it  was  because  of  this  arrang^ement 
lat  while  it  was  provided  in  the  said  trust  deed,  in  the  fifth 
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article  thereof,  that  this  defendant  should  be  entitled  'tore- 
tain  as  commission  two  and  one  half  per  cent,  on  the  gross 
amount  of  all  sales  made  by  the  said  party  of  the  second  part' 
(this  defendant),  it  was  provided  in  the  eighth  article  that  the 
said  commissions  should  not  be  deducted  or  charged  until  all 
payments  above  mentioned  are  made,  it  being  intended  thereby 
to  provide  that  the  said  forty  nine  thousand  dollars  and  in- 
terest should  be  paid  after  the  amount  due  to  this  defendant 
for  principal,  advances,  expenses,  and  interest  thereon  were 
paid,  and  before  any  commissions  were  paid  to  him.  And 
afterwards,  on  or  about  the  27th  day  of  September,  1871,  the 
said  John  B.  Felton  brought  to  this  defendant  the  draft  of  a 
letter  wliich  he  desired  to  have  written,  addressed  and  signed 
by  him  in  duplicate,  one  whereof  was  to  be  delivered  and  the 
other  to  be  retained  by  this  defendant,  with  a  statement  under- 
written, signed  by  said  Felton,  certifying  to  its  correctness. 
And  this  defendant  had  the  said  letter  written  in  duplicate 
and  addressed  to  the  said  J.  B.  Felton,  S.  M.  Wilson,  and 
W.  H.  Patterson,  and  signed  by  this  defendant,  and  deUvered 
the  same  to  said  John  B.  Felton,  and  one  of  them  he  retained, 
and  to  the  other  of  them  he,  in  his  own  hand,  added  a  state- 
ment of  its  correctness,  dated  and  signed  by  him  and  returned 
to  this  defendant,  and  which  he  has  ever  since  retained  as  the 
evidence  of  the  agreement  existing  in  respect  to  said  forty  nine 
thousand  dollars,  and  is  in  the  words  and  figures  following: 

'  San  Francisco,  September  27th,  1871. 
*  To  Messrs.  J.  B.  Felton,  S.  M.  AVilson,  and  AV.  H.  Patterson. 

'  Gentlemen  :  I  hereby  certify  that  you  are  entitled  to  the 
following  sums  payable  out  of  a  certain  deed  of  trust  made  to 
me  the  first  day  of  October,  aj>.  1870,  by  Juana  M.  Estudilla 
Jose  Ramon  Estudillo,  Jose  Antonio  Estudillo,  Jos6  Yicente 
Estudillo,  Luis  D.  Estudillo,  Jesus  Maria  Estudillo,  Magdalena 
E.  Nugent,  and  John  Nugent  —  that  is  to  say : 

'J.  B.  Felton,  Esq.,  to  the  sum  of  twenty  five  thousand 
dollars;  S.  M.  Wilson,  Esq.,  to  the  sum  of  twelve  thousand 
dollars;  W.  H.  Patterson,  Esq.,  to  the  sum  of  twelve  thou- 
sand dollars. 
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'  These  sums  are  to  be  paid,  principal  and  interest,  from  th( 
ate  of  said  deed  as  soon  as  I  shall  be  entirely  reimbursed 
rincipal,  interest,  advances,  and  expenses. 

'  Kespectfully,  yours,  &c., 

Le  Pwoy,  Th. 
John  B.  Felton. 
'September  27th,  1871.' 

"  This  is  the  true  understanding  about  the  above  interests,  a 
rill  fully  appear  by  the  original  thereof  now  in  this  defendant' 
»ossession  ready  to  be  produced  as  the  court  shall  direct." 

The  answer  then  set  forth  facts  tending  to  show  a  know! 
dge  of  these  facts  in  Patterson  and  Crittenden ;  denied  tha 
here  had  ever  been  any  other  trust,  and  averred  that  defend 
nt  had  not  been  reimbursed  his  advances,  expenses,  &c.,  bu 
hat  a  large  sum  was  still  due  him,  and  denied  that  he  hel( 
ny  money  or  property  in  trust  for  plaintiff. 

A  trial  was  had,  and  it  was  decread  that  the  bill  be  dis 
aissed,  from  which  appeal  was  taken.  The  defendant  belov 
Laving  deceased,  the  appellee  Le  Breton  was  appointed  adminis 
rator  of  his  estate,  and  appeared.  The  case  was  argued  in  thi 
ourt  both  on  the  law  and  the  facts. 

Mr.  Henry  Beard  and  Mr.  CTw/rles  II.  Armes^  for  appellant 
ited:  Hidden  v.  Jardrni^  21  Cal.  92;  Cdse  v.  Codding^  31 
:^al.  191 ;  Bayles  v.  Baxter^  22  Cal.  575 ;  Millard  v.  Hatha 
cay,  27  CaL  118;  Currey  v.  Allen,  34  Cal.  254;  Jenkins  v 
^rink,  30  Cal.  586;  Burhans  v.  Van  Zandt,  7  K  Y.  523 
RothwM  V.  Dewees,  2  Black,  613 ;  Flagg  v.  Mann,  2  Sumner 
^86,  523  ;  Kreutz  v.  Livingston,  15  Cal.  344;  Gunter  v.  Jone% 
>  Cal.  643 ;  King  v.  Beraington,  Sup.  Ct.  Minnesota,  1886,  no 
'et  reported,  and  cases  therein  cited. 

Mr.  Evam^  S.  PiUsbury,  for  appellees,  cited:  Button  % 
Warsckauer,  21  Cal.  609,  623;  Kreutz  y.  Livinyston,  15  Cal 
►41;  Grattam,  v.  Wigghis^^Z  Cal.  16;  Whit^  v.  Carpenter,  \ 
^aige,  217,  239 ;  Cunningham  v.  Hawkins,  27  Cal.  603 ;  Trol 
'.  Carter,  15  W^t  Va.  567;  Taylor  v.  MoClain,  60  Cal.  651 
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Nat  Bh  V.  Ins,  Co,,  104  U.  S.  54;  Taylor  v.  Mcamn,  64  Cal. 
513;  KrmtchhcU  v.  Ilallett,  L.  K.  13  Ch.  Div.  696;  Bayles\. 
Baxter,  22  Cal.  575;  Wriffkt  v.  Boss,  36  Cal.  414;  Millard  y. 
Hathaway,  27  Cal.  119;  IToyt  v.  Martenso,  16  N.  Y.  231; 
Roberts  v.  Ware,  40  Cal.  634 ;  Txcin  Lick  Oil  Co,  v.  Marhury^ 
91  U.  S.  587;.  Bostford  v.  Burr,  2  Johns.  Ch.  405;  Plymouth 
V.  Hickman,  2  Vera.  167 ;  Roe  v.  Popharn,  Doug.  251 ;  C'^'i- 
«o/i  V.  Jeijes,  6  Ves.  266,  270,  280;  Walker  v.  THz/X'^r,  2 
Atk.  98 ;  Lake  v.  Lake,  Ambler,  126 ;  Bellasis  v.  C(mpton,  2 
Vera.  294;  Howell  v.  Ransom,  11  Paige,  538,  540,  542;  Ptfjr^^ 
V.  Page,  8  X.  II.  187;  Jennings  v.  McConiid,  17  HI.  148; 
Jackson  v.  Feller,  2  Wend.  465 ;  i^^or^?  v.  Harrington,  16  N.  Y. 
285,  289 ;  ir^^o^  v.  Doioms,  18  Ves.  126 ;  J?m/i^  v.  Ellis,  5 
Denio,  640,  643 ;  Jones  v.  Tripp,  Jacob,  322 ;  Cane  v.  Allen, 
2  Dow,  289 ;  Montesquieu  v.  Sandys,  18  Ves.  302 ;  Edwards 
V.  Meyrick,  2  Hare,  60,  68. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

The  amount  secured  to  be  paid  by  the  deed  of  trast  exe- 
cuted on  the  1st  day  of  October,  1870,  by  Juana  M.  Estudillo 
and  others  to  Theodore  Le  Koy,  was  $446,849  in  gold  coin  of 
the  United  States.  Whether  that  sura  included  the  $49,000 
which  is  alleged  to  be  due  to  Patterson,  Wilson,  Crittenden, 
and  Felton  for  legal  services  rendered,  cannot  be  determined 
by  anything  in  the  deed  itself.  The  plaintiff,  who  sues  as 
assignee  of  the  claims  of  said  attorneys,  is  compelled  to  resort 
to  parol  evidence  to  show  that  the  parties  to  the  deed  intended 
to  provide  for  the  pajTnent  of  the  $49,000  out  of  the  proceeds 
of  the  sale  of  the  trast  property,  and  to  that  end  included  it 
in  the  aggregate  of  $446,849.  If  that  evidence  was  compe- 
tent, it  was  the  right  of  the  defendant  to  show  by  parol  evi- 
dence that  the  intention  of  the  parties  was  to  apply  the 
proceeds  of  sale  to  the  reimbursement  of  Le  Roy,  for  all  advan- 
ces and  payments  made  and  exi3enses  incurred  by  him,  before 
anything  was  paid  on  the  claims  of  the  attorneys.  Looking 
at  all  the  evidence,  we  are  satisfied  that  these  proi^ositions  are 
sustained,  namely:   1.  That  the  $49,000  was  embraced  in  the 
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Appellants. 

sts  not  to  be  paid  until  Le  Koy 
nt  due  and  to  become  due  to 
berest,  advances,  and  expenses, 
rty  fell  short  of  meeting  these 
mnt,  is  clearly  established  by 
\i  the  accounts  of  the  trustee 
T  other  evidence  in  this  cause. 
;  the  decree  was  right,  and  it  is 

Affirmed, 


V.  HOUSTON. 

r  OF  THE  UNITED  STATES  FOR 
tCT   OF   LOUISIANA. 

—  Decided  December  6, 1886. 

avlng  been  upon  the  mayor  of  New 
ed  and  answered,  the  municipality  is 

ition  of  Louisiana  of  1879  is  to  revive 
ottery  Company  of  1.8G8,  except  as  to 
;lusive  privilege  of  establishing  a  lot- 
notwithstanding  its  repeal  in  1879; 
[IS  modified  as  a  contract  binding  on 
;ified.  • 

ngiiished. 

of  a  privilege  to  a  corporation  Is  not 
?gislature  of  the  State, 
ires  of  shareholders  in  a  corporation 
ipany,  which  the  company  is  required 
or  profits  payable  to  the  sharelioldei, 
substantially  a  tax  upon  the  corpo- 

822,  and  National  Bank  v.  Common" 


on  of  the  court. 
J.  Ward  Gurley^  Jr.^  for  appel- 
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Mr.  John  A.  Campbell  for  appellees. 
Mb.  Justice  Matthews  delivered  the  opinion  of  the  court. 

On  the  27th  of  January,  1881,  the  Louisiana  State  Lottery 
Company,  alleging  itself  to  be  a  corporation  under  the  laws  of 
tiie  State  of  Louisiana,  filed  its  bill  in  chancery  against  the 
City  of  New  Orleans  and  the  tax  assessors  for  the  Parish  of 
Orleans,  the  object  and  prayer  of  which  were  to  obtain  a  per- 
petual injunction  restmining  the  defendants  from  the  assess- 
ment and  collection  of  certain  taxes  about  to  be  enforced 
against  the  complainant  by  the  seizure  and  sale  of  its  prop- 
erty. On  final  hearing  there  was  a  decree  in  conformity  with 
tlie  prayer  of  the  bill,  fi'om  which  the  defendants  below  prose- 
cute the  present  appeal 

The  allegations  of  the  bill  are  in  substance,  that  by  an  act 
of  the  Legislature  of  the  State  of  Louisiana,  passed  in  1868, 
being  Act  No.  25  of  that  year,  the  Louisiana  State  Lottery 
Company  was  estabUshed  and  organized  as  a  corporation :  — 
that,  among  other  immunities  and  franchises  granted  by  said 
act,  it  was  provided  in  article  5  that  the  company  "  shall  pay 
the  State  of  Louisiana  the  sum  of  forty  thousand  dollars  per 
annum,  which  sum  shall  be  payable  quarterly  in  advance,  from 
and  after  the  1st  day  of  January,  18G9,  to  the  State  Auditor, 
wiio  shall  deposit  the  same  in  the  treasury  of  the  State,  and 
Avhich  shall  be  credited  to  the  educational  fund ;  and  said  cor- 
poration shall  be  exempt  from  all  other  taxes  and  licenses  of 
any  kind  whatever  from  the  State,  parish,  or  municipal  authori- 
ties "  :  —  that  in  the  year  1871  legal  proceedings  w^ere  instituted 
by  the  City  of  New  Orleans  against  the  said  compahy,  in  the 
Su{)erior  District  Court  for  the  Parish  of  Orleans,  for  the  pur- 
j)ose  of  enforcing  on  behalf  of  said  city  certain  taxes  alleged  to 
have  been  assessed  against  it,  notwithstanding  said  exemption 
contained  in  its  charter,  the  City  of  New  Orleans  claiming 
therein  that  said  exemption  was  void : — that  such  proceedings 
were  had  thereon  that  on  final  hearing  in  the  Supreme  Court 
of  Louisiana  a  judgment  was  rendered  in  favor  of  the  lottery 
company,  declaring  said  exemption  to  be  valid  and  the  said 
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ompany  claims  that  the  provision 
t  from  taxes  as  aforesaid  beyond 
annually,  is  a  contract  between 
jelf,  and  has  been  expressly  con- 
li  by  the  present  Constitution  of 
ed  in  1879,  in  article  167,  all  the 
fed  in  the  bill,  the  complainants 

t,  notwithstanding  the  provisions 
iefiance  of  the  judgment  of  the 
and  contrary  to  the  Constitution 
are  about  to  levy  and  assess  a  tax 
her  property  of  your  orator,  and 
jfore  named  have  threatened  and 
5  against  your  orator  for  the  col- 
lich  is  illegal  because  prohibited 
Jnited  States  as  violative  of  the 
itorand  the  State  of  Louisiana"; 
State  pretended  to  justify  their 
I  Act  No.  77  of  the  Legislature  of 
complainant  avers  to  be  null  and 
IS  it  may  be  construed  to  author- 
endants.  The  bill  alleges  that  tlie 
iptly  paid  the  amount  called  for 
easurer,  and  in  advance,  and  owes 
}  account ;  and  accordingly  prays 
in  the  defendants  from  further 
jtion  of  the  tax  complained  of. 
jveral  answer  was  filed  by  all  of 
r  admits  the  incorporation  of  the 
ipany,  as  alleged  in  the  bill,  and 
valid  contract  between  the  State 
y.  It  admits  that  the  defendants 
the  capital  stock  and  upon  other 
but  denies  that  such  proceedings 
Act  No.  77  of  the  year  1880, 
[islature,  is  in  no  respect  null  and 
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On  final  hearing  a  decree  was  passed  wherein  "the  court 
decrees  and  declares  that  the  act  of  the  Legislature  (No.  77  of 
the  acts  of  1880),  so  far  as  it  imposes  a  tax  upon  the  capital 
stock  of  the  complainant,  or  upon  the  shares  of  the  stock  hekl 
by  the  shareholders  of  the  complainant,  i»  in  conflict  with 
article  5,  §  1,  of  complainant's  charter,  found  in  Act  No. 
25  of  the  acts  of  1868,  and  therefore  impairs  the  obUgation  of 
a  contract  and  is  void.  The  court  further  decrees  and  declares, 
that,  under  the  provisions  of  said  charter  as  adopted  as  a  con- 
tract by  the  Constitution  of  1879,  the  capital  of  the  complain- 
ant, both  in  the  aggregate  and  as  held  by  its  shareholders,  is 
exempted  from  all  taxation  of  every  kind,  excepting  the  an- 
nual payment  of  forty  thousand  dollars.  The  court  further 
decrees  that  the  defendants  herein  be  enjoined  and  restrained 
in  manner  and  form  and  to  the  extent  prayed  for  in  the  bill 
of  complaint  herein." 

It  is  objected  to  this  decree,  in  the  first  place,  on  behalf  of 
the  City  of  New  Orleans,  that  that  municipality  was  not 
proj)erly  in  court  by  due  service  of  process,  but  the  objection 
does  not  seem  to  be  weU  founded  in  fact.  There  was  sennce 
of  process  upon  the  mayor,  which  is  conceded  to  be  the  statu- 
tory method  of  serving  process  in  such  cases,  and  the  city  actu- 
ally appeared  by  attorney  and  answered. 

The  principal  question,  however,  arises  upon  the  terms  of 
article  167  of  the  Constitution  of  the  State  of  1879.  That 
clause  is  as  follows :  "  The  General  Assembly  shall  have  au- 
thority to  grant  lottery  charters  or  privileges ;  provided  each 
charter  or  privilege  shall  pay  not  less  than  forty  thousand  dol- 
lars per  annum  in  money  into  the  treasury  of  the  State ;  and 
provided  further^  that  all  charters  shall  cease  and  expire  on 
the  fii'st  of  January,  eighteen  hundred  and  ninety-five,  from 
which  time  all  lotteries  are  prohibited  in  the  State.  The 
forty  thousand  dollars  per  annum  now  provided  by  law  to  be 
paid  by  the  Louisiana  State  Lottery  Company,  according  to 
the  provisions  of  its  charter  granted  in  the  year  1868,  shall 
belong  to  the  Charity  Hospital  of  New  Orleans,  and  the  char- 
ter of  said  company  is  recognized  as  a  contract  binding  on  the 
State  for   the  period  therein  specified,  except  its  monojMDly 
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fated ;  and  all  laws  contrary  tc 
'e  hereby  declared  null  and  void ; 
lie  a  written  renunciation  of  al] 
office  of  the  Secretary  of  State 
ification  of  this  Constitution." 
3f  the  Legislature  of  Louisiana, 
t  of  March,  1879,  Act  No.  25  oi 
rated  and  estabUshed  the  Louisi 
and  all  other  laws  on  the  same 
and  the  Louisiana  State  Lotterj 
ed  and  prohibited  from  drawing 
f  lottery  tickets,  either  in  its  cor 
J  officers,  members,  stockholders 
idirectly.  That  act  also  made  i1 
>ttery  or  have  any  connection  oi 
g  of  any  lottery  in  the  State,  oi 
ery  tickets,  or  to  set  up  or  pro 
This  statute  took  effect  before 
ition  of  1879,  and  was  in  force 
ration  in  December,  1879. 
hie  part  of  the  appellants,  thai 
L  of  the  State  does  not  have  the 
charter  of  the  Louisiana  State 
it  had  never  been  repealed,  bul 
'  that  clause  the  General  Assem 
lottery  charters  or  privileges  ii 
utional  authority  to  grant  T\e\[ 
loes  not  warrant  the  Legislature 
tract,  that  the  minimum  license 
ill  be  in  heu  of  all  other  taxei 
;e  to  exempt  the  company,  so  faj 
m  the  effect  of  other  clauses  o 
:her  provisions  of  the  Constitu 
lo  property  can  be  exempt  f ron 
by,  places  of  religious  worship  oi 
$,  buildings  and  property  usee 
other  school  purposes,  real  ane 
■aries,  household  property  to  the 
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value  of  $500,  and  for  the  period  of  ten  years  from  the  adop- 
tion of  the  Constitution  the  capital,  machinery,  and  other 
propeii^y  employed  in  certain  enumerated  manufactories,  Avhere- 
in  not  less  than  five  hands  are  employed  in  any  one  factor\\ 

It  is  argued  that  the  whole  proper  effect  to  be  given  to  the 
provisions  of  article  167  of  the  Constitution  is  to  secure  to  the 
Louisiana  State  Lottery  Company  such  a  charter  as  the  Gen- 
eral Assembly  was  authorized  thereby  to  grant  to  any  other 
lottery  company,  and  to  modify  it  as  though  it  had  been 
actually  granted  by  the  General  Assembly  under  that  clause. 
This  intent  is  inferred  from  the  language  of  the  Constitu- 
tion, wliich  specifically  forbids  the  future  existence  of  the 
"monopoly  clause"  of  the  charter  of  the  company,  and  re- 
quires it  to  file  a  written  renunciation  of  this  feature  with  the 
Secretary  of  State  within  sixty  days  after  the  ratification  of 
the  Constitution ;  the  object  in  view  being,  as  it  is  contended, 
obviously,  to  place  the  Louisiana  State  Lottery  Company 
under  its  charter  as  granted  in  the  year  1808,  but  subject  to 
and  modified  by  the  provisions  of  the  Constitution  of  1879,  on 
an  equal  footing  merely  with  other  and  new  lottery  com- 
panies, to  which  by  the  terms  of  the  Constitution  the  General 
Assembly  was  authorized  to  grant  charters ;  and  the  conclu- 
sion deduce^l  is,  that,  as  under  that  Constitution  the  General 
Assembly  had  no  authority  to  grant  a  charter  for  a  lottery 
company  which  should  contain  the  exemption  relied  upon  as  the 
ground  of  relief  in  the  present  suit,  the  exemption  so  rehed  on 
was  repealed  by  the  Constitution. 

The  argument  seems  to  be,  that  if  the  Louisiana  State 
Lottery  Company  is  exempt  from  taxation  beyond  the  annual 
sum  of  $40,000,  and  other  companies  to  be  chartered  under 
the  Constitution  of  1870  are  not  and  cannot  be,  the  monopoly 
secured  to  the  former  by  its  original  charter  is  perpetuated 
and  not  abrogated,  as  it  was  the  express  purpose  of  the  Con- 
stitution to  accomplish,  for  the  reason  that  such  a  discrimina- 
tion effectuaUy  and  in  advance  prevents  all  possible  competi- 
tion. 

The  charter  of  the  Louisiana  State  Lottery  Company,  being 
Act  No.  25  of  the  year  1868,  estabUshes  a  corporation  for  the 
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business  of  a  lottery,  Avith  a  capital 
he  4th  section  of  the  8th  article  it 
oration  should  continue  during  the 
;  from  January  1,  1869,  for  which 
11  have  the  sole  and  exclusive  privi- 
bhorizing  a  lottery  or  series  of  lot- 
Dsing  of  lottery  tickets,  policy  com- 
icates  and  fractional  parts  thereof.'" 
)icle  it  was  provided  "  that  the  said 
the  sole  right  and  privilege,  during 
:ence  as  hereinbefore  provided  for, 
)r  series  of  lotteries,  any  lands,  im- 
lich  said  corporation  may  become 
•  otherwise." 

ferred  by  these  provisions  became 
deration  by  the  Supreme  Court  ol 
miana  State  Lottery  Co.  v.  liichoux^ 
,  and  reported  in  23  La.  Ann.,  743. 
3  the  exclusive  right  claimed  by  the 
•mpany  to  establish  lotteries  and  to 
State,  was  adjudged  in  its  favor  by 
le  defendants  from  vending  lottery 
in  violation  of  the  exclusive  right 
The  validity  of  the  exemption  oi 
\  taxation  in  excess  of  the  annual 
tod  in  article  5,  §  1,  of  its  charter, 
L  of  the  same  court  in  the  case  ol 
0,  V.  New  Orleans^  24  La.  Ann.  8(). 
?d  in  that  case  on  the  ground  that 
5tate  Constitution  then  in  force,  be- 
ciple  of  equality  and  uniformity  in 
es,  the  Legislature  being  prohibited 
tion  any  species  of  property  except 
for  charitable,  educational,  or  reU- 
3  additional  reason  that  it  granted 
ntiif  which  were  denied  to  other 
L  reference  to  these  objections  the 
Qa  said :  "  It  may  be  said  that  the 
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power  of  a  State  Legislature  to  impose  what  is  known  as  a 
commutation  tax  is  a  well  recognized  power,  not  only  in  our 
own  jurisprudence,  but  generally.  11  Ann.  733 ;  9  WalL  50 ; 
17  111.  291 ;  30  Ind.  14G.  In  the  act  under  consideration  the 
Legislature  has  deemed  it  advisable  to  grant  to  the  lottery 
company  an  exemption  from  all  other  taxation  except  that  of 
paying  $-1:0,000  per  annum  to  the  State  for  public  education. 
(]^n  the  commutation  principle,  ^ye  think  the  act  is  not  viola- 
tive of  the  Constitution.  It  is  not  clear  that  the  city  has  any 
ground  to  object  to  this  exemption  by  the  State  of  the  com- 
pany it  claims  the  right  to  require  the  payment  of  licenses 
from,  the  city  being  a  municipal  corporation  and  deriving  its 
right  to  levy  Ucenses  from  the  State,  and  in  this  instance  the 
right  is  withheld."  The  City  of  New  Orleans  was  accordingly 
enjoined  from  further  attempts  to  collect  from  the  lottery 
company  any  municipal  taxes  or  Ucenses. 

It  was  in  view  of  these  decisions  of  the  Supreme  Court  of 
the  State,  that  the  present  Constitution  was  framed  and 
adopted.  Article  167  of  that  instrument  expressly  recognizes 
the  charter  of  the  Louisiana  State  Lottery  Company,  as  granted 
in  the  year  1808,  as  existing  with  the  force  both  of  law  and  of 
contract,  with  the  exceptions  mentioned.  It  specifies  that 
"  the  $rtO,000  per  annum  7iow  py^ovided  hy  law  to  be  paid  by 
the  Louisiana  State  Lottery  Company,  according  to  the  pro- 
visions of  its  charter,  granted  in  the  year  1868,  shall  belong  to 
the  Charity  Hospital  of  New  Orleans;"  but  the  only  law 
Avhich  provided  for  the  payment  of  $rtO,000  per  annum  Avas  the 
charter  of  the  company,  and  this  clause  diverts  it  from  the 
educational  fund,  to  Avhich  it  had  been  appropriated  by  the 
terms  of  the  charter,  to  the  uses  of  the  Charity  Hospital  of 
New  Orleans.  The  article  of  the  Constitution  then  proceeds 
to  say :  "  And  the  charter  of  said  company  is  recognized  as  a 
contract  binding  on  the  State  for  the  period  therein  specified, 
except  its  monopoly  clause,  which  is  hereby  abrogated."  The 
monopoly  clause  hereby  excepted  and  abrogated  can  be  no 
other  than  that  already  referred  to  as  ccmtained  in  §§  4  and  5 
of  article  8,  by  which  was  conferred  upon  the  corporation  the 
sole  and  exclusive  privilege  of  estabUshing  and  authorizing  a 
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and  selling  and  disposing  of  lot- 
)  the  only  clauses  in  the  charter 
its,  and,  therefore,  the  only  ones 
I  monopoly  clauses, 
then  proceeds  to  say  that  "  all  laws 
this  article  are  hereby  declared  null 
rates  as  a  repeal  of  so  much  of  Act 
1879,  as  repeals  the  charter  of  the 
Qpany,  and  prohibits  it  from  draw- 
3ry  tickets.  That  it  did  operate  to 
was  the  express  decision  of  the  Su- 
1  the  case  of  Carcass  v.  Judge  of 
I.  Ann.  719.    It  was  held  in  that 

Act  No.  44  which  define  the  of- 
bud  seUing  lottery  tickets,  and  pro- 
*,  by  all  persons  other  than  the 
mpany,  were  not  affected  by  the 

court  in  its  opinion  says:  "Con- 
d  the  article  of  the  Constitution 
effect  to  each  and  all  the  parts  of 
jether,  we  consider  that  the  law  of 
the  vending  of  lottery  tickets  sim- 
tickets  in  this  State  is  absolutely 
aizations  chartered  by  the  State, 
at  kind  of  speculation,  shall  have 
ot  less  than  forty  thousand  dollars 
3xist  no  monopoly  for  the  sale  of 
ch  business.  Individuals  violating 
jkets  or  dealing  in  the  lottery  busi- 
usly  obtained  a  charter  and  paid 
manner  provided  hy  Ioad^  shall  he 
fi/ne  and  iniprisanynent.  The  Lou- 
my,  previously  in  existence,  shall 
abdicating  all  its  pretensions  to  a 
ig  with  the  requirements  touching- 

article  167  of  the  Constitution  of 
•  charter  of  the  Louisiana  State 
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Lottery  Corapanj'-  granted  in  the  year  1868,  notwithstanding 
its  repeal  by  Act  No.  44  of  the  year  1879,  except  as  to  the 
clause  which  confers  upon  it  the  exclusive  privilege  of  estab- 
lishing a  lottery  and  dealing  in  lottery  tickets,  and  to  recognize 
the  charter  thus  modified  as  a  contract  binding  on  the  State 
for  the  period  therein  specified.  This  renews  and  establishes 
the  obligation  of  the  corporation  under  §  1,  article  5  of  its 
charter,  to  pay  to  the  State  the  annual  sum  of  $40,000,  in 
consideration  of  which  it  is  declared  to  be  "  exempt  from  all 
other  taxes  and  licenses  of  any  kind  whatever,  whether  from 
State,  parish,  or  municipal  authorities." 

In  answer  to  the  argument  of  counsel  that  this  places  the 
Louisiana  State  Lottery  Company,  under  the  Constitution  of 
1879,  on  a  better  footing  than  any  other  lottery  company 
chartered  by  the  General  Assembly  thereafter,  for  the  reason 
that  no  such  exemption  can  be  granted  to  the  latter,  it  is 
sufficient  to  say,  that,  if  this  consequence  be  admitted,  the 
monopoly,  which  is  supposed  to  be  thus  created  in  favor  of 
the  Louisiana  State  Lottery  Company,  is  not  one  derived 
under  any  clause  of  its  charter  as  granted  in  the  year  1808, 
but  is  one  created  by  the  Constitution  itself,  although,  merely 
by  way  of  inference,  by  this  mode  of  interpretation. 

It  is  further  contended,  however,  on  the  part  of  the  ap- 
pellants, that  if  the  charter  of  the  Louisiana  State  Lottery 
Company  is  recognized  as  a  contract  by  article  1G7  of  the  Con- 
stitution, it  is  not  such  a  contract  as  is  protected  by  the  Con- 
stitution of  the  United  States  against  future  legislation  by  the 
State  impairing  its  obligation,  for  the  reason  that  its  subject- 
matter  is  embraced  within  the  scope  of  the  police  power  of 
the  State,  the  exercise  of  which  cannot  be  effectually  bound 
by  contract.  And  thus  the  case  is  thought  to  be  brought 
within  the  principle  established  by  this  court  in  the  case  of 
Stone  V.  Mississippi^  101  XJ.  S.  814,  820.  In  its  opinion  in 
that  case  the  court  said :  "  The  contracts  which  the  Constitu- 
tion protects  are  those  that  relate  to  property  rights,  not  gov- 
ernmental. It  is  not  always  easy  to  tell  on  which  side  of  the 
line  which  separates  governmental  from  property  riglits  a  par- 
ticular case  is  to  be  put,  but  in  respect  to  lotteries  there  can 
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;,  in  the  legal  acceptation  of 
have  just  seen,  may  properly 
.  Certainly  the  right  to  sup- 
be  exercised  at  all  times  by 
on.  Any  one,  therefore,  who 
with  the  implied  understand- 
rereign  capacity,  and  through 
ies,  may  resume  it  at  any  time 
uire,  whether  it  be  paid  for  or 
such  a  charter  is  a  suspension 
in  his  favor,  subject  to  with- 
d  effect  nothing  more  than  a 
on  the  terms  named,  for  tho 
)T  abrogated  by  the  sovereign 
•mit,  good  as  against  existing 
lative  and  constitutional  con- 

led  in  reference  to  the  circum- 
which  it  was  used.  That  was 
bure  of  Mississippi  granting  a 
rogated  by  a  provision  in  the 
jquently  adopted.  The  con- 
grant  of  the  charter  to  tho 
ly  is  contained  in  the  Consti- 
ether  the  Legislature,  acting 
►ntravene  it.  That  is  a  ques- 
1  statement  is  sufficient.  It  is 
ts  of  contract  are  or  can  be 
provision  Avhich  a  subsequent 
without  impairing  the  obliga- 
nse  of  the  Constitution  of  the 
signed  in  the  case  of  /Sto?ie  v. 
ict  of  legislation  cannot  liave 
ional  provision  has  withdrawn " 
ower  of  the  State,  to  be  exer- 
y,  the  subject-matter  of  the 
far  as  the  Louisiana  State  Lot- 
d  any  act  of  the  Legislature 
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contrary  to  this  prohibition  is  upon  famiUar  principles  null 
and  void.  The  subject  is  not  within  the  jurisdiction  of  the 
police  power  of  the  State,  as  it  is  permitted  to  be  exercised  by 
the  Legislature  under  the  Constitution  of  the  State. 

It  is  next  contended,  on  the  part  of  the  appellants,  that  the 
exemption  contained  in  the  charter  of  the  Louisiana  State  Lot- 
tery Company,  as  confirmed  by  the  Constitution  of  the  State, 
does  not  extend  further  than  those  taxes  and  Ucenses  in  excess 
of  the  annual  sum  of  $40,000,  which  may  be  assessed  upon  the 
corporation  itself ;  and  it  is  said  that  the  tax  sought  to  be  lev- 
ied, and  the  assessment  of  Avhich  has  been  enjoined  in  the  presr 
ent  case,  is  not  a  tax  upon  the  corporation  itself,  but  upon  the 
shareholders  on  account  of  their  shares  in  its  capital  stock 
held  by  them  as  individuals.  The  facts  in  regard  to  the  char- 
acter of  the  tax,  and  the  mode  of  its  assessment,  do  not  clearly 
appear  from  the  pleadings.  In  the  bill  it  is  alleged  that  the 
defendants  "  are  about  to  levy  and  assess  a  tax  upon  the  capi- 
tal stock  and  other  property  of  your  orator,"  and  "  are  about 
to  take  proceedings  against  your  orator  for  the  collection  of 
said  alleged  tax  ...  by  serving  a  notice  to  that  eflFect,  to 
seize  and  sell  the  property  rights  and  credits  of  your  orator," 
and  that  these  acts  are  done  under  the  pretended  authority  of 
"  the  provisions  of  Act  No.  77  of  the  Legislature  of  Louisiana 
of  1880,  which  said  law,"  it  is  averred,  "  is  null  and  void  and  of 
no  effect,  so  far  as  your  orator  is  concerned,  inasmuch  as  by 
authorizing  the  levy  of  a  tax  upon  the  property  of  your  orator, 
other  than  that  provided  for  in  the  chart*  of  your  orator  as 
aforesaid,  said  act  violates  the  contract  between  your  orator 
and  the  State  of  Louisiana  by  requiring  of  your  orator  other 
taxes  than  those  provided  for  in  said  charter,  and  is  repugnant 
to  paragraph  2,  section  10  of  article  1  of  the  Constitution  of 
the  United  States." 

In  the  answer  the  defendants  "  admit  that,  at  the  time  of 
the  issuance  of  the  preUminary  injunction  herein,  the  State 
assessors  for  the  Parish  of  Orleans  were  about  to  levy  a  tax 
upon  the  capital  stock  of  the  complainant,  and  upon  other  of 
complainant's  property ; "  and  the  State  tax  collector  admits 
that  he  had  served  notice  upon  the  company,  that  he  was 
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about  "  to  seize  and  sell  the  property  rights  and  credits  of  com- 
plainant, and  to  take  the  legal  measures  to  enforce  the  collec- 
tion of  the  tax  complained  of."  It  is  also  admitted,  on  the 
part  of  the%5ity  of  New  Orleans,  that  it  intended  to  compel 
payment  of  the  taxes  assessed  as  aforesaid  on  its  behalf,  and 
Act  No.  77  of  the  Legislature  of  Louisiana  of  1880  is  set  up  as 
a  justification.  Section  48  of  that  act  is  as  follows :  "  That  no 
assessment  shall  hereafter  be  made  under  that  name,  as  hereto- 
fore, of  the  capital  stock  of  any  national  bank.  State  bank, 
banking  company,  banking  firm,  or  banking  association,  or  of 
any  corporation,  company,  firm,  or  association,  whose  capital 
stock  is  represented  by  shares,  but  the  actual  shares  shall  be 
assessed  to  the  shareholders  who  appear  as  such  upon  the 
books,  regardless  of  any  transfer  not  registered  or  entered 
upon  the  books ;  and  it  shall  be  the  duty  of  the  president,  or 
other  proper  officer,  to  furnish  to  the  tax  collector  a  complete 
list  of  those  who  are  borne  upon  the  books  as  shareholders ; 
and  all  the  taxes  so  assessed  shall  be  paid  by  the  bank,  com- 
pany, firm,  association,  or  corporation,  which  shall  be  entitled 
to  collect  the  amounts  from  the  shareholders  or  their  trans- 
ferees. All  property  owned  by  the  bank,  company,  firm,  asso- 
ciation, or  corporation,  which  is  taxable  under  sections  one  and 
three  of  this  act,  shall  be  assessed  directly  to  the  bank,  com- 
pany, firm,  association,  or  corporation,  and  the  pro  rata  of 
such  direct  property  taxes,  and  of  all  exempt  property,  propor- 
tioned to  each  share  of  capital  stock,  shall  be  deducted  from 
the  amount  of  taxes  assessed  to  that  share  under  this  section. 
.  .  .  Such  assessments  shall  be  made  where  the  bank,  etc., 
is  located,  and  not  elsewhere,  whether  the  shareholders  reside 
there  or  not.     ..." 

It  is  well  settled  by  the  decisions  of  this  court  that  the  prop- 
erty of  shareholders  in  their  shares,  and  the  property  of  the 
X)rporation  in  its  capital  stock,  are  distinct  property  interests, 
ind,  where  that  is  the  legislative  intent  clearly  expressed,  that 
ix)th  may  be  taxed.  Van  AUen  v.  Assessors,  3  Wall.  573 ; 
77ie  Ddawa/re  Railroad  Tax,  18  Wall.  206 ;  Farrington  v. 
Tennessee,  95  U.  S.  679. 

In  Tennessee  v.   Wkitworth,  117  U.  S.  129,  136,  the  Chief 
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Justice  delivering  the  opinion  of  the  court,  said  :  "  In  corpora- 
tions four  elements  of  taxable  value  are  sometimes  found: 
1,  franchises  ;  2,  capital  stock  in  the  hands  of  the  corporation ; 
3,  corporate  property  ;  and,  4,  shares  of  the  capitgft  stock  in  the 
hands  of  tlie  individual  stockholders.  Each  of  these  is,  under 
some  circumstances,  an  aJ)propriate  subject  of  taxation  ;  and  it 
is  no  doubt  within  the  power  of  a  State,  when  not  restrained  by 
constitutional  limitations,  to  assess  taxes  upon  them  in  a  way  to 
subject  the  corporation  or  the  stockholders  to  double  taxation. 
Double  taxation  is,  however,  never  to  be  presumed.  Justice 
requires  that  the  burdens  of  government  shall,  as  far  as  is 
practicable,  be  laid  equally  on  all,  and  if  property  is  taxed 
once  in  one  Avay,  it  would  ordinarily  be  wrong  to  tax  it  again 
in  another  way,  when  the  burden  of  both  taxes  falls  on  the 
same  person.  Sometimes  tax  laws  have  that  effect;  but  if 
they  do,  it  is  because  the  legislature  has  unmistakably  so 
enacted.    All  presumptions  are  against  such  an  imposition." 

But  the  question  of  legislative  intent  is  always  open  upon 
the  language  of  the  exemption.  In  the  present  case  the  cor- 
poration is  exempted  by  its  charter  from  all  other  taxes  and 
licenses  of  any  kind  whatever  in  excess  of  the  simi  of  $40,000 
per  annum,  and  yet  by  Act  No.  77,  though  the  assessment  is 
not  to  be  made  upon  its  capital  stock,  but  upon  the  shares 
of  shareholders  appearing  upon  its  books,  nevertheless,  the  tas 
so  assessed  is  to  be  paid  by  the  company,  although  it  is  entitled 
to  collect  the  amount  so  paid  from  the  shareholder  on  whose 
account  it  is  payable  ;  but  this  pajTnent  by  the  company  is  tc 
be  made  irrespective  of  any  dividends  or  profits  payable  to  the 
shareholder  out  of  which  it  might  be  repaid.  That  it  is  sub 
stantially  a  tax  upon  the  corporation  itself,  is  unequivocallj 
shown  by  the  subsequent  clause,  which  authorizes  a  deductioi 
from  the  amount  of  taxes  assessed  to  each  share  of  its  proper 
tion  of  the  direct  property  taxes  paid  by  the  company  a 
such  under  §§  1  and  3,  and  of  all  exempt  property  belonging 
to  the  corporation.  But  as  all  the  property  of  the  Louisiana 
State  Lottery  Company  is  exempt  from  taxes  after  pajnnen 
of  the  annual  sum  of  $40,000,  nothing  remains  to  be  charget 
as  a  tax  upon  the  shareholder  as  distinct  from  the  corporatioi 


Digitized  by 


Google 


NEW   ORLEANS  v.   HOUSTON.  279 

Opinion  of  the  Court 

under  the  provisions  of  this  section.  Indeed,  it  is  quite  appar- 
ent from  the  language  of  the  whole  section,  that,  while  nom- 
inally the  taxes  authorized  are  not  to  be  assessed  upon  the 
capital  stock  of  the  corporation  in  the  aggregate  and  as  its 
property,  yet  in  substance  that  is  its  effect.  The  taxes  are 
assessed  upon  the  actual  shares  as  registered  in  the  names  of 
individual  shareholders,  but  are  to  be  paid  by  the  corporation, 
so  that  while  the  form  and  mode  of  taxation  is  changed,  its 
substance  remains  as  though  assessed  against  the  corporation 
by  name. 

The  case  differs  altogether  from  that  of  United  States  v. 
Railroad  Co,^  17  Wall.  322,  in  which  it  was  held  that  the  tax 
provided  for  in  the  122d  section  of  the  Internal  Eevenue  Act 
of  1864,  as  amended,  requiring  railroad  and  other  corporations 
to  pay  a  tax  upon  interest  and  dividends  payable  by  them, 
with  the  right  to  deduct  the  same  from  the  amounts  otherwise 
due  to  creditors  and  stockholders,  was  a  tax  upon  the  latter 
and  not  upon  the  corporation,  because  the  corporation  was 
made  use  of  merely  as  a  convenient  means  of  collecting  the 
tax.  And  it  cannot  be  considered  as  ultimately  a  tax  upon 
the  shares,  as  the  property  of  the  shareholders,  within  the 
principle  of  the  decision  in  National  Bank  v.  Commonwealth^ 
9  WaU.  353.  There  the  act  of  Congress  expressly  distin- 
guished between  the  taxing  of  the  bank  and  the  taxing  of  its 
shareholders  on  account  of  their  shares,  and,  as  was  held  in 
that  case,  left  it  open  to  the  State  to  collect  the  tax  levied 
on  the  shares  by  imposing  the  duty  of  collecting  it  upon  the 
corporation.  That,  we  think,  is  prohibited  in  this  case  by  the 
terms  of  the  contract  contained  in  the  charter,  which  exempts 
the  corporation  from  the  payment  of  all  taxes  v/hatever  in 
excess  of  the  specified  annual  sum,  whether  levied  on  it  or  to 
be  paid  by  it  on  any  account  whatever.  A  tax  such  as  that 
sought  to  be  imposed  upon  the  company  by  the  appellees,  is  a 
tax  upon  the  corporation  within  the  meaning  or  the  prohi- 
bition of  its  charter,  because  it  is  compelled  to  become  surety 
for  taxes  nominally  imposed  upon  its  stockholders,  and  is  made 
liable  primarily  for  their  payment ;  a  payment  which,  in  the 
first  instance,  must  be  made  out  of  the  corporate  property, 
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without  other  recourse  than  an  action  against  individual  stock- 
holders to  recover  the  amounts  advanced  on  their  account. 

The  fair  inference  is  that  the  taxation  of  the  Louisiana 
State  Lottery  Company  is  not  Avithin  the  purview  of  §  48  of 
Act  No.  77  of  the  year  1880,  and  that  it  was  not  within  the 
intention  of  the  Legislature,  as  expressed  in  that  act,  to  impose 
upon  the  company  any  other  taxes  than  those  provided  for  in 
its  own  charter ;  but,  if  otherwise.  Act  No.  77  is  void,  as  a  law 
impairing  the  obligation  of  a  contract. 

We  find  no  error  in  the  decree  of  the  Circuit  Court,  and  it  is 
therefore 

Affirmed, 


HAMILTON    V.    YICKSBUKG,    SIIREYEPORT   &  PA- 
CIFIC EAILROAD. 

EREOB   TO   THE    SUPREME   COURT   OF   THE   STATE   OF   LOUISIANA. 
Argued  November  10, 1886.  —  Decided  December  6, 1886. 

Whenever  the  exercise  of  a  right,  conferred  by  law  for  the  benefit  of  the 
public,  is  attended  with  temporary  Inconvenience  to  private  parties,  in 
common  with  the  public  in  general,  they  are  not  entitled  to  damages 
therefor. 

A  railroad  company  was  authorized  by  the  Legislature  of  Louisiana  to  con- 
struct a  railroad  across  that  State,  and  as  part  of  such  road  to  construct 
necessary  bridges  for  crossing  navigable  streams.  The  act  made  no  pro- 
vision for  the  form  or  character  of  such  structures.  A  bridge  across  a 
navigable  stream  was  constructed  with  a  draw.  In  process  of  time  it 
became  decayed,  aud  defendant  in  error,  having  succeeded  to  the  rights 
of  the  company,  employed  a  contractor  to  construct  a  new  bridge  in  its 
place,  the  work  to  be  done  at  a  time  of  the  year  when  it  would  least  ob- 
struct navigation.  The  contractor  complied  with  his  contract  as  to  the 
time;  but  owing  to  unusual  rains  the  river  continued  navigable,  and  the 
worli  was  unavoidably  prolonged,  thereby  obstructing  its  navigation  and 
preventing  the  vessels  of  plaintiff  in  error  from  passing  beyond  the  bridge*. 
Held :  That  this  was  a  case  of  damnum  absque  injuria. 

Escanaha  Co.  v.  Chicago^  107  U.  S.  C78,  and  Cardicell  v.  American  Bridge  Co., 
113  U.  S.  205,  affirmed  and  applied. 

The  case  is  stated  in  the  opinion  of  the  court.     The  case  in 
the  court  below  will  be  found  reported  in  34  La.  Ann.  973. 
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'  plaintiff  in  error,  submitted  on 
cfec,  Railroad  v.  Brooks^  39  Ar- 
3ited ;  Ingraham  v.  Police  Jury^ 
jgee  LaJce  Co,  v.  Young ^  40  N.  H. 
W\^.  160  ;  Tfie  Petsrhoff,  Blatch- 
n^apolis  &  Cincinnati  Bailroad  v. 
gld  V.  HawTcim^  28  Texas,  452; 
i.  257;  McManns  v.  Carmichael^ 
56  Kansas,  682 ;  The  Daniel  BaJJ, 
%  Bridge  v.  HatcTi^  19  Fed.  Kep. 
Bridge  Co.,  113  U.  S.  205. 

[Mr.  George  Hoadly,  Mr,  Edgar 
i  Colston  were  on  the  brief,)  cited 
tar%K  Co.,  2  Pet.  245 ;  GUman  v. 
Pound  V.  Turclc,  95  U.  S.  459; 
'7  IT.  S.  678 ;  CardweU  v.  Anier- 
)5. 

Hi  the  opinion  of  the  court. 

its  act  of  incorporation  in  the 
Texas  Kailroad  Company  to  con- 
i  opposite  Vicksburg  to  the  State 
o  construct  as  part  of  the  road  all 
ssing  of  navigable  streams,  which 
so  held  by  the  Supreme  Court  of 
fc  would  seem  to  be  a  self-evident 
n  and  character  of  the  bridges 
hat  height  they  should  be  erected; 
acted,  and  whether  with  or  with- 
the  regulation  of  the  State,  sub- 
2iuthority  of  Congress  to  prevent 

to  the  free  navigation  of  the 
:ervenes  in  such  cases,  and  exer- 

of  the  State  is  plenary.  When 
TO  and  character  of  the  structure, 
jept  as  against  the  action  of  Con- 
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gress,  whether  the  bridge  be  with  or  without  draws,  and  irre- 
spective of  its  eflFect  upon  navigation. 

As  has  often  been  said  by  this  court,  bridges  are  merely 
connecting  links  of  turnpikes,  streets,  and  raibx)ads;  and  the 
commerce  over  them  may  be  much  greater  than  that  on  the 
streams  which  they  cross.  A  break  in  the  line  of  raihx)ad  com- 
munication from  the  want  of  a  bridge  may  produce  much 
greater  inconvenience  to  the  public,  than  the  obstruction  to 
navigation  caused  by  a  bridge  with  proper  draws.  In  such 
cases,  the  local  authority  can  best  determine  which  of  the  two 
modes  of  transportation  should  be  favored,  and  how  far  either 
should  be  made  subservient  to  the  other.  GUman  v.  Philadel- 
phia,  3  WalL  713,  729. 

In  the  case  at  bar,  no  specific  directions  as  to  the  form  and 
character  of  the  bridges  over  the  streams  on  the  line  of  the 
railroad  were  prescribed  by  the  legislature  of  the  State.  The 
authority  of  the  company  to  construct  them  was  only  an  im- 
phed  one,  from  the  fact  that  such  structures  were  essential  to 
the  continuous  connection  of  the  line.  Two  conditions,  how- 
ever, must  be  deemed  to  be  embraced  within  this  implied 
power ;  one,  that  the  bridges  should  be  so  constructed  as  to 
insure  safety  to  the  crossing  of  the  trains,  and  be  so  kept  at  all 
times ;  and  the  other,  that  they  should  not  interfere  unneces- 
sarily with  the  navigation  of  the  streams. 

The  line  of  road  crossed  a  small  stream,  one  of  the  tributaries 
of  the  Ouachita  river,  called  Bouff  river,  which  was  navigable  for 
about  six  months  in  the  year.  This  river  has  its  rise  in  Arkan- 
sas, and  by  its  connection  with  the  Ouachita,  which  empties 
into  Ked  river,  its  waters  find  their  way  to  the  Mississippi. 
Over  this  river,  the  company  constructed  a  bridge  Avith  a  draw 
sufficiently  large  to  allow  the  passage  of  steamers.  It  was 
used  for  years  without  complaint  from  any  one,  so  far  as  the 
record  discloses.  But  in  1880,  it  was  found,  upon  inspection, 
to  be  decayed  and  unsafe  for  the  passage  of  trains.  The  defend- 
ant, which  had  succeeded  to  the  property  and  interests  of  the 
Vicksburg,  Shreveport  and  Texas  Company,  therefore  deter- 
mined to  rebuild  it.  To  carry  out  this  purpose  with  as  little 
inconvenience  as  practicable  to  vessels  navigating  the  river,  the 
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1  an  experienced  builder  to  construct 
nmer  months,  when  the  river  was  usu- 
iion.  The  work  could  not  be  begun 
le  water  in  July.  In  order  to  expedite 
ipany  stipulated  with  the  contractor 
)  its  workshops  and  transport  them  to 
3  state  of  water  would  permit  the  work 
it  carried  out  its  stipulation  in  that 
tion  of  the  new  bridge  it  became  ne- 
draw  of  the  old  one,  and  to  erect  tem- 
e  timbers  and  draw  of  the  new  bridge 
To  prevent  the  stoppage  of  its  trains 
yoing  on,  the  company  constructed  a 
ing  the  old  one,  for  their  transporta- 
ihe  new  bridge  completed  before  the 
y  began  near  the  close  of  December, 
avigable.  But,  early  in  August,  rains 
lost  incessantly  for  months,  rendering 
November,  much  earher  than  usual, 
dge  was  thereby  greatly  impeded.  To 
as  far  as  possible,  the  company  added 
31  gang  of  its  own  bridge  laborers,  who 
ight  and  on  Sundays. 
[  that  the  company  did  everything  in 
the  work  on  the  new  bridge,  but  it 
December  20th  following.  The  water 
ased  by  the  unusual  rains,  there  was 
;h  of  November  to  carry  the  plaintiffs 
ve  thS  bridge.  But  the  steamer  could 
emporary  structure  and  the  supports 
ie  new  bridge.  For  the  losses  alleged 
■om  this  obstruction  between  the  6th 
th  of  December,  the  plaintiff  brought 

Louisiana  gave  judgment  for  the  plain- 
ousand  dollars,  from  which  both  par- 
eme  Court  of  the  State  —  the  plaintiff 
ver  as  much  as  he  claimed,  and  the 
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defendant  because  there  was  a  recovery  of  any  sum.  The 
Supreme  -Court  reversed  the  judgment,  holding  that  the  com- 
pany was  authorized  by  the  charter  of  the  original  company, 
to  which  the  defendant  had  succeeded,  to  construct  a  bridge 
over  the  river  for  the  passage  of  its  trains,  and,  when  out  of 
repair  and  decayed,  to  replace  it  with  a  new  one;  that  the 
obstruction  to  navigation  caused  by  the  construction  of  the 
new  bridge  was  unavoidable,  and  the  company  could  not, 
therefore,  be  held  responsible  for  any  injury  resulting  there- 
from ;  that  it  was  a  case  in  which  the  defendant  was  entitled 
to  the  protection  of  the  rule  of  damnum  absque  injuria.  It 
accordingly  reversed  the  judgment,  and  ordered  that  the 
action  be  dismissed. 

The  plaintiff  contends,  that  Congress  had  previously  acted 
with  respect  to  the  navigation  of  this  river  and  of  all  other 
navigable  waters  in  Louisiana,  and  had  thereby  interdicted 
the  placing  of  any  obstruction  in  them,  even  of  a  temporary 
character,  to  the  passage  of  vessels.  He  cites  in  support  of 
this  position  the  act  of  February  20th,  1811,  enabling  the  peo- 
ple of  the  Territory  of  Orleans  to  form  a  constitution  and 
State  government,  the  third  section  of  which  enacted  that  the 
convention  called  to  frame  the  Constitution  should,  by  an 
ordinance  irrevocable  without  the  consent  of  the  United 
States,  provide,  among  other  things,  "that  the  river  Missis- 
sippi and  the  navigable  rivers  and  waters  leading  into  the 
same  or  into  the  Gulf  of  Mexico,  shaU  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants  of  the  said  State 
as  to  other  citizens  of  the  United  States,  without  any  tax, 
duty,  impost,  or  toll  therefor, "  imposed  by  the  said  State,'' 
2  Stat.  642,  and  also  the  proviso  to  the  act  of  April  8th,  1812, 
for  the*  admission  of  Louisiana,  Avhich  declares  that  it  is  upon 
a  similar  condition  that  the  State  is  incorporated  into  the 
Union.    2  Stat.  701,  §  1. 

A  similar  provision  is  found  in  the  acts  admitting  the  States 
of  Cahfomia,  Wisconsin,  and  Illinois  into  the  Union,  with 
respect  to  the  navigable  rivers  and  waters  in  them,  the  pur- 
port and  meaning  of  which  have  been  the  subject  of  considera- 
tion by  this  court.     Eacanaha  Co.  v.  Chicago^  107  U.  S.  67S, 
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and  Cardwell  v.  American  Bridge  Comjpany^  113  IT.  S.  205. 
In  the  latter  case,  we  had  before  us  the  clause  in  the  act 
admittmg  California,  and  we  held  that  it  did  not  impair  the 
power  which  the  State  could  exercise  over  its  rivers,  even  if 
the  clause  had  no  existence.  We  there  referred  to  previous 
decisions  upon  a  similar  enactment,  and  said  "  that  if  we  treat 
the  clause  as  divisible  into  two  provisions,  they  must  be  con- 
strued together  as  having  but  one  object,  namely,  to  insure  a 
highway  equally  open  to  all  without  preference  to  any,  and 
unobstructed  by  duties  or  tolls,  and  thus  prevent  the  use  of 
the  navigable  streariUs  by  private  parties  to  the  exclusion  of 
the  pubhc,  and  the  exaction  of  any  toll  for  their  navigation ; 
and  that  the  clause  contemplated  no  other  restriction  upon  the 
power  of  the  State  in  authorizing  the  construction  of  bridges 
over  them,  whenever  such  construction  would-  promote  the 
convenience  of  the  pubhc." 

The  objection  to  the  authority  conferred  upon  the  company 
to  construct  the  bridge,  from  the  legislation  of  Congress,  is, 
therefore,  not  tenable ;  and  we  agree  Avith  the  ruling  of  the 
court  below  that,  whenever  the  exercise  of  a  right,  conferred 
by  law  for  the  benefit  of  the  public,  is  attended  with  tem- 
porary inconvenience  to  private  parties,  in  common  with  the 
pubhc  in  general,  they  are  not  entitled  to  any  damages  there- 
for. The  obstruction  caused  to  the  navigation  of  the  stream 
during  the  progress  of  the  work  on  the  new  bridge,  therefore, 
afforded  no  ground  of  action.  The  inconvenience  was  danv- 
num  absque  injuria.  Bennett  v.  City  of  New  Orleans^  14  La. 
Ann.  120 ;  Barhin  v.  Police  Jury  of  Avoyelles^  15  La.  Ann.  559. 

Judgment  affirmed. 
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SCHMIDT  V.  COBB. 

APPEAL  FROM  THE  CIRCUIT   COURT  OF  THE   UNITED  STATES  FOR  THE 
NORTHERN   DISTRICT   OF   IOWA. 

Sabmitted  October  12, 1886.  —  Decided  October  25, 1886. 

A  commenced  a  proceeding  in  equity  in  a  District  Court  of  Iowa  against  B 
for  violating  the  provisions  of  §§  1540,  1542  of  the  Code  of  that  State 
respecting  the  sale  of  intoxicating  liquors,  and^the  owning  and  keeping 
sucii  liquors  with  intent  to  sell  the  same.  B  filed  his  petition,  alleging 
that  by  these  proceedings  and  by  tlie  construction  given  to  the  statute  by 
the  Supreme  Court  of  Iowa  in  another  case,  he  was  deprived  of  his  rights 
under  tlie  Constitution  and  laws  of  the  United  States,  and  praying  for  the 
removal  of  the  cause  to  the  Circuit  Court  of  the  United  States;  and 
it  was  so  removed.  In  that  court  A  filed  an  amended  complaint,  and  B 
filed  an  amended  petition  for  removal ;  each  by  leave  of  court.  A  moved 
that  the  cause  be  remanded  to  the  State  Court.  The  Circuit  Court 
remanded  it,  from  which  order  B  appealed.  This  court  affirms  the 
decree  of  the  court  below  by  a  divided  court 

This  was  a  process  styled  "a  petition  in  equity,"  com- 
menced by  appellee  September  4,  1884,  in  the  District 
Court  of  Dubuque  County,  Iowa,  under  §  1543  of  the  Amended 
Code  of  Iowa,  to  recover  a  fine  from  appellants  for  viola- 
tions of  the  provisions  of  §§  1540  and  1542  of  that  Coda 
These  sections  are  as  follows : 

"  Sec.  1540.  If  any  person  not  holding  such  permit  [a  per- 
mit to  buy  and  sell  intoxicating  liquors  for  the  purposes  named 
in  §  1527]  by  himself,  his  clerk,  servant,  or  agent  shall  directly 
or  indirectly  or  by  any  device,  sell  or  in  consideration  of  the 
purchase  of  any  other  property,  give  to  any  person  any  intox- 
icating liquors,  he  shall  for  the  first  offence  be  deemed  guilty 
of  a  misdemeanor,"  &c. 

"  Sec  1542.  No  person  shall  own  or  keep,  or  be  in  any  way 
concerned,  engaged  or  employed  in  owning  or  keeping  any 
intoxicating  liquors,  with  intent  to  sell  the  same  within  this 
state,  or  to  permit  the  same  to  be  sold  therein  in  violation  of 
the  provisions  hereof ;  and  any  person  who  shall  so  own  or 
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d,  or  employed  in  owning  or 
T  such  intent  shall  be  deemed 
f  a  misdemeanor,"  &c.  The 
;o  accumulating  penalties,  until 
3  in  the  county  jail, 
ion  of  the  provisions  of  either  of 
of  section  fifteen  hundred  and 
I  building  or  erection  of  what- 
,  in  or  upon  which  such  unlaw- 
)ing,  with  intent  to  sell,  use  or 
hquor,  is  carried  on,  or  contin- 
!,  fixtures,  vessels  and  contents, 
md  shall  be  abated  as  herein- 
ihall  erect  or  establish,  or  con- 
Dtion  or  place,  for  any  of  the 
iions,  shall  be  deemed  guilty  of 
ited  and  punished  accordingly, 
I  fine  of  not  exceeding  $1000 
jtand  committed  until  the  fine 
provisions  of  c.  47,  title  25, 
)hcable  to  persons  committed 
3n  of  the  county,  where  such 
maintained,  may  maintain  an 
5rj)etually  enjoin  the  same,  and 
;  of  any  injunction  granted  in 
;hed  as  for  contempt,  by  a  fine 
►r  more  than  one  thousand  dol- 
3  county  jail  not  more  than  six 
id  imprisonment,  in  the  discre- 

is  follows,  being  entitled  as  of 

itizens'  Law  and  Order  League 
vs  to  the  court  and  avers  as 

a  of  Dubuque  County,  State  of 

ichmidt  Brothers,  a  firm  corn- 
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posed  of  Albert  Schmidt  and  Titus  Schmidt,  at  the  city  and 
county  of  Dubuque,  at  the  Iowa  Brewery  so  called,  situated 
upon  Couler  Avenue,  in  said  city,  and  upon  lot  numl)er  5  in 
Brewery  addition,  as  platted  and  recorded  with  Dubuque 
deeds,  have  established  a  saloon  and  place  for  the  keeping  and 
sale  of  intoxicating  Uquors,  to  wit,  whiskey,  wine,  gin,  and 
beer,  in  ^^olation  of  law,  and  are  now  keeping,  and  employed 
and  engaged  in  keeping,  said  intoxicating  liquors  in  said  saloon 
and  place  with  the  intent  to  sell  the  same,  and  with  the  intent 
to  permit  the  same  to  be  sold  therein,  contrary  to  the  provis- 
ions of  §  154:2  of  the  Code  of  Iowa  as  amended  and  sub- 
stituted by  an  act  of  the  General  Assembly  of  the  State  of 
Iowa,  approved  April  3d,  1884. 

Par.  3d.  That  in  the  month  of  August,  1884:,  the  said  de- 
fendants, in  the  saloon  and  place  aforesaid,  did,  by  themselves, 
their  clerk,  agent,  and  servant,  sell  to  divers  and  sundry  per- 
sons intoxicating  liquors,  to  wit,  whiskey,  wine,  gin,  and  beer, 
contrary  to  the  provisions  of  §  1540  of  the  Code  of  Iowa  as 
amended  and  substituted  by  an  act  of  the  General  Assembly 
of  the  State  of  Iowa,  approved  April  3d,  1884. 

Par.  4th.  That  said  defendants,  at  the  saloon  and  place 
aforesaid,  have  heretofore,  to  wit,  since  the  15th  day  of  July, 
1884,  by  themselves,  their  clerk,  agent,  and  servant,  sold,  and 
continue  from  day  to  day  to  sell,  intoxicating  liquors,  to  wit, 
whiskey,  wine,  gin,  and  beer,  as  a  beverage,  contrary  to  law. 

Par.  5th.  That  said  defendants  are  the  owners  of  the  prem- 
ises aforesaid,  and  are  the  owners  of  certain  whiskey,  gin,  wine, 
and  beer  kept  and  contained  in  certain  kegs,  bottles,  and  other 
vessels  for  illegal  sale  upon  said  premises  as  aforesaid,  and  are 
the  owners  of  certain  furniture  and  fixtures  on  the  said  prem- 
ises used  in  said  business. 

Par.  6th.  Whereby  and  by  reason  of  the  premises  and  in 
manner  and  form  as  aforesaid,  the  said  defendants,  Schmidt 
Bros.,  at  the  saloon  and  place  aforesaid,  have  established  and 
are  now  keeping  and  maintaining  a  nuisance,  to  the  great  in- 
jury of  the  plaintiff  and  other  good  citizens  of  said  county,  and 
to  the  detriment  of  the  public  peace  and  safety,  and  unless  re- 
strained by  the  order  and  decree  of  this  court,  will  continue  to 
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Jeep  and  maintain  said  nuisance  at  said  place,  in  violation  of 
aw  and  to  the  public  injury.  Wherefore  plaintiff  prays  that 
aid  saloon  and  place  be  adjudged  and  decreed  to  be  a  nuisance, 
ind  that  the  same  be  abated,  and  said  defendants  be  enjoined 
)y  preliminary  injunction  from  further  keeping  or  maintaining 
aid  saloon  and  place  for  the  illegal  sale  of  intoxicating  liquors, 
^nd  also  from  keeping  the  said  liquors  with  intent  to  sell  the 
ame  contrary  to  law,  and  also  from  seUing  the  same  in  said 
>lace  contrary  to  law  either  by  themselves  or  their  clerk, 
gent,  or  servant,  and  that  upon  final  hearing  said  injunction 
>e  made  perpetual,  and  that  plaintiff  have  such  other  and  fur- 
her  relief  as  in  equity  he  is  entitled  to,  and  also  that  he  have 
udgment  for  costs. 

At  the  same  term  respondents  appeared,  and  on  the  24th 
September,  1884,  demurred  to  the  petition,  assigning  the  fol- 
owing  reasons  for  demurred  (1)  The  petition  shows  that 
Jaintiflf  has  no  legal  capacity  to  sue.  (2)  The  petition  shows 
10  such  interest  in  the  plaintiff,  in  the  event  of  the  suit,  as  will 
nable  him  to  maintain  this  action.  (3)  The  petition  nowhere 
lieges  that  said  defendant  has  been,  by  a  proper  tribunal,  con- 
icted  of  the  alleged  nuisance  sought  to  be  enjoined.  (4)  The 
►etition  shows  that  this  court  has  no  jurisdiction  of  the  cause 
i  action  set  out  in  the  petition.  (5)  The  court  has  no  juris- 
lictionof  this  action,  because  it  is  an  attempt,  in  a  court  of 
hancery,  to  pass  upon  the  guilt  or  innocence  of  the  defendant 
mder  a  penal  and  criminal  statute,  and  it  is  by  said  action 
ought  to  deprive  him  of  a  jury  trial  upon  the  issue  raised. 
5)  The  section  of  the  statute  under  which  this  action  is  brought 
I  unconstitutional,  null,  and  void,  because  it  is  an  attempt  to 
leprive  the  party  accused  of  the  offence  herein  of  a  jury  trial. 
7)  The  facts  stated  in  the  petition  do  not  entitle  the  plaintiff 
o  the  relief  demanded. 

At  September  Term  1885,  defendants  presented  the  follow- 
ag  petition  for  the  removal  of  the  cause  to  the  Circuit  Court 
t  the  United  States,  entitled  in  the  cause  : 

1st.  Your  petitioner,  the  above  named  defendant,  shows  to 
he  court  that  he  is,  and  for  five  years  last  past  has  been,  a 
itizen  of  the  State  of  Iowa. 

VOL.  cxix— 19 
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2d.  That  long  prior  to  and  ever  since  the  fourth  day  of 
July,  A.D.  1884,  he  was  continuously  engaged  upon  the  prem- 
ises mentioned  in  plaintiiFs  petition,  in  the  business  of  keeping 
a  saloon,  under  and  in  accordance  with  the  laws  of  Iowa. 

3d.  That  in  the  commencement  and  prosecution  of  said 
business  he  had  and  has  involved  property  of  great  value, 
which  will  be  rendered  entirely  worthless  if  the  plaintiff  suc- 
ceeds against  him  in  the  present  action,  and  being  over  twenty 
dollars  in  value. 

4th.  That  there  has  been  no  trial  or  final  hearing  of  this 
cause. 

5th.  That  the  twentieth  General  Assembly  of  the  State 
of  Iowa  passed  an  enactment  which  petitioner  prays  may  be 
considered  in  this  case,  which  by  its  terms  went  into  effect  on 
the  4th  day  of  July,  a.d.  1884,  being  cc.  8  and  143,  laws  of 
the  20th  General  Assembly  of  the  State  of  Iowa,  amend- 
ing and  repealing  sections  of  title  XI,  c.  6,  Code  of  Iowa, 
relating  to  the  sale  of  intoxicating  liquors,  which  renders 
highly  penal  the  prosecution  of  said  saloon  business,  and 
which,  if  enforced,  as  threatened,  as  hereinafter  stated,  will 
destroy  the  property  of  defendant  so  used  and  deprive  him 
unlawfully  of  said  occupation. 

Cth.  That  under  the  provisions  of  said  law  defendant  can 
be  deprived  of  his  property  and  punished  with  heavy  penal- 
ties for  being  engaged  in  said  saloon  business  without  having 
the  opportunity  and  right  of  a  jury  trial  upon  the  questions 
involved,  and  without  any  trial  whatever,  except  as  pointed 
out  by  said  act. 

7th.  That  the  Supreme  Court  of  the  State  of  Iowa,  at  March 
Term,  18S5,  in  the  case  of  Littleton  v.  Fritz^  has  declared  said 
law  in  full  force,  and  the  persons  in  the  situation  of  defendant 
can  be  prosecuted  under  it  and  be  deprived  of  projieriy  and 
liberty  without  any  right  to  a  jury  trial. 

8th.  That  under  said  enactment  and  said  decision  the  said 
plaintiff  has  begun  and  Ls  prosecuting  this  suit. 

9th.  That  by  said  proceedings  under  said  enactment  and 
said  decision  said  defendant  is  deprived  of  the  rights  guaran- 
teed him  under  the  acts  of  Congress  usually  known  as  the 
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"Civil  Rights ''  law,  and  under  the  Constitution  of  the  United 
States  and  amendments  thereto  especially  is  he  denied,  and  he 
cannot  enforce  in  the  State  judicial  tribunals  of  Iowa,  the 
rights  secured  to  him  under  said  **  Civil  Rights  "  law  and  said 
Constitution  of  the  United  States,  and  especially  the  14th 
Amendment  thereto,  and  said  enactment  of  said  20th  General 
Assembly  and  said  decision  are  in  violation  of  said  "Civil 
Rights  "law. 

"Therefore  defendant  offers,  as  provided  by  law,  to  file  copies 
of  all  pleadings  and  proceedings  herein  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Iowa  on  the  first 
day  of  its  next  term,  and  prays  that  this  suit  may  be  removed 
into  said  court,  as  provided  by  §  641  of  the  Revised  Statutes 
of  the  United  States." 

On  the  21st  September,  1885,  this  petition  Avas  granted,  and 
the  cause  was  ordered  to  be  removed.  By  the  endorsement  of 
the  deputy  clerk  of  the  Circuit  Court  of  the  United  States  the 
papers  appear  to  have  been  filed  in  that  court  on  the  17th 
November,  1885. 

On  the  23d  December,  1885,  an  amended  petition,  entitled 
as  of  September  Term,  1884,  District  Court  of  Dubuque 
County,  Iowa,  was  filed  in  the  Circuit  Court  of  the  United 
States.  This  differed  from  the  previous  petition  in  the  fol- 
lowing respects.  Paragraphs  1  and  5  were  identical  in  both. 
In  paragraph  2  defendants  were  styled  "  Schmedt"  instead  of 
"  Schmidt,"  and  "  Alfred  "  instead  of  "  Albert "  ;  the  locus  was 
averred  as  "  a  saloon  "  instead  of  **a  saloon  and  a  place  "  ;  and 
the  words  "  at  retail  as  a  beverage  "  were  omitted.  In  para- 
graphs 3,  4,  and  6,  the  same  changes  were  made  in  the  aver- 
ment as  to  the  loctiSj  and  in  the  words  "  at  retail  and  as  a 
beverage." 

On  the  17th  November,  1885,  plaintiff  moved,  in  the  Circuit 
Court,  to  remand  the  cause  to  the  District  Court  of  Iowa  for 
the  following  reasons  :  "  (1)  Because  the  petition  for  removal 
fails  to  state  facts  showing  that  defendants  were  entitled  to 
remove  said  action  from  the  State  court  imder  the  provis- 
ions of  §  641  of  the  Revised  Statutes  of  the  United  States. 
(2)  Because  saii  petition  fails  to  state  facts  sufficient  to  give  — 
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court  jurisdiction  of  said  action.  (3)  Because  said  petition 
fails  to  state  facts  showing  that  defendants  are  denied  or  can- 
not enforce  in  the  judicial  tribunals  of  the  State  of  Iowa  any 
rights  secured  to  them  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States,  or  of  all  persons 
withm  the  jurisdiction  of  the  United  States,  within  the  pro- 
visions and  purview  of  §  641  of  the  Revised  Statutes  of 
the  United  States.  (4)  Because  said  action  was  improperly 
removed  from  said  State  court,  as  it  involves  no  dispute  or  con- 
troversy within  the  jurisdiction  of  tliis  court." 

On  Jihe  23d  December,  1885,  defendants  filed  in  the  Circuit 
Court  of  the  United  States  the  following  amended  petition  for 
removal : 

"  1st.  Your  petitioners,  the  above  named  defendants,  show  to 
the  court  that  they  are,  and  for  five  years  last  past  have  been, 
citizens  of  the  United  States  and  the  State  of  Iowa,  residing  in 
the  State  of  Iowa. 

"  2d.  That  long  prior  to  the  4th  day  of  July,  a.d.  1884,  and 
ever  since  that  time  they  have  been  engaged  in  the  business  of 
brewing  beer  and  selling  the  same  at  both  wholesale  and  retail, 
and  they  have  kept  upon  the  premises  mentioned  in  the  peti- 
tion, being  the  same  premises  upon  which  said  beer  is  manu- 
factured, which  said  premises  have  all  said  time  belonged  to 
and  are  now  owned  by  defendants,  and  contain  large  breweries, 
erected  for  the  purpose  of  manufacturing  beer  and  for  no  other 
purpose,  and  are  suited  for  no  other  purpose,  a  room  and  bar 
where  said  beer  so  manufactured  is  kept  for  sale  at  retail, 
which  is  the  keeping  of  a  saloon  charged  in  the  petition  herein 
and  not  other  or  different,  and  defendants  claim  that  such 
business  is  legal  under  the  laws  of  Iowa. 

"  3d.  That  they  have  invested  in  said  business  of  brewing  and 
selling  beer  a  large  sum  of  money,  and  there  is  involved  in  this 
case,  in  addition  to  the  personal  rights  of  defendants,  the  sum 
of  ten  thousand  dollars,  exclusive  of  costs,  and  more  than  that 
amount  of  property  belonging  to  defendants  will  be  rendered 
entirely  worthless  if  plaintiff  succeeds  against  them  in  the 
present  action. 

"  4th.  That  there  has  been  no  trial  or  final  hearing  of  this 
case. 
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"5th,  That  plaintiff  has  filed  his  motion  herein  for  a  tem- 
orary  injunction  to  restrain  defendants  from  prosecuting  their 
aid  business,  which  plaintiff  is  endeavoring  to  press  to  a  hear- 
ig  in  the  State  court,  which,  if  allowed,  wiU  be  of  irreparable 
ijury  to  defendants. 

"  6th.  That  the  20th  General  Assembly  of  the  State  of  Iowa 
assed  an  enactment  which  defendants  ask  may  be  considered 
1  this  case,  which,  by  its  terms,  went  into  effect  on  the  4th 
ay  of  July,  a.d.  1884,  being  cc.  8  and  143,  laws  of  the  20th 
reneral  Assembly  of  the  State  of  Iowa,  amending  sections 
f  title  XI,  chapter  VI  of  the  Code  of  Iowa,  relating  to  the 
lie  of  intoxicating  liquors,  w^hich  defendants  claim  should  be 
eclared  of  no  effect,  which  renders  highly  penal  the  prosecu- 
ion  of  said  business  of  defendants,  and  which,  if  enforced,  as 
hreatened,  in  this  case,  as  hereinafter  stated,  will  destroy  the 
roperty  of  defendants  so  used  and  deprive  them  unlawfully 
f  their  said  occupation. 

"  7th.  That  under  the  provisions  of  said  law  defendants  can 
e  deprived  of  their  property  and  punished  with  heavy  penal- 
ies  for  being  engaged  in  said  business  without  having  the 
pportunity  and  right  of  a  trial  by  jury  upon  the  questions  of 
let  involved,  and  without  any  trial  whatever  except  as  pointed 
at  by  said  act. 

"  8th.  That  the  Supreme  Court  of  the  State  of  Iowa  in  the 
ase  of  Littleton  v.  Fritz^  decided  at  the  March  Term,  a.d.  1885, 
f  said  court,  to  which  reference  is  here  prayed,  has  declared 
lid  law  in  full  force,  and  that  persons  in  the  situation  of 
efendants  can  be  prosecuted  under  it,  and  be  deprived  of 
roperty  and  liberty  without  any  right  of  a  jury  trial. 

"  9th.  That  under  said  enactments  and  said  decision  the  said 
laintiff  has  begun  and  is  prosecuting,  this  suit  without  any 
ight  to  or  interest  therein,  except  what  said  enactment  and 
aid  decision  confer. 

"  10th.  That  under  said  law  and  said  decision  persons  who  are 
barged  with  being  engaged  in  the  saloon  business  are  guilty 
i  maintaining  a  nuisance —  thereby  are,  and  their  property  is, 
iiscriminated  against  in  being  deprived  of  the  same  mode  of 
rial  that  persons  charged  with  maintaining  other  nuisances 
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in  violation  of  law  are  allowed,  and  other  and  different  and 
more  onerous  penalties  and  punishment  are  imposed  against 
them  and  against  their  property  than  are  denounced  against 
persons  charged  with  maintaining  other  kinds  of  nuisances. 

"  11th.  That  under  said  law,  and  especially  §  1526,  as  amended, 
of  the  Code  of  Iowa,  petitioners  are  denied  the  right  to  manu- 
facture or  sell  beer  or  other  manufactured  Uquors  for  any 
purpose  whatsoever  on  account  of  their  occupation,  while 
pei'sons  engaged  in  other  occupations  are  allowed  to  engage  in 
such  sales. 

"  12th.  That  said  law  and  said  decision  are  in  derogation  of 
the  rights  of  defendants  as  guaranteed  by  the  Constitution  of  the 
United  States,  and  especially  as  guaranteed  by  the  14th  Amend- 
ment thereof,  and  defendants  are  thereby  denied  the  equal  pro- 
tection of  the  laws  of  said  State  of  Iowa,  and  are  deprived,  and 
liable  to  be  deprived,  of  libarty  and  property  without  due  pro- 
cess of  law. 

"  13th.  That  by  said  law  and  said  decision  they  are  denied  in 
these  proceedings  in  the  State  court  the  equal  protection  of  the 
laws  of  Iowa  as  guaranteed  by  said  Constitution  of  the  United 
States  and  said  amendment  and  by  the  laws  of  Congress,  as 
passed  for  their  protection. 

"  14th.  That  said  laws,  so  passed  by  the  said  20th  Greneral  As- 
sembly of  Iowa,  are  null  and  void  as  being  contrary  to  the  said 
14th  Amendment  of  the  Constitution  of  the  United  States  and 
the  laws  made  in  pursuance  thereof,  but  the  Supreme  Court  of 
the  State  of  Iowa  has  refused  so  to  declare,  holding  the  same 
binding  and  of  full  force. 

"  Therefore  defendants  offer,  as  provided  by  law,  to  file  copies 
of  all  pleadings  and  proceedings  herein  in  the  circuit  court  of 
the  United  States  for  the  Northern  District  of  Iowa,  Eastern 
Division,  on  the  first  day  of  its  next  term,  and  to  file  a  bond, 
conditioned  as  provided  by  law,  if  such  bond  be  demanded,  and 
pray  that  this  suit,  which  arises  under  the  Constitution  and 
laws  of  the  United  States,  and  the  present  being  the  first  terni 
at  which  said  suit  could  be  tried,  and  is  also  removable  under 
§  041  of  the  Revised  Statutes  of  the  United  States,  may  Ix) 
removed  into  the  next  term  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa,  Eastern  Division-'' 


Digitized  by 


Google 


SCHMIDT  V.   COBB.  295 

Opinion  of  the  Court. 

The  following  is  a  transcript  from  the  record  of  the  proceed- 
ings in  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa  on  the  1st  day  of  February,  1886,  touching  this 
cause: 

"  This  day  this  cause  coming  on  to  be  heard,  upon  the 
motion  of  complainant  to  remand  the  same  to  the  State 
court,  the  complainant,  having,  by  leave  of  court  heretofore 
made,  filed  his  amendment  to  his  bill  of  complaint,  and  tho 
defendant,  by  leave  of  court  heretofore  given,  having  filed  his 
amended  petition  for  removal  of  said  cause  into  this  court,  and 
the  court  having  read  as  vv^ell  the  amended  pleadings  of  plain- 
tiff and  the  amended  petition  for  removal  of  defendant,  and 
having  considei^ed  the  same,  and  having  heard  the  said  parties 
by  their  respective  counsel,  and  being  fully  advised,  grants 
said  motion  to  remand  made  by  said  plaintiff,  upon  the  ground 
that  there  is  no  Federal  question  involved  in  said  cause.  It  is 
therefore  ordered,  adjudged,  and  decreed  that  said  cause  be 
remanded  to  the  district  court  in  and  for  Dubuque  county, 
Iowa,  from  which  it  came,  and  that  plaintiff  recover  his  costs 
in  this  court  against  defendants ;  to  all  of  which  the  defend- 
ants, by  their  counsel,  then  and  there  excepted. 

"And  thereupon  the  defendants,  in  open  court,  file  their 
petition  for  appeal  to  the  Supreme  Court  of  the  United  States 
from  said  decree  and  pr^ent  for  approval  their  supersedeas 
bond. 

"The  court,  after  argument  by  counsel  for  the  respective 
parties,  being  fully  advised,  allows  said  appeal  to  the  Supreme 
Court  and  approves  said  supersedeas  bond,  which  is  done 
accordingly." 

On  the  docketing  of  the  cause  here,  the  appellee  moved  to 
dismiss  the  appeal,  and  united  with  this  motion  a  motion  to 
affirm  the  order  of  the  Circuit  Court  remanding  the  cause. 

Mr.  S,  P.  AdamSj  Mr.  Jed  Lake,  and  Mr.  M.  II.  Beach  for 
the  motion. 

Mr.  II.  B.  Fouke  opposing. 

Mb.  Chief  Justice  Waite  announced  that  the  decree  below 
was 

Affirmed  hy  a  Di/vided  Court 
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O'Malley  v.  Farley,  Appeal  from  the  Circuit  Court  of  the  United 
.tes  for  the  Northera  District  of  Iowa.  This  cause  was  submitted 
h  Schmidt  v.  Cobh^  by  the  same  counsel.  It  involved  the  same 
uciples,  and,  like  that  case,  was 

Affirmed  hy  a  Divided  Court. 


l^   YOEK,  LAKE    ERIE,  AND   WESTERN    RAIL- 
ROAD V.  NICKALS. 

PEAL    FROM    THE    CIRCUIT    COURT   OF    THE    UNITED    STATES  FOB 
THE   SOUTHERN   DISTRICT   OF   NEW   YORK. 

Argued  November  1,  2, 1886.  —  Decided  November  29, 1886. 

3  Erie  Railway  Company,  being  embarrassed  and  In  the  hands  of  a  re- 
[jeiver,  appointed  in  a  suit  for  the  foreclosure  of  two  of  the  mortgages 
apon  the  property  of  the  company,  its  creditors  and  its  shareholders,  pre- 
ferred and  common,  entered  into  an  agreement  for  the  reorganization  of 
the  company,  to  be  accomplished  by  means  of  a  foreclosure.  Among  other 
things  it  was  agreed  that  there  should  be  Issued  "  preferred  stock,  to  an 
amount  equal  to  the  preferred  stock  of  the  Erie  Railway  Company  uow 
outstanding,  to  wit,  eighty  five  thousand  three  hundred  and  sixty  nine 
f^hares,  of  the  nominal  amount  of  one  hundred  dollars  each,  entitling  the 
[lolders  to  non-cumulatlVe  dividends,  at  the  rate  of  six  per  cent,  per  annum, 
in  preference  to  the  payment  of  any  dividend  on  tlie  common  stock,  but 
iependent  on  the  profits  of  each  particular  year  as  declared  by  the  board 
of  directors."  The  mortgage  was  foreclosed,  and  a  new  company  was  or- 
ganized, and  the  new  preferred  stock  was  issued  as  agreed.  The  directors 
of  the  new  company  reported  to  its  share  and  bond  holders  that  during 
ind  for  the  year  ending  September  30,  1880,  the  operations  of  the  road 
[eft  a  net  profit  of  ^1,790,020.71,  which  had  been  applied  to  making  adoable 
track,  and  other  Improvements  on  the  property  of  the  company.  A,  a 
pref  eiTed  stockholder,  on  behalf  of  himself  and  other  holders,  filed  a  bill 
in  equity  to  compel  the  company  to  pay  a  dividend  to  the  holders  of 
preferred  stock.  Ileld^  That  while  the  preferred  stockholders  are  entitled 
\o  a  six  per  cent,  dividend  in  advance  of  the  common  stockholders,  they 
ire  not  entitled,  as  of  riglit,  to  dividends,  payable  out  of  the  net  profits 
iccruing  In  any  particular  year,  unless  the  directors  declare  or  ought  to 
leclare  a  dividend  payable  out  of  such  profits;  and  that  w^iether  a  dividend 
jhould  be  declared  in  any  year,  is  a  matter  belonging  in  the  first  instance 
io  tlie  directors  to  determine,  with  reference  to  the  coudltlon  of  the  com- 
pany's property  and  affairs  as  a  whole. 
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This  was  a  bill  in  equity  brought  by  a  holder  of  preferred 
stock  of  the  New  York,  Lake  Erie,  and  AVestem  Railroad 
Company,  on  behalf  of  himself  and  other  stockholders,  to 
compel  the  company  to  declare  and  pay  a  dividend  to  the 
preferred  stockholders  out  of  the  net  profits  from  the  opera- 
tions of  the  company  during  the  year  ending  September  30, 
1880.  Decree  below  in  favor  of  complainants,  from  which 
respondent  appealed.  The  case  is  stated  in  the  opinion  of 
the  court. 

Mr.  TT.  D.  Shipman  and  Mr.  Benjamin  H.  Bristow  {Mr. 
David  WiUcox  was  with  Mr.  Bristow  on  his  brief),  for  appel- 
lant, cited:  WUlistan  v.  Michigan  Southern  Railroad^  13 
Allen,  400 ;  Taft  v.  Providence  cfe  FishkiU  Railroad^  8  R.  I. 
310;  St.  Joh%  V.  Erie  Railway,  10  Blatchford,  271 ;  S.  C.  22 
Wall.  136;  Warren  v.  King,  108  U.  S.  389,;  Clearwater  v. 
Meredith,  1  Wall.  25 ;  Union  Pacific  Railroad  v.  United 
States,  99  U.  S.  402 ;  Barnard  v.  Vermont  db  Massachusetts 
Railroad,  7  Allen,  512 ;  Verplamik  v.  Mercantile  Ins.  Co.,  1 
Edw.  Ch.  84;  Butts  v.  Wood,  38  Barb.  181 ;  Lvlirig  v.  Atlanr 
tic  Ins.  Co.,  45  Barb.  510 ;  S.  C.  50  Barb.  520 ;  S.  C.  51  N. 
Y.  207 ;  Boardm/in  v.  Lake  Shore  Railwarj,  84  N.  Y.  157 ; 
Karnes  v.  Rochester  cfe  Genessee  Railroad,  4  Abbott's  Pr.  N. 
S.  (N.  Y.)  107;  Dent  v.  London  Tramways  Co,,  lu  R.  16  Ch. 
Div.  344  ;  Richardson  v.  Vermont  dc  Massachusetts  Railroad, 
^4  Vt.  613 ;  IliU  v.  Newichawanick  Co.,  8  Hun,  459 ;  S.  C. 
n  N.  Y.  593  ;  Spear  v.  Hart,  3  Robertson,  420 ;  Culver  v. 
Reno  Real  Estate  Co.,  91  Penn.  St.  367;  Stevens  v.  South 
Devon  Railway,  9  Hare,  313 ;  Br^mdage  v.  Brundage,  60  N. 
if.  544 ;  Lomhardo  v.  Case,  45  Barb.  95  ;  Ilojiper  v.  Sage,  47 
S".  Y.  Superior  Ct.  77;  Bri<jht  v.  Lord,  51  Ind.  272 ;  Chaffee 
J.  Rutland  Railroad,  55  Vt.  110 ;  McGregor  v.  Home  Lu.  Co., 
)  Stewart  (33  N.  J.  Eq.),  181 ;  Elkins  v.  Camden  db  Atlantic 
%.,  9  Stewart  (36  N.  J.  Eq.),  233  ;  Lockhart  v.  Van  Alstyne, 
M  Mich.  76  ;  Mumma  v.  Potonuic  Co.,  8  Pet.  281 ;  Curran  v. 
irkansas^  15  How.  304;  Railroad  Co.  v.  Howard^  7  Wall 
192. 
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Mr.  C.  E.  TT^dcy^  for  appellee,  cited  :  Bcitea  v.  Androscoggh 
liailroad^  49  Maine,  491 ;  Boardman  v.  Lake  Shore  Railroad 
84  N.  Y.  157 ;  Prouty  v.  Michigan  Southern  Railroad^  1  Hun 
055 ;  S,  C.  85  N.  Y.  272  ;  Henry  v.  Great  Northern  Railway 
4  Kay  &  Johns.  1  ;  Matthews  v.  Great  Northern  Railway^  \ 
Jurist,  N.  S.,  Part  1,  284 ;  Allen  v.  Londonderry  tfe  Enni% 
killen  Railway^  25  Weekly  Eeporter,  524 ;  Dent  v.  Londai 
Tra/tnways  Co.,  L.  E.  16  Ch.  Div.  344,  353 ;  Barnard  v.  Ver 
iivont  i&  Massachusetts  Railroad,  7  Allen,  512  ;  Richardson  v 
Vermont  <&  Massachusetts  Railroad,  44  Vt.  613  ;  Westchester^ 
itk  Philadelphia  Railroad  v.  Jackson,  77  Penn.  St.  321 ;  Scot 
V.  Ea^le  Fire  Lns.  Co.,  7  Paige,  198. 

Mr.  Justice  IIaklan  delivered  the  opinion  of  the  court. 

By  the  decree  below  it  was  adjudged,  in  accordance  witl 
the  prayer  of  the  bill,  that  the  Xew  York,  Lake  Erie  anc 
Western  Kailroad  Company  was  required  by  its  articles  of  as 
Bociation  to  declare  a  dividend  of  six  per  cent,  upon  its  pre 
f erred  stock,  for  the  year  ending  September  30th,  1880,  paya 
ble  out  of  the  net  profits  accruing  that  year  from  the  use  of  itj 
property,  after  meeting  operating  expenses,  interest  on  fundec 
debt,  rentals  of  leased  lines,  and  other  fixed  charges.  A  judg 
ment  was  rendered  against  it  for  $20,280  —  the  amount  whicl 
the  plaintiffs  would  have  received  if  a  dividend  had  been  mad< 
—  with  interest  thereon  from  January  15,  1881,  to  the  date  o: 
the  decree,  and  also  for  their  costs  and  disbursements.  Th( 
cause  was  referred  to  a  special  commissioner  to  ascertain  th( 
names  of  all  other  parties  entitled  to  receive  similar  dividends 

The  case  made  by  the  pleadings,  exliibits,  and  proofs,  is 
substantially,  as  will  now  be  stated. 

The  Farmers'  Loan  and  Trust  Company  having  commencec 
an  action  in  the  Supreme  Court  of  New  York  for  the  fore 
closure  of  two  mortgages  executed  by  the  Erie  Railway  Com 
pany  upon  its  line  of  railway,  property,  rights,  privileges,  anc 
franchises  —  one  of  SeptemlDer  1,  1870,  to  secure  its  obliga 
tions  known  as  first  consolidated  mortgage  bonds  and  sterling 
loan  bonds,  and  the  other  of  February  4,  1874,  to  secure  it 
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)bligatioiis  known  as  second  consolidated  mortgage  bonds  anc 
^1(1  convertible  bonds — and  having  also  brought  ancillary 
mis  for  the  foreclosure  of  the  same  mortgages  in  the  States  o 
Jfew  Jersey  and  Pennsylvania,  certain  parties,  on  the  14th  o 
December,  1877,  entered  into  a  plan  and  agreement  for  the  re 
idjustment  of  their  rights  in  the  mortgaged  premises  upon  ai 
equitable  basis.  Those  constituting  in  that  agreement  the  par 
ies  of  the  first  part  were  holders  of  common  and  preferre( 
jtock  of  the  Erie  Eailway  Company,  of  coupons  of  the  firs 
x)nsolidated  mortgage  and  sterhng  loan  bonds,  and  of  bond 
md  coupons  both  of  the  second  consolidated  mortgage  an( 
jold  convertible  series.  The  parties  of  the  second  part,  Edwii 
D.  Morgan,  John  Lowber  Welsh,  and  David  A.  "Wells,  wen 
purchasing  trustees.  The  agreement  provided  for  cooperatioi 
n  all  proceedings  for  final  foreclosures  and  sales  in  the  respec 
tive  States  under  the  mortgage  of  February  4,  1874 ;  for  th< 
purchase  of  the  mortgaged  premises  and  franchises  by  th( 
:rustees  with  bonds  and  coupons  and  other  means  to  be  place< 
it  their  disposal  for  that  purpose  by  the  parties  of  the  firs 
part ;  and  for  the  organization  by  such  trustees,  in  conf ormit;; 
ivith  the  laws  of  New  York,  of  a  new  corporation,  with  ai 
imount  of  stock  not  exceeding  the  then  amount  of  the  stocl 
A  the  Erie  Eailway  Company,  and  which  should  hold  th( 
property,  rights,  and  franchises  so  purchased,  subject  to  si: 
prior  mortgages  then  resting  upon  the  premises  or  upon  pai* 
af  them,  including  the  first  consolidated  mortgage  of  Septeni 
ber  1,  1870.  The  new  corporation  was  required,  as  the  consid 
eration  for  the  property,  rights,  and  fi'anchises  purchased,  t< 
leliver  to  the  parties  of  the  first  part  its  funded  coupon  bonds 
bearing  interest  at  seven  per  cent,  in  gold,  to  an  amount  equa 
in  the  aggregate  to  the  coupons  of  the  first  consolidated  mort 
gage  to  be  funded  by  those  parties  ;  mortgage  bonds,  bearinj 
six  per  cent,  interest  in  gold,  to  an  amount  equal  to  the  princi 
pal  of  the  second  consolidated  and  gold  convertible  bonds  hel( 
by  the  parties  and  secured  by  the  mortgage  of  February  4 
1874  —  the  back  interest  to  be  represented  by  funded  coupoi 
bonds.  In  reference  to  the  sterling  loan  bonds,  the  agreemen 
provided   that  they  should  be  regarded  as  having  been  ex 
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changed  for  the  first  consolidated  mortgage  bonds  on  the  1st 
of  September,  1875,  the  coupons  due  on  that  day  being  funded 
at  the  rate  of  six  per  cent,  per  annum  as  it  stood  previous  to 
such  assumed  exchange. 

The  provisions  of  the  plan  and  agreement  which  bear  more 
or  less  upon  the  question  before  the  court,  are  as  follows : 

"  13.  Preferred  stock,  to  an  amount  equal  to  the  preferred 
stock  of  the  Erie  Railway  Company  now  outstanding,  to  wit, 
eighty  five  thousand  three  hundred  and  sixty  nine  (85,369) 
shares,  of  the  nominal  amount  of  one  hundred  dollars  each, 
entitling  the  holders  to  non-cumulative  dividends,  at  the  rate 
of  six  per  cent,  per  annum,  in  preference  to  the  payment  of 
any  dividend  on  the  common  stock,  but  dependent  on  the 
profits  of  each  particular  year,  as  declared  by  the  board  of 
directors. 

"  14.  Common  stock,  to  an  amount  equal  to  the  amount  of 
the  common  stock  of  the  said  company  now  outstanding,  to 
wit,  seven  hundred  and  eighty  thousand  shares,  of  the  nomi- 
nal amount  of  one  hundred  dollars  each." 

"  18.  Preferred  stock  of  the  old  company,  in  respect  of 
which  three  dollars  gold  for  each  share  has  been  or  may 
be  paid,  and  common  stock  of  the  old  company,  in  respect 
of  which  six  dollars  gold  per  share  has  been  paid  or  may 
be  paid,  may  be  exchanged  for  the  new  stock,  in  paragraphs 
13  and  14  mentioned,  share  per  share,  preferred  for  pre- 
ferred, and  conmion  for  common,  without  any  liability  to 
make  any  further  payment  in  respect  of  such  new  stock: 
Provided^  however^  That  such  new  stock,  whether  common  or 
preferred,  shall  be  issued  and  held  in  conformity  with  and 
subject  to  the  trust  for  voting  hereinafter  mentioned. 

"  19.  In  addition  to  the  new  conmion  and  preferred  stock, 
the  parties  of  the  first  part  shall  also  receive  for  the  amount 
of  such  payments,  as  mentioned  in  the  last  preceding  para- 
graph, non-cumulative  income  bonds,  without  mortgage  secu- 
rity, payable  in  gold,  in  Ix)ndon  and  New  York,  on  the  first 
day  of  June,  1977,  and  bearing  interest  from  December  1, 
1879,  also  payable  in  gold,  in  Tx)ndon  and  New  York,  at  the 
rate  of  six  per  cent,  per  annum,  or  at  such  lesser  rate  for  any 
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iscal  year  as  the  net  earnings  of  the  company  for  that  year, 
s  declared  by  the  board  of  directors  and  applicable  for  the 
)urpose,  shall  be  sufficient  to  satisfy;  these  bonds  to  have 
'^early  coupons  attached. 

"  20.  Preferred  stock,  m  respect  of  which  two  dollars  gold 
)er  share  has  been  paid  or  may  be  paid,  and  common  stock, 
a  respect  of  which  four  doUars  gold  per  share  has  been  or 
nay  be  paid,  may  be  exchanged  share  for  share,  but  in  con- 
orraity  with  and  subject  to  the  said  trust  for  voting,  for  new 
tock  of  Uke  class,  without  any  liability  to  make  any  further 
►ayraent  in  respect  of  such  new  stock ;  but  no  income  bonds 
r  other  obhgation  or  security  shall  be  issued  or  delivered  in 
espect  of  such  reduced  payments. 

"  21.  .  .  .  ;  and  all  payments  made  or  to  be  made  in 
espect  of  old,  preferred  or  common  stock  shall  be  deemed  to 
e  in  consideration  of  the  concessions  and  agreements  made 
y  the  holders  of  the  said  first  and  second  consolidatad  mort- 
age and  gold  convertible  bonds,  the  available  funds  resulting 
rem  such  concessions  being  used  for  the  improvement  or 
icrease  of  the  property  of  the  new  company. 

"  22.  The  stock  of  the  new  company,  both  common  and 
referred,  not  required  for  exchange  as  above  provided,  may, 
ith  the  consent  of  the  parties  of  the  first  part,  but  not  other- 
wise, be  issued  and  disposed  of  by  the  company  for  its  own 
enefit,  at  such  rates  and  upon  such  terms  as  to  the  said  com- 
any  may  seem  proper.  All  moneys  which  have  been  or  may 
ereafter  be  paid  in  respect  of  stock  as  above  set  forth,  and 
hich  shaU  not  be  required  for  the  purpose  of  carrying  into 
secution  this  plan  and  agreement,  shall  be  expended  for  the 
enefit  of  said  new  company,  or  in  the  improvement  or 
icrease  of  its  property,  under  the  direction  of  the  parties  of 
le  first  part,  and  any  balance  notiso  expended  shall  be  paid 
ver  to  the  said  new  company." 

The  property  and  franchises  in  question  were  sold  under 
ecrees  of  foreclosure  on  the  24th  of  April,  1878,  and  were 
archased  by  the  trustees,  subject  to  the  before  mentioned  six 
lortgages.  Immediately  thereafter,  on  April  26th,  1878,  the 
archasing  conmiittee  and  their  associates  organized  the  New 
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Fork,  Lake  Erie  and  Western  Railroad  Company,  in  con- 
formity with  statutes  providing  for  the  reorganization  of  rail- 
roads sold  under  mortgage,  and  for  the  formation  in  such 
3ases  of  new  companies.  Laws  of  N.  Y.,  1874,  c.  430; 
1876,  c.  446.  The  provisions  of  the  before  mentioned  plan 
md  agreement  were  set  out  in  the  articles  of  association.  On 
the  9th  of  December,  1880,  the  board  of  directors  submitted 
A)  shareholders  and  bondholders  a  re|X)rt  of  the  operations  of 
:he  new  company  for  the  fiscal  year  ending  September  30, 
1880,  from  which  it  appears  that  the  gross  earnings  for  that 
^rear  were  $18,693,108.86,  while  the  operating  expenses  were 
gll,643,925.35,  leaving  $7,049,183.51  as  "net  earnings  from 
traffic."  To  this  sum  the  report  adds  $783,956.65  "  as  earn- 
ings from  other  sources,"  making  $7,833,140.16  as  the  total 
earnings  for  the  year  in  question.  From  the  last  sum, 
16,042,519.45  were  deducted  for  "interest  on  funded  debt, 
rentals  of  leased  lines,  and  other  charges,"  leaving,  in  the  lan- 
guage of  the  rejx)rt,  "  a  net  profit  from  the  operations  of  the 
jrear  of  $1,790,620.71."  Referring  to  the  latter  sum,  the 
report  continues:  "This  amount,  together  with  $737,119.34 
received  during  the  year  from  the  assessments  paid  on  the 
jtock  of  the  Erie  Railway  Company,  has  been  applied  to  the 
building  of  double  track,  erection  of  buildings,  providing  addi- 
tional equipment,  acquiring  and  constructing  docks  at  BuflFalo 
md  Jereey  City,  and  to  the  addition  of  other  improvements 
:o  the  road  and  property." 

The  theory  of  the  present  suit  is  that  the  sum  of^  $1,790,- 
520.71 — ascertained  to  be  the  "net  profit"  derived  from  the 
operations  of  the  company  for  the  fiscal  year  ending  Septem- 
ber 30, 1880,  after  paying  operating  expenses  and  fixed  charges 
—  constituted  a  fund  applicable,  primarily,  to  the  payment  of 
I  six  per  cent,  dividend  upon  preferred  stock.  The  use  of  that 
fund  for  any  other  purpose  was,  it  is  claimed,  a  breach  of  trust 
m  the  part  of  the  company  and  a  violation  of  rights  secured 
:o  preferred  stockholders,  both  by  the  plan  and  agreement  of 
December  14,  1877,  and  by  the  company's  articles  of  associa- 
tion. On  the  day  the  directors  made  their  report  to  share- 
lolders,  they  declared,  by  resolution,  that  in  the  then  condition 
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of  the  company's  property,  they  did  not  "  deem  it  wise  or 

expedient  to  declare  a  dividend  upon  its  preferred  stock."    It 

also  clearly  appears  in  evidence  that  the  earnings  for  the  year 

in  question,  after  paying  operating  expenses,  and  fixed  charges, 

together  with  the  amomit  realized  from  assessments  paid  on 

stock,  were,  in  good  faith,  used  in  improving  the  company's 

road  and  other  property ;  that  these  improvements  were  in 

pursuance  of  a  geneml  plan  marked  out  pending  negotiations 

for  reorganization  ;  that  the  estimate  of  their  extent  and  cost 

was  made  with  reference  to  a  general  understanding  that  they 

would  be  conmienced  and  carried  to  completion  as  rapidly  iis 

possible  with  money  derived  from  assessments  on  stockholders, 

from  concessions  of  interest  by  bondholders,  from  earnings  of 

the  company,  and  from  other  sources ;  that  the  capacity  of 

the  company  to  make  earnings  with  less  expense  than  formerly 

in  proportion  to  service  rendered,  and  therefore  its  ability  to 

earn  the  net  profit  which  it  did  in   1880,  was  due  to  the 

bettered  condition  of  the  road  and  its  equipment  arising  from 

these  improvements,  "  thus,  in  the  increase  of  traffic,  and  in 

the  reduction  of  expenses,  producing  this  result  of  $1,790,- 

620.71."    The  testimony  of  Mr.  Jewett,  the  president  of  the 

company,  which  is  uncontradicted  by  any  evidence  in  the 

record,  is  that  the  use  of  that  fund  in  the  way  in  which  it  was 

applied  was  imperatively  demanded  by  the  interests  as  well  of 

creditors,  shareholders,  and  bondholders,  as  of  the  public.     In 

answer  to  the  question,  whether  these  ex^^enditures  increased 

the  earning  capacity  of  the  road  and  diminished  relatively  the 

expense  of  doing  business,  he  said  :  "  In  my  judgment,  if  these 

improvements  had  not  been  made,  and  most  judiciously  made, 

the  company  could  not  have  paid  its  fixed  charges  ;  it  icould 

have  again  gone  into  bankruptcy  and  the  entire  interest  of  the 

stockholders  heeti  destroyed!^"* 

The  court  below  adjudged,  in  effect,  that  the  right  to  a 
dividend,  for  the  year  ending  September  30,  1880,  payable 
out  of  the  "  net  profit "  arising  from  the  operations  for  that 
period,  was  absolutely  secured  to  preferred  stockholder  both 
by  the  plan  and  agreement  and  by  the  articles  of  association. 
Such,  it  held,  was  the  contract  between  the  company  and 
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the  preferred  stockholders,  which  the  court  was  not  at  hberty 
to  disregard.  This,  in  our  judgment,  is  an  erroneous  interpre- 
tation of  both  the  agreement  and  the  company's  charter. 
There  is  nothing  in  the  language  of  either  necessarily  depriving 
the  directors  of  the  discretion  with  which  managing  agents  of 
corporations  are  usually  invested,  when  distributing  the  earn- 
ings of  property  committed  to  their  hands.  As  was  said  by 
the  court,  in  Clearwater  v.  Meredith^  1  Wall.  25,  40,  "  when 
any  j^erson  takes  stock  in  a  railroad  corporation  he  has  entered 
into  a  contract  with  the  company  that  his  interests  shall  be 
subject  to  the  direction  and  control  of  the  proper  authorities 
of  the  corporation,  to  accomplish  the  object  for  which  the 
company  was  organized."  The  directors  of  such  corporations, 
having  opportunities  not  ordinarily  possessed  by  others  of 
knowing  the  resources  and  condition  of  the  property  under 
their  control,  are  in  a  better  position  than  stockholders  to 
determine  whether,  in  view  of  the  duties  which  the  corpora- 
tion owes  to  the  public,  and  of  all  its  liabihties,  it  will  be  pru- 
dent in  any  particular  year  to  declare  a  dividend  upon  stock. 
Wliile  their  authority  in  respect  of  these  matters  may,  of 
course,  be  controlled  or  modified  by  the  company's  charter, 
and  while  the  power  of  the  courts  may  be  invoked  for  the  pro- 
tection of  stockholders  against  bad  faith  upon  the  part  of  the 
directors,  we  should  hesitate  to  assume  that  either  the  legisla- 
ture or  the  parties  intended  to  deprive  the  corporation,  bjf  its 
managers,  of  the  power  to  protect  the  interests  of  all,  includ- 
ing the  public,  by  using  earnings  when  necessary,  or  when,  in 
good  faith,  beheved  to  be  necessary,  for  the  preservation  or 
improvement  of  the  property  intrusted  to  its  control. 

The  claim  of  the  appellees  is  based  mainly  on  the  13th 
article  of  the  agreement  of  1877.  It  is  contended  that,  as 
the  non-cumulative  dividend  to  which  preferred  stockholders 
were  entitled  was  "dependent  on  the  profits  of  each  particular 
year,  as  declared  by  the  board  of  directors,"  the  intention  was 
to  require  the  declaration  and  payment  of  a  dividend  in  every 
year  when  it  should  be  officially  declared  that  there  were  net 
profits  from  the  operations  of  that  year. 

It  is  not  without  significance  that  the  words  just  quoted 
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;  for  organization  are  omitted 
tides  of  association  which,  in 
)f  the  statute,  Laws  of  1876, 
the  rights  of  each  class  of 
provides  that  the  holders 
itled  to  "  non-cumulative  divi- 
>nt.  per  annum  in  preference 
md  on  common  stock."  The 
the  words  "  but  dependent  on 
ear,  as  declared  by  the  board 
to  the  suggestion  of  counsel 
ruction  of  those  words  by  the 
no  such  right  upon  preferred 
Independently  of  this  view, 
bention  of  appellees  is  not  sus- 
tion  of  the  agreement.  That 
ie  for  preferred  shareholders 
cent,  before  any  dividend  was. 
But  it  was  not  intended  to 
ute  right  to  a  dividend  in  anj 
le  on  the  fact,  or  the  official 
there  were  prof ts  in  that  year, 
les  and  fixed  charges.  The 
jclared  by  the  board  of  direc- 
^  dependent  on  the  profits  for 
ould  rather  be  read  in  connec- 
"  non-cumulative  dividends,  at 
Lum,  in  preference  to  the  pay- 
common  stock."  Preferred 
ly,  receiving  in  exchange  pre- 
my,  did  not  thereby  become 
pajonents  on  account  of  old 
he  concessions  and  agreements 
*tain  circumstJances  they  also 
were  stockholders  in  the  old 
i  relation  to  the  reorganized 
I  to  be  paid  to  them  as  holders 
mpany  was  not  a  deht^  payable 
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in  every  event  out  of  the  general  funds  of  the  corporatior 
but  a  dividend^  "  as  declared  by  the  board  of  directors,"  an< 
payable  out  of  such  portion  of  the  profits  as  should  be  se 
apart  for  distribution  among  shareholders;  non-cumulative 
because  "dei)endent  on  the  profits  of  each  particular  year,' 
and  not  to  be  fastened  on  the  profits  of  succeeding  years 
That  the  parties  contemplated  a  declaration  of  a  dividend,  an< 
not  a  mere  statement  of  net  profits  during  a  designate<l  period 
is  made  evident  by  the  requirement  that  "  dividends  "  to  pre 
ferred  stockholders  should  be  paid  "  in  preference  to  the  pay 
ment  of  any  dividend  on  the  common  stexjk."  This  languag 
is  not  consistent  with  the  theory  that  the  holders  of  preferrec 
st<x;k  were  entitled  to  six  per  cent,  tnereon  simply  becausi 
there  were  profits,  and  irrespective  of  any  declaration  of  \ 
dindend.  A  declaration  of  profits,  as,  in  itself,  and  withou 
further  action  by  the  directors,  entitling  shareholders  to  divi 
dends,  is  unknown  in  the  law  or  in  the  practice  of  corpora 
tions.  Dividends  are  "  declared  "  by  some  formal  act  of  th( 
corporation  —  the  question  whether  there  are  or  are  not  profit 
being  settled  entirely  by  the  accounts  of  the  company  as  kepi 
by  subordinate  officers,  not  by  the  mere  statement  of  director 
as  to  what  appears  upon  its  books. 

A  different  view  would  lead  to  results  which  sound  policy 
would  seem  to  forbid,  and  which,  therefore,  it  is  not  to  be  sup 
posed  were  contemplated  by  the  parties.  For,  if  preferrec 
stockholders  become  entitled  to  dividends  upon  a  mere  ascer 
tainment  of  profits  for  a  particular  year,  the  duty  of  the  com 
pany  to  maintain  its  track  and  cars  in  such  condition  as  tc 
accommodate  the  public  and  provide  for  the  safe  transix)rtatior 
of  passengers  and  freight  would  be  subordinate  to  their  right 
to  payment  out  of  the  funds  remaining  on  hand  after  meeting 
current  expenses  and  fixed  charges.  Indeed,  there  is  some 
ground  to  contend  that,  according  to  appellees'  interpretatioB 
of  the  charter,  £he  directors  were  not  at  liberty,  in  any  yeai 
when  the  current  receipts  were  in  excess  of  operating  expenses, 
to  pay  even  interest  on  funded  debt,  or  rentals  of  leased  lines, 
before  paying  a  dividend  on  preferred  stock.  We  are  of  opin- 
ion that  while  the  agreement  of  1877  and  the  articles  of  asso 


Digitized  by 


Google 


.ROAD  V.   NICKALS.       307 

\ie  Court. 

rred  stockholders  to  a  six  per 
mon  stockholders,  the  former 
lends,  payable  out  of  the  net 
'  year,  unless  the  directors  of 
•  ought  to  declare,  a  dividend 
whether  a  dividend  should  be 
belonging  in  the  first  instance 
th  reference  to  the  condition 
ffairs  as  a  whole.  As  the  evi- 
:he  year  ending  September  30, 
i  were  legitimate  and  proper, 
)any  was  not  such  as  to  make 
uty  upon  the  part  of  the  direc- 
L  which  the  claim  of  the  appel- 

to  the  language  of  the  19th 
of  reorganization,  as  throwing 
.tion  of  the  13th  article.  We 
is  the  contention  of  appellees, 
ids,  provided  for  in  the  19th 
t.  interest,  or  such  lesser  rate, 
earnings  of  the  company  for 
ird  of  directors  and  applicable 
3nt  to  satisfy."  So  far  from 
on  of  appellees,  they  tend  to 
e  right  to  determine  whether 
id  not  require  a  reduction  of 
lie  meaning  of  the  words  "  and 
le  applicability  of  net  earnings 
s  could  only  be  determined  by 

this  is  St  John  v.  Erie  Jiail- 
bain  creditors  of  that  company 
11  of  payment  of  their  debts, 
•viding  that  such  stock  should 
ids  out  of  the  net  earnings  of 
at  year,  but  not  otherwise),  not 
'  one  year,  payable  semi-annu- 
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ally,  after  payment  of  mortgage  interest  and  delayed  coupons 
in  full."  A  preferred  stockliolder  sought  by  suit  to  enforce 
full  payment  of  his  dividends  from  the  net  earnings,  prior  to 
any  payment  on  account  of  new  leases  of  roads,  or  of  debts 
subsequently  contracted  for  borrowed  money  used  in  the  repair 
and  equipment  of  the  road,  in  paying  rent  on  leased  hues,  and 
interest  on  the  money  so  borrowed.  The  Circuit  Court,  10 
Blatchford,  271,  276,  said:  "What  it  (the  stock)  is  entitled  to 
is  '  dividends,'  and  only  '  dividends,'  and  they  are  of  a  defined 
and  special  character.  It  is  entitled  to  nothing  else.  It  has 
no  privilege  or  priority  by  reason  of  being  preferred  stock, 
except  in  reference  to  stock  that  is  not  so  preferred,  that  is, 
conunon  stock.  In  reference  to  such  common  stock  the  pre- 
ferred stock  is  entitled  to  its  specified  preferential  dividends, 
and  is  not  entitled  to  anything  else  in  reference  to  anything." 
Upon  appeal  to  this  court  it  was  held  that  the  suit  could  not 
be  maintained;  that  the  takers  of  the  preferred  stock  had 
abandoned  their  position  as  creditors  and  assimie<l  that  of 
stockholders,  in  which  capacity  they  could  claim  dividends 
only  when  they  were  declared  or  shoidd  be  declared ;  that  they 
were  only  entitled  to  dividends  out  of  tne  net  earnings  of  the 
principal  road  and  its  adjuncts  accruing  in  the  current  year; 
that,  as  the  company  had  not  agreed  to  be  limited  in  the  exer- 
cise of  its  faculties  and  franchises,  it  had  the  right  to  conduct 
its  operations  in  good  faith  as  it  might  see  fit ;  and  that  the 
materials  for  the  computation  of  its  net  earnings  in  any  partic- 
ular year  were  to  be  derived  from  all  of  its  operations,  viewing 
its  business  as  a  unit,  and  not  from  a  part  of  its  operations,  or 
without  reference  to  the  necessary  and  legitimate  purposes  tc 
whicli  its  current  receipts  might  be  applied  for  the  benefit  ol 
aU  interested  in  the  pi*operty.  These  principles  were  agair 
appUed  in  the  analogous  case  of  Warren  v.  JK??^,  108  IT.  S. 
389.  See  also  Union  Pacific  Railroad  v.  United  States^  9S 
U.  S.  402 ;  Barnard  v.  Vermont  and  Massa^hvsetts  Hailroady 
7  Allen,  512;  WiUiston  v.  Michigan  Southern  Railroad^  13 
Allen,  400;  Chaffee  v.  Rxdland  Railroad,  55  Vt.  110;  Taj\ 
V.  Hartford^  Providence^  &  Fishkill  Railroad^  8  R.  I.  310; 
Elkins  V.  Cainden  cfc  Atlaiitic  Co.^  36  N.  J.  Eq.  (9  Stewart)  233; 
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Mich.  76 ;  Cukier  v.  Rerio  Real 

i  are  not  inconsistent  with  the 
pellees'  counsel  chiefly  rely.  A 
1  will  be  sufficient.  In  Dent  v. 
Div.  344,  decided  by  Sir  George 
special  term,  the  company  in- 
issue  of  shares  of  the  same  de- 
s,  "  bearing  a  preferential  divi- 
a  over  the  present  shares  of  the 
profits  of  the  particular  year 
as  whether  the  company  was 
)lders  the  amount  of  a  dividend 
iding  December  31,  1878,  but 
ttd  also  a  dividend  for  the  year 
3d  from  the  report  of  the  case, 
The  precise  point  determined  is 
court :  "  The  argument  of  the 
it  inasmuch  as. they  have  im- 
shareholders  very  large  sums  of 
o  them,  they,  the  company,  are 
ciency  by  taking  away  the  fund 
shareholders,  to  an  amount  re- 
proper  order.  When  the  argu- 
is  clear  that  it  cannot  be  sus- 
have  a  right  to  recover  back 
any  sum  over-paid,  or  not.  If 
recover  them ;  if  they  have  no 
lori  they  have  no  right  to  re- 
Lce  shareholders,  and,  of  course, 
B  dividends  from  the  preference 

ay  that  the  present  case  is  en- 
cided  by  the  English  court.  No 
ter  as  to  the  authority  and  dis- 
ings  for  the  improvement  of  the 
to  year.  It  was,  in  effect,  a 
Ted  and  common  stockholders. 
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The  only  point  decided  was,  that  the  payment  of  large  sums 
of  money  to  common  stockholders  which  should  have  been 
used  in  the  repair  of  the  tramway,  was  not  a  valid  ground  foi 
refusing  to  pay  preferred  stockholders  dividends  to  w^hich  thej 
were  entitled.  To  withhold  dividends  from  preferred  stock 
holders,  in  order  to  make  good  a  deficiency  caused  by  pay 
ments  to  common  shareholders  ^jhich  ought  not  to  have  beer 
made,  was  practically  to  destroy  the  right  of  preference.  A 
different  decision  would  have  made  the  preferred  shareholden 
pay  what  the  company  should  have  recovered  from  the  com 
mon  stockholders  by  suit. 

The  case  of  litchardson  v.  VermarU  cfe  Massachusetts  Rod 
roady  44  Vt.  613,  622,  is  also  relied  upon  to  support  the  decree 
below.  There  the  question  was  as  to  the  right  to  recover  in 
terest  dividends  on  stock,  to  be  paid  in  full  at  a  specified  date 
if  there  was  then  sufficient  money  in  the  company's  treasury 
If  there  was  not  enough  for  that  purpose,  then  as  much  shoulc 
be  paid  as  the  amount  in  the  treasury  justified ;  the  balana 
when  the  treasurer  was  able  to  make  payment.  The  defence 
was  that  there  was  an  adequate  remedy  at  law  and  that  the 
stock  certificates  were  void.  The  certificates  were  held  to  be 
valid,  the  right  to  resort  to  equity  was  sustained,  and  the  com 
pany  was  required  to  pay.  The  vital  fact  in  that  case  distin 
guishing  it  from  this  one  is,  that  the  company  substantiallj 
admitted  that  it  had  funds  appUcable  to  the  payment  of  the 
claims,  if  they  should  be  held  to  be  valid.  Some  of  the  genera 
observations  of  the  court  seem  to  be  in  accord  with  the  ^dews  we 
have  expressed.  "  The  mere  fact,"  the  court  said,  "  of  the  cor 
poration  having  funds  in  its  treasury  sufficient  in  amount  \a 
pay  the  orators,  would  not  be  sufficient  to  show  the  ability  oj 
the  corporatimi  contemplated  in  the  vote  and  certificates.  Thai 
ability  must  consist  of  a  fund  adequate  not  only  for  the  pay 
ment  of  the  claims  of  the  plaintiffs  in  the  cause,  but  for  the 
payment  of  all  other  stockholders  having  like  claims;  anc 
must  be  a  surplus  fund  over  and  above  what  is  requisite  foi 
the  payment  of  the  current  expenses  of  the  business,  for  dia 
charging  its  duties  to  creditors,  and  over  and  above  what  rea 
sonable  prudence  would  require  to  be  kept  m  the  treasury  te 
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meet  the  accidents,  risks,  and  contingencies  incident  to  the 
business  of  operating  the  raikoad.  In  other  words,  there  must 
be  such  pecuniary  ability  tus  would,  but  for  the  obUgation  to 
pay  this  interest,  justify  the  payment  of  a  dividend  to  stock- 
holders." 

Our  attention  is  also  called  to  the  case  of  Boardman  v.  Lalce 
Shore  dc  Michigan  Southern  Railway^  84  N.  Y.  157.  But  it 
has  no  direct  bearing  on  the  questions  before  us.  It  only  de- 
cides that  the  dividends  provided  for  in  the  contract  there  in 
question  were  not  only  to  be  preferred,  but,  being  guaranteed, 
were  cumulative,  and  a  specific  charge  upon  the  accruing 
profits,  to  be  paid,  as  arrears,  before  any  other  dividends  were 
paid  on  the  common  stock.  "  The  doctrine,"  said  the  court, 
"  that  preference  shareholders  are  entitled  to  be  first  paid  the 
amount  of  dividends  guaranteed,  and  of  all  arrears  of  divi- 
dends or  interest,  before  the  other  shareholders  are  entitled  to 
receive  anything,  and,  although  they  can  receive  no  profits 
where  none  are  earned,  yet  as  soon  as  there  are  any  profits  to 
divide  they  are  entitled  to  tho  same,  is  fully  supported  by  au- 
thority." It  thus  appears  that  that  was  a  contest  between 
preferred  and  common  stockholders.  No  questions  arose  as 
to  whether  the  company,  under  the  circumstances,  could  or 
could  not,  in  their  discretion,  have  withheld  a  declaration  of 
dividend. 

Without  further  discussing  the  questions  involved  or  sug- 
gesting other  grounds  upon  which  our  conclusion  might  rest, 
we  are  satisfied  that  the  complainants  are  not  entitled  to 
recover. 

The  decree   is  reversed^  and  the  caicse  is  remanded^  with 
directions  to  dismiss  the  bill. 
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WOOD   V.  FORT  WAYNE. 

ERBOB  TO  THE   CIRCUIT   COURT  OF   THE  UNITED  STATES   FOB  THE 
DISTRICT   OF   INDIANA. 

Argued  November  16, 1886.  —  Decided  December  6, 1886. 

In  this  case,  the  court  construed  the  language  of  a  written  contract  for 
supplying  materials  and  labor  in  constructing  water  works  for  the  city 
of  Fort  Wayne,  Indiana,  in  regard  to  extra  work,  and  an  increase  in  tlie 
quantity  of  work,  caused  by  an  alteration  of  pian;  and  in  regard  to 
defects  in  materials  furnished  by  the  city,  causing  delay  and  expense  to 
the  contractor;  and  reversed  the  judgment  of  the  Circuit  Court  because 
of  an  erroneous  construption  by  it  of  such  language. 

This  was  an  action  brought  by  plaintiffs  in  error  (who  were 
plaintiffs  below)  to  recover  from  defendant  the  cost  of  certain 
materials  and  work  connected  with  the  furnishing  and  laying 
of  water  pipes  for  the  water  works  of  the  city.  The  case  is 
stated  in  the  opinion  of  the  court. 

Mr.  John  liodinan  Paul  and  Mr.  George  W.  Biddle^  for 
plaintiff  in  error,  cited :  Springfield  v.  Harris^  107  Mass.  532 ; 
Dermott  v.  Jones^  23  How.  220  ^  Dermott  v.  Jones^  2  WalL  1 ; 
Manufacturing  Co.  v.  United  States^  17  WalL  592 ;  Adam^ 
V.  Cosby^  48  Ind.  153 ;  ShiUington  v.  Templeton^  &^  Ind.  585 ; 
Duhois  V.  Del.  <j&  Hud.  Canal  Co.,  12  Wend.  334 ;  Bettor  v. 
United  States,  3  C.  CI.  425 ;  Messenger  v.  Buffalo,  21  N.  Y. 
196 ;  Emerson  v.  Slater,  22  How.  28 ;  Canal  Co.  v.  Ray,  101 
U.  S.  522 ;  Munroe  v.  Perkins,  9  Pick.  298 ;  S.  C.  20  Am.  Dec. 
475 ;  Williams  v.  Bank  of  United  States,  2  Pet.  96 ;  Swain 
V.  Seamens,  9  Wall.  254 ;  Ins.  Co.  v.  Norton,  96  U.  S.  234 ; 
Ins.  Co.  V.  Eggleston,  96  U.  S.  572 ;  In^.  Co.  v.  Poster,  106  U. 
S.  30 ;  Rhodes  v.  Thomas,  2  Ind.  638 ;  Bates  v.  Pehaven,  10 
Ind.  319;  BillinysUy  v.  Stratten,  11  Ind.  396;  Smith  v. 
Gugerty,  4  Barb.  614 ;  Grant  v.  United  States,  5  G.  CI.  71 ; 
^Yolcott  V.  ^Yolcott,  19  Yt.  37 ;  Jefferson  County  v.  SlagU,  66 
Penn.  St.  202 ;  Ileald  v.  Cooper,  8  Maine,  32. 
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endant  in  error,  cited :  Crosby  v. 
!s  V.  Nugent,  26  Ind.  328 ;  Bart- 
0 ;  Deacon  v.  Gridley,  15  C.  B. 
6  Q.  B.  689  ;  Conover  v.  StillweU, 
hhb  V.  Cowdery^  40  Vt.  25  ;  Ford 
namdker  v.  Cordray,  64  III.  303  ; 
;   Clark  v.  Nevo   York,  4  N.  Y. 

jlivered  the  opinion  of  the  court. 

3Ught  October  26th,  1881,  in  the 
?tates  for  the  District  of  Indian«% 
s,  partners,  doing  business  as  R. 
Iphia,  Pennsylvania,  against  the 
icipal  corporation  in  Indiana,  to 
eged  breach  by  the  latter  of  a 
veen  it  and  the  plaintiffs,  on  the 
reference  to  the  construction  by 
L  the  city  of  Fort  Wayne.  The 
3n  the  city,  by  its  "trustees  of 
)art,  and  R.  D.  Wood  &  Co.,  of 
I  seal  of  the  city,  and  the  state- 
by  the  City  Council,  September 
irk. 

r  of  the  second  part  agrees,  for 

in  it,  "  to  do  all  the  work  and 

3d  for  by  this  agreement,  and  in 

)ecifications  and  requirements  as 

;hat  the  said  city  shall  have  the 

gineer,  and  inspectors  under  him, 

K  may  deem  advisable;  and  that 

the  amount  of  work  and  mate- 

his  contract,  decide  all  questions 

eof,  and  his  estimate  and  decision 

The  whole  to  be  in  accordance 

signed  by  the  said  second  party, 

wing  specifications,  both  of  which 
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are  to  be  mutually  considered,  as  to  all  expressions,  intents 
and  purposes,  as  a  part  of  this  contract." 

The  material  parts  of  the  agreement,  out  of  which  th< 
questions  involved  in  the  suit  arise,  are  as  follows  : 

"  Specifications.  The  work  to  be  done  consists  in  furnish 
ing  .  .  .  cast-iron  water-pipes,"  some  "of  sizes  ranging 
from  24  inches  to  4  inches  diameter;  .  .  .  also,  ii 
trenches,  laying  pipes  and  special  castings,  including  bacl 
filling,  setting  valves,  constructing  and  setting  valve-boxes 
vaults  and  covers,  and  setting  hydrants,  including  all  crossing! 
of  rivers  and  canals.    .    .    . 

"  The  delivery  of  the  pipe  shall  commence  on  or  before  the 
first  day  of  October,  1879,  and  be  continued  with  regularitj 
until  the  completion  of  the  contract,  which  shall  be  on  oi 
before  the  first  day  of  June,  1880.  Special  castings  shall  be 
dehvered  as  may  be  required  by  the  engineer.     .     .     . 

"  Pipe-laying  will  consist  in  excavating  and  refilUng  trenches; 
in  taking  up  and  replacing  pavements  or  other  surfaces;  in 
hauUng  and  laying  pipes,  setting  special  castings,  stop-cocks 
air-cocks,  check-valves,  hydrants,  and  all  other  appurtenances 
incident  to  the  pipe  distribution;  in  cutting  pipes,  making 
joints,  preparing  foundations,  building  brick  or  stone  vaults 
blow-off  wells;  in  repairing  damages  caused  to  gas-pipes 
sewers,  drains,  and  cisterns;  in  clearing  the  streets  anc 
grounds  of  all  rubbish  or  refuse  caused  by  the  above  work ;  ii 
furnishing  lead  and  gasket  for  joints,  fuel  for  melting  lead 
clay  and  rope  for  bands,  blocks  and  wedges  for  use  unde 
pipes,  wrought-iron  straps  for  securing  caps,  reducers,  ani 
other  parts  Uable  to  draw ;  in  furnishing  and  setting  or  cob 
structing  boxes  or  vaults  for  stop-cocks,  air-cocks,  man-holes 
including  furnishing  and  fitting  cast-iron  frames  and  cover 
thereto;  in  furnishing  sand  and  all  other  materials  fo 
masonry,  and  all  tools  and  labor  necessary  for  the  complet 
fulfilment  of  this  contract.     .     .     . 

"  The  above  work  to  be  done  in  the  city  of  Fort  Wayne,  Ind 
ana,  along  the  lines  and  in  the  streets,  as  indicated  on  the  di 
tribution  map  in  the  office  of  the  trustees  or  city  engineer 
office,  and  in  such  other  streets  and  places  in  said  city  as  ma 
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be  directed.  The  trenches  for  the  pipes  shall  be  opened  m 
accordance  with  the  lines  and  grades  as  given  or  du*ected  by 
the  engineer.     .     .     . 

"  All  pip^,  special  castings,  stop-cocks,  air-cocks,  check-valves, 
and  hydrants  will  be  furnished  to  the  contractor  in  the  city 
pipe-yard,  or  on  the  cars  upon  which  they  are  received  from 
the  foundry.  They  wiU  be  delivered  to  him  as  soon  as  re- 
ceived, and  it  shall  be  his  duty  to  notify  the  engineer  of  any 
defects  or  breakage  before  removal  from  cars ;  otherwise,  all 
damage  arising  from  such  cause  shall  be  made  good  by  said 
contractor.  The  contractor  shall  have  no  claim  upon  the  city 
for  any  delay  in  the  dehvery  of  pipes  or  other  materials  from 
the  manufacturers.     .     .     . 

"  Stop-cocks,  air-cocks,  hydrants,  special  castings,  and  all  other 
parts  pertinent  to  the  supply  or  distribution,  shall  be  set  or 
laid  at  the  required  points  in  such  manner  as  the  engineer  may 
direct.     .    .    . 

"  A  box  or  vault,  of  wood  or  masonry,  shall  be  furnished  and 
set  over  each  of  the  stop-cocks,  and  over  each  of  the  air-cocks 
and  man-hole  pipes,  and  the  iron  frames  and  covers  shall  be 
properly  fastened  to  them.  These  boxes  are  to  be  made  of 
the  form  and  dimensions  shown  on  the  plans  furnished,  and 
approved  by  the  engineer.    .    .     . 

"And  the  said  party  of  the  second  part  hereby  agrees  to 
receive,  and  the  said  first  party  hereby  agrees  to  pay,  the  fol- 
lowing prices  as  full  compensation  for  the  work  contemplated 
in  this  contract : 

"  (1.)  For  laying  the  pipes  and  all  special  castings  appertain- 
ing thereto,  setting  check-valves,  stop-cocks,  and  air-cocks, 
including  the  excavation  and  refilling  of  trenches ;  all  bailing, 
and  shoring,  and  ramming ;  the  taking  up  and  replacing  pav- 
iug  or  other  surface  of  the  streets ;  the  removal  of  all  rejected 
or  surplus  materials  from  the  grounds  or  streets ;  the  repairing 
of  damage  caused  to  gas-pipes,  sewers,  drains,  streets,  cisterns, 
etc.;  and  the  expense  of  avoiding  such  obstructions;  the  haul- 
ing of  all  pipes  and  other  castings  and  appurtenances  on  to  the 
grounds,  and  returning  those  not  used  to  the  pipe-yard ;  the 
furnishing  of  all  blocks  and  wedges,  and  all  materials  for 
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making  the  joints ;  the  cutting  of  pipes ;  and  all  other  expenses 
of  materials,  tools,  and  labor  required  by  the  specifications  and 
incident  to  this  particular  work ;  the  lengths  to  be  measured 
along  the  centre  of  the  pipe,  and  in  the  case  of  branches  as 
starting  from  the  centre  of  the  main  pipe  —  twenty  four  inch 
pipe  —  the  sum  of  sixty  (60)  cents  per  lineal  foot.     .     .    . 

"  (5.)  For  furnishing  and  setting  all  wooden  stop-cock  and  air- 
cock  boxes,  including  fitting  and  securing  the  iron  covers,  the 
sum  of each ;  cost  is  included  in  price  for  pipe  laying.  .  .  . 

"  And  it  is  hereby  agreed  that  no  claim  for  extra  work  shall 
be  made  or  entertained,  unless  such  extra  work  shall  have 
been  done  in  obedience  to  a  written  order  of  the  engineer  and 
trustees,  and  a  stipulated  price  for  same  agreed  upon,  when- 
ever such  stipulation  may  be  practicable.  When  otherwise, 
such  claims  to  be  made  to  the  trustees  in  writing  within  ten 
days  after  the  completion  of  such  extra  work,  or  before  the 
payment  of  the  next  succeeding  monthly  estimate  after  such 
work  is  done,  faiUng  to  do  which  all  rights  of  the  contractor 
to  such  extra  pay  shall  be  forfeited.     .     .     . 

"  The  said  trustees  shall  have  the  right  to  make  any  altera- 
tions in  the  extent,  dimensions,  form,  or  plan  of  the  work  con- 
templated by  this  contract,  either  before  or  after  the  com- 
mencement of  construction.  If  such  alterations  diminish  the 
quantity  of  work,  the  price  paid  shall  be  proportionately 
diminished,  and  no  anticipated  profits  allowed  for  the  work 
omitted.  If  they  increase  the  work,  such  actual  increase  to  be 
paid  for  at  contract  rate  for  work  of  its  class. 

"  All  loss  or  damage  arising  out  of  the  nature  of  the  work 
aforesaid,  or  from  the  action  of  the  elements,  or  from  any 
unforeseen  obstructions,  or  any  diflBculties  that  may  be  encoun- 
tered in  the  prosecution  of  the  same,  also  for  all  expenses 
which  may  be  incurred  in  consequence  of  the  temporary  su& 
pension  of  any  part  of  said  work,  shall  be  incurred  by  the  con- 
tractor without  extra  charge  to  said  city." 

The  complaint  sets  forth  a  compliance  by  the  pl^iintiflPs  with 
the  contract,  and  the  completion  of  the  work  September  1st 
1880,  and  the  failure  of  the  defendant  to  pay  to  them  $4179.7* 
allowed  by  the  contract  to  be  retained  by  the  defendant  unti 
six  months  after  the  completion  of  the  work. 
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It  also  avers,  in  its  second  paragraph,  that,  before  the  con- 
tract was  made,  two  agents  of  the  plaintiffs  were  shown  by 
the  trustees  a  distribution  map  in  the  office  of  the  city  engi- 
neer, as  indicating  the  lines  and  streets  on  which  the  pipes 
were  to  be  laid,  from  which  to  make  their  bid  for  the  work ; 
that,  before  making  their  bid,  they  examined  the  map,  and 
found  that  the  main  pipe  leading  from  the  pumping  works  to 
the  reservoir  was  to  cross  the  St.  Mary's  Kiver  on  the  hne  of 
Calhoun  street ;  that  they  thereupon  carefully  examined  the 
river-bed  in  the  Calhoun-street  line,  and  estimated  that  the 
crossing  of  the  river  at  that  place  would  cost  only  $500, 
which  was  a  correct  estimate  of  sj^ch  cost ;  that  the  bid  of  the 
plaintiffs  for  the  work  and  the  contract  was  made  with  ex- 
press reference  to  the  crossing  of  the  river  at  that  place ;  that 
the  contract  expressly  refers  to  such  distribution  map  as  show- 
ing the  lines  and  the  streets  on  which  the  work  was  to  be 
done,  it  being  the  only  distribution  map  then  on  file  in  the 
office  of  the  trustees  or  in  that  of  the  city  engineer ;  that,  as 
the  plaintiffs  were  about  commencing  the  work,  their  agents 
were  informed  by  the  trustees  and  the  engineer,  that  they  had 
changed  the  plan  of  the  work  so  as  to  make  the  crossing  of 
the  river  on  the  hne  of  Clinton  street  instead  of  Calhoun 
street,  and  the  plaintiffs  were  ordered  to  make  the  crossing  at 
Clinton  street;  that  the  plaintiffs,  after  their  agents  had 
examined  the  river-bed  at  the  Clinton-street  crossing,  and  had 
found  that  the  water  there  was  seven  feet  deep,  (if  being  only 
about  two  feet  deep  at  the  Calhoun-street  crossing,)  and  that 
the  bed  of  the  river  was  composed  of  quicksand,  protesteil 
against  the  change,  and  declined  to  go  on  with  the  work 
unless  they  would  be  paid  for  the  extra  or  additional  cost  of 
making  the  crossing  at  Clinton  street,  over  the  cost  of  making 
it  at  Calhoun  street ;  that  the  trustees  requested  such  agents 
not  to  make  at  that  time  any  claim  for  extra  work  or  extra 
pay  for  crossing  the  river,  and  insisted  that  the  work  should 
be  proceeded  with,  promising  that  they  would  in  future  make 
it  all  right  about  such  extra  work ;  that  such  agents  gave  to 
the  trustees  notice  in  writing,  that,  by  reason  of  such  change, 
the  plaintiffs  would  demand  extra  pay  for  crossing  at  Clinton 
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street  equal  to  the  diflference  in  cost  over  crossing  at  Calhoun 
street ;  that,  under  the  direction  of  the  trustees  and  the  engi- 
neer, the  plaintiffs  laid  the  main  pipe  across  the  river,  on  tte 
new  line,  at  an  additional  cost,  over  the  cost  of  crossing  at 
Calhoun  street,  of  $4575  ;  and  that,  within  two  days  after  the 
completion  of  the  work  of  crossing  the  river,  such  agents 
made  their  claim  in  writing  to  the  trustees  for  the  extra  work, 
with  an  itemized  account  of  its  cost,  the  whole  cost  being 
$5075,  from  which  $500  was  to  be  deducted,  as  the  cost  oi 
crossing  at  Calhoun  street,  the  item  being,  "  Extra  expense  on 
river  crossing  with  24  inch  pipe,  caused  by  change  of  original 
plan,  $4575."  ^ 

The  complaint  also  contains,  in  its  third  paragraph,  the 
common  counts,  claiming  $12,000  for  work  and  labor  done, 
materials  furnished,  personal  property  sold  and  delivered,  and 
money  paid,  laid  out,  and  expended.  A  bill  of  particulan 
under  this  paragraph  claims,  in  addition  to  the  $4575,  these 
items  :  "  Extra  expense  caused  by  special  castings  not  fitting 
and  delay  in  receiving  same,  in  20  inch  line,  $750 ;  149  wooder 
valve-boxes,  diflference  between  those  furnished  and  those  con 
tracted  for,  at  $3,  $447." 

The  defendant  demurred  to  the  second  paragraph  of  th< 
complaint,  but  the  demurrer  was  overruled.  It  then  answered 
by  a  general  denial  and  a  plea  of  payment  in  full.  It  also  sei 
up  a  claim  of  $3000  against  the  plaintiffs  for  work  done  bi 
the  defendapt  which  the  plaintiflfs  were  bound  by  the  contrac 
to  do,  but  neglected  to  do. 

As  to  the  second  paragraph  of  the  complaint,  the  answe 
avers,  that,  when  the  contract  was  executed,  it  was  stated  t< 
the  plaintiflfs,  and  agreed,  that  no  map  or  plan  of  distributioi 
of  pipes  had  been  made,  but  that  the  defendant's  engineer 
Cook,  would  prepare  such  a  map  and  plan  and  file  it  in  thi 
oflSce  of  the  trustees  or  in  that  of  the  city  engineer;  tha 
such  map  and  plan  was  to  be  the  map  and  plan  referred  to  ii 
the  contract,  and  was  to  designate  the  streets  on  which  the  pipe 
were  to  be  laid,  to  all  of  which  the  plaintiflfs  then  agreed ;  tha 
Cook  prepared  a  plan  and  map,  and  it  was  filed ;  that,  whei 
the  plaintiflfs  commenced  work,  they  inquired  where  the  pipe 
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by  engineer  pointed  out  to  them 
ne,  and,  at  their  request,  prepared 
manner  in  which  the  pipe  was  to 
3  line  of  Clinton  street,  which  the 
h.  was  in  accordance  with  Cook's 
lintiffs  then  commenced  work  on 
and  laying  pipes  under  the  river, 
3t,  and  according  to  such  working 
lat  it  was  no  more  difficult  or 
nder  the  river  on  Clinton  street 
lay  it  under  the  river  where  the 
;  and  that  any  expenditure  over 
\ragance  and  unskilfulness. 
of  the  complaint,  the  answer,  in 
t  all  the  materials  were  furnished, 
med,  under  the  ^vritten  contract, 
therein ;  that  the  contract  price 
it  no  written  order  was  made  by 
•ustees,  directing  the  plaintiffs  to 
r  do  any  extra  ^vork. 
to  strike  out  the  sixth  paragraph 
i  then  the  plaintiffs  replied,  deny- 
of  the  answer. 

L  jury,  who  found  a  verdict  for  the 
e  amount  agreed  to  be  duo  to  the 
je  above  named  items  of  $4575, 
to  $5772 ;  •  and  a  judgment  for 
IS,  was  entered  for  the  plaintiffs, 
•ought  this  writ  of  error, 
evidence  in  support  of  the  three 
he  defendant  introducing  no  evi- 
d  to  allow  the  plaintiffs  to  intro- 
upport  of  those  items,  "on  the 
bions  states,  "  that,  notwithstand- 
ing of  the  St.  Mary's  at  Calhoun 
right,  under  its  contract  with  the 
J  of  crossing  to  Clinton  street,  as 
to  the  defendant  that  right,  and 
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that  the  plaintiffs  had  no  right,  under  the  contract  between 
the  parties,  to  claim  anything  on  account  of  either  of  the  three 
items."  The  court  also  struck  out  all  of  the  plaintiflfs'  evi- 
dence, except  the  contract,  in  support  of  the  three  items,  and 
instructed  the  jury  to  return  a  verdict  for  the  plaintiflfs  for 
$4100.  To  these  rulings  and  instruction  the  plaintiffs  excepted. 
This  action  of  the  Circuit  Court*  is  assigned  for  error. 

We  are  of  opinion  that  the  court  erred  in  its  view  of  the 
rights  of  the  plaintiffs  under  the  contract.  The  clause  provid- 
ing that  no  claim  for  extra  work  shall  be  made  or  entertained 
unless  such  extra  work  shall  have  been  done  in  obedience  to  a 
written  order  of  the  engineer  and  trustees,  is  an  independeni 
clause  from  that  which  provides  that  the  trustees  shall  have 
the  right  to  make  any  alterations  in  the  plan  of  the  work 
either  before  or  after  its  commencement ;  and  the  extra  wort 
referred  to  in  the  former  clause  does  not  embrace  work  don< 
in  pursuance  of  an  alteration  made  by  the  trustees  in  the  plan 
The  latter  work  may  be,  in  one  sense,  extra  work,  but  if  ii 
results  from  an  alteration  of  plan  by  the  trustees,  and  there  is 
in  consequence,  an  increase  in  the  quantity  of  work,  the  actua 
increase  is  to  be  paid  for,  at  the  "  contract  rate  for  work  o 
its  class."  The  extra  work  referred  to  in  the  former  claus( 
required  the  authoritative  written  order  of  the  engineer  an< 
trustees ;  but,  as  the  trustees  had  the  right  to  alter  the  plan 
work  done  to  carry  out  such  alteration,  when  made  by  tb 
trustee,  was  authorized  by  the  trustees,  in  a  manner  equiva 
lent  to  a  written  order  by  them  and  the  engineer.  The  ehang 
of  plan  involved  in  crossing  at  CUnton  street,  was  authorit; 
for  the  additional  cost  of  crossing  there,  without  a  writtei 
order. 

The  contract  states  that  the  work  is  to  be  done  "  along  th 
lines  and  in  the  streets,  as  indicated  on  the  distribution  map. 
The  plaintiffs  gave  evidence  tending  to  show  that  the  ma] 
which  the  plaintiffs'  agents  examined  before  making  the  coi 
tract  did  not  then  show  a  crossing  at  Clinton  street ;  that  th 
plaintiffs  consequently  based  their  estimates  and  bid  on 
crossing  at  Calhoun  street ;  that  the  change  by  the  trustee 
to  CUnton  street  was  notified  to  the  plaintiffs  on  the  day  o 
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'^er  was  to  begin ;  that  the  map  was 
h  a  crossing  at  Clinton  street ;  and 
ised  by  the  change  was  $4575.  The 
3s  that,  if  the  alteration  of  the  plan 

work,  the  actual  increase  shall  bs 
5  only  measure  of  payment  provided 
t  for  work  of  its  class."  The  price 
0  cents  per  Uneal  foot  for  laying  24 
sed  in  crossing  the  river,  was  based 
iifficulties  to  be  expected  in  crossing 
feet  of  water,  the  general  price  being 
he  pipe  on  land,  and  the  expense  of 
lioun  street  being  estimated  at  $500; 
oot  asked  for  laying  24  inch  pipe, 
rossing  at  CUnton  street  was  $4575. 
5cial  rate  for  laying  the  pipe  under 
airly  be  said  that  there  was  any  con 
le  class  of  that  done  in  crossing  the 
ir,  and  with  the  quicksand,  found  at 
view  taken  by  the  defendant,  the 
!  an  alteration  of  plan  requiring  that 

a  great  length  of  the  river,  in  deep 

crossing  it  diagonally,  and  the  city 

vork  done  at  the  general  price  per 

)ipe.    The  contract  is  not  capable  of 

actual  increase  of  cost  is  to  be  paid 

loss  or  damage  arising  "  from  any 
•  any  difficulties  that  may  be  encoun- 
of  the"  work,  "shall  be  incurred  by 
tra  charge  "  to  the  city,  cannot  fairly 
and  difficulties  at  the  changed  place 
n  the  increased  depth  of  water  and 

$750,  the  "  special  castings  "  were  tc 

idant  from  a  manufacturer  at  Fort 

plaintiffs.      They  were  connections 

,ller  pipes.     The  plaintiffs  had  the 
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trenches  ready,  but  the  castmgs,  when  furnished  to  them,  were 
defective  in  size,  and  expense  and  delay  ensued,  in  remedying 
the 'defects,  causing  a  damage  to  the  plaintiffs,  as  alleged,  of 
$750.  The  defendant  contends  that  the  clause  in  the  contract 
which  provides  that  the  plaintiffs  "  shall  have  no  claim  upon 
the  city  for  any  delay  in  the  deUvery  of  pipes  or  other  materi- 
als from  the  manufacturers,"  throws  the  loss  from  these  defects 
on  the  plaintiffs.  But  we  do  not  so  think.  The  defects  were 
such  as  could  not  be  detected  till  the  castings  were  being  put 
in  place,  and  the  claim  is  not  for  delay  in  their  deUvery,  within 
the  meaning  of  the  clause  referred  to.  Nor  does  any  work 
done  by  the  plaintiffs  in  altering  the  castings,  come  under  the 
head  of  such  extra  work  as  required  a  written  order. 

The  size  of  the  valve-boxes  is  not  mentioned  in  the  contract, 
nor  their  cost.  They  were,  therefore,  to  be  of  the  usual  size 
and  cost.  The  trustees  afterwards  required  the  valve-boxes 
to  be  of  a  size  which  made  them  cost  $3  more  each  than  those 
of  the  usual  size  would  have  cost.  This  was  a  change  of  plan, 
and  the  increased  work  caused  by  it  is  agreed  to  be  paid  for, 
but  there  is  no  contract  rate  for  work  of  the  class.  The  item 
of  $447  seems  to  be  recoverable. 

The  judgment  of  the  Chx5uit  Court  is  reversed,  and  the  case 
is  remanded  to  that  court,  with  a  direction  to  award  a  new 
trial. 

Judgment  reversed. 


CLARK  V.  WOOSTER. 

APPEAL    FBOM  THE    CIBCUIT    COURT  OF    THE    UNITED    STATES    FOB 
THE   SOUTHERN  DISTRICT  OF  NEW   YORK. 

Argued  November  8,  0, 1886.  —  Decided  December  6, 1886. 

If  a  suit  in  equity  to  restrain  from  Infringing  letters  patent  and  to  recover 
profits  and  damages  be  commenced  so  late  tbnt  under  the  rules  of  the 
court  no  injunction  can  be  obtained  before  the  expiration  of  the  patent, 
the  bill  should  be  dismissed  for  want  of  equity  jurisdiction :  but  if  It  be 
begun  in  such  time  that  an  injunction  can  be  obtained  before  the  expira- 
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three  days  remain  for  It  to  run,  It  i« 
to  take  jurisdiction ;  and  if  it  does  so, 
ifendant,  proceed  to  grant  the  otlRjr 

proof,  that  a  reissue  made  fourteen 
lal  patent  enlarges  the  original  claim,' 
urpose  of  enlarging  it.      Thomson  v. 
d  applied, 
ist  measure  of  damages  in  suits  for 

or  infringing  a  patent  for  an 
in  the  opinion  of  the  court. 

appellants.  Mr.  T.  Z.  Liver- 
t 

ppellee. 

ired  the  opinion  of  the  court. 

ought  by  Wooster,  the  appellee, 
the  firm  of  Johnson,  Clark  and 
hem  from  infringing  the  patent, 
ages.  The  bill  was  filed  on  the 
the  patent  expired  fifteen  days 
3r  folding  guides  used  on  sewing 
at  was  involved  in  the  case  of 
5.  104.  It  was  granted  to  one 
)r  a  period  of  fourteen  years, 
'2,  for  seven  years  longer,  and 
surrendered  and  reissued.  The 
Lcular  ground  on  which  the  re- 
although  the  answer  avers  that 
it  the  original  was  surrendered 
lore  and  other  things  than  were 
tnd  that  the  reissued  patent  is 
which  the  original  was  granted, 
,  nor  was  the  original  put  in  evi- 
ence  was  oflfered  to  substantiate 
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the  allegations  of  the  answer.  The  complainant  produced  th 
reissued  patent  in  evidence  and  proved  infringement.  Th 
defendant  adduced  evidence  before  the  examiner,  but  out  ( 
time,  and  it  was  ruled  out  by  the  court.  A  decree  was  mad 
establishing  the  patent,  and  the  infringement  thereof  by  th 
defendants,  and  referring  it  to  a  master  to  take  and  state  a 
account  of  profits,  and  to  assess  damages,  and  the  defendanl 
were  ordered  to  produce  their  books,  papers,  and  devices  usee 
so  far  as  related  to  the  matter  in  issue.  Upon  this  referenc< 
the  parties  entered  into  a  stipulation  before  the  master,  b 
which  the  defendants  admitted  that  they  had  purchased  an 
disposed  of  15,000  folding  guides  covered  by  tlie  decree,  and  i 
consideration  thereof  the  complainant  waived  all  further  test 
mony  as  to  profits  received  by  the  defendants  therefrom,  an 
agreed  to  rely  on  proof  of  damages  in  place  of  profits.  Th 
complainant  adduced  evidence  to  show  that  he  had  an  estal 
Ushed  license  fee  of  ten  cents  for  each  folding  guide  purchase 
or  disposed  of,  and  had  granted  licenses  at  that  rate  to  divei 
sewing  machine  companies.  The  master  being  satisfied  wit 
this  evidence,  reported  the  damages  at  $1500.  The  defendanl 
filed  a  number  of  exceptions  to  the  report,  none  of  which  wer 
sustained,  and  a  decree  was  entered  for  the  amount  of  dan 
ages  reported.    The  defendants  thereupon  appealed. 

The  points  taken  by  the  appellants  are  : 

First.  That  the  court  below,  sitting  as  a  court  of  equitj 
had  no  jurisdiction  of  the  case,  because  the  complainant  ha^l 
plain  and  adequate  remedy  at  law. 

Second.  That  the  reissue  of  the  patent  was  illegal  b; 
reason  of  laches  in  applying  for  it. 

Third.  That  the  court  erred  in  finding  that  the  measure  c 
damages  was  an  estabUshed  license  fee,  and  that  such  licens 
fee  was  proved. 

As  to  the  first  point,  the  bill  does  not  show  any  specia 
ground  for  equitable  relief,  except  the  prayer  for  an  injun( 
tion.  To  this  the  complainant  was  entitled,  even  for  the  shor 
time  the  patent  had  to  run,  unless  the  court  had  deemed  i 
improper  to  grant  it.  If,  by  the  course  of  the  court,  no  injimc 
tion  could  have  been  obtained  in  that  time,  the  bill  could  ver 
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and  ought  to  have  been.  But 
liich  the  suit  was  brought  only 
for  an  injunction  was  required, 
oes  not  appear.  But  the  court 
d  could  retain  the  bill,  if,  in  its 
which  it  did.  It  might  have 
med  it  inexpedient  to  grant  an 
ter  in  its  own  sound  discretion, 
not  our  province  to  interfere, 
iner  clearly  illegal.  We  see  no 
xercise  in  this  case.  The  juris- 
ugh,  after  it  attached,  the  prin- 
nction  mjiy  have  ceased  to  exist 
int,  yet  there  might  be  other 
from  the  possession  by  the  de- 
gally  maxle  or  procured  whilst 
genei-al  allegations  of  the  bill 
to  meet  such  a  case.  But  even 
le  for  equitable  relief  when  the 
fact  that  the  ground  for  such 
I  of  the  patent,  would  not  take 
lude  the  court  from  proceeding 
which  belongs  to  cases  of  that 
le  in  patent  causes,  and  a  large 
1  to  that  effect ;  and  there  is 
V.  liailway  Co.,  105  U.  S.  189, 
h,  V.  Simmmis,  100  U.  S.  89 
lar-BraLe  Co,,  110  U.  S.  229 
shy  Valve  Co.,  113  U.  S.  157 
104.  It  is  true  that  where  a 
for  rehef,  and  the  aUegations 
►ill  is  founded  on  an  allegation 
ed  by  the  proofs,  the  bill  Avill  be 
the  rehef  sought  against  the 
3  sought  as  incidental  thereto, 
le  bill  contained  no  charge  of 
fringement  at  the  time  of  com- 
aterial,  is  not  sustained  by  the 
h  a  charge. 
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As  the  court  had  jurisdiction  at  the  inception  of  the  suit, 
even  though  upon  a  narrow  ground,  yet,  as  the  defendants  did 
not  ask  the  dismissal  of  the  bill  on  the  ground  of  want  of  ju- 
risdiction, we  should  be  very  reluctant,  if  we  had  the  power, 
now,  on  an  appeal,  after  the  case  has  been  tried  and  deter- 
mined, to  reverse  the  decree. 

The  second  point  raised  was  substantially  disposed  of  in  the 
case  of  Thomson  v.  Wooster^  qua  supra.  The  allegations  in  the 
present  bill  are  the  same  as  they  were  in  that  case.  Neither 
the  bill  nor  the  proofs  show  anything  from  which  the  court 
can  infer  that  the  reissue  was  illegally  granted ;  and  the  alle- 
gations of  the  answer  are  unsupported  by  evidence.  The  re- 
issued patent  itself  made  ^  prima  facie  case  for  the  complain- 
ant. The  allegations  of  the  answer,  that  it  was  issued  for  the 
mere  purpose  of  expanding  the  claim  of  the  original,  and  that 
it  was  for  another  and  dififerent  invention,  should  have  been 
proved.  But  we  have  no  evidence  on  the  subject,  not  even  the 
original  patent  with  which  to  compare  the  reissue.  This 
point,  therefore,  is  wholly  without  foundation. 

The  third  point,  as  to  the  measure  of  damages,  and  the  want 
of  proof  thereof,  is  equally  untenable.  It  is  a  general  rule  in 
patent  causes,  that  estabUshed  license  fees  are  the  best  measure 
of  damages  that  can  be  used.  There  may  be  damages  beyond 
this,  such  as  the  expense  and  trouble  the  plaintiff  has  been  put 
to  by  the  defendant ;  and  any  special  inconvenience  he  has 
suffered  from  the  wrongful  acts  of  the  defendant ;  but  these 
are  more  properly  the  subjects  of  allowance  by  the  court,  imder 
the  authority  given  to  it  to  increase  the  damages. 

As  to  the  sufficiency  of  the  proof,  we  see  no  occasion  to  dis- 
turb the  conclusion  reached  by  the  master  on  this  point.  The 
complainant  proved  several  instances  of  licenses  given  by  him 
to  large  sewing  machine  companies,  the  fees  on  which  were 
regularly  paid,  and  corresponded  with  the  rate  allowed  by  the 
master.  We  think  that  the  defendants  have  no  occasion  to 
complain  of  the  amount  awarded. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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;tion  of  the  act  of  July  23d,  1866,  "to  quiet  laii 
•vey  is  made  by  the  United  States  Surveyor  Gei 
laim  to  laud  under  a  confirmed  Mexican  gran 
lim  in  satisfaction  of  the  grant,  the  survey 
pproval  of  the  Commissioner  of  the  Gcneri 
\  outside  of  such  survey  then  becomes  subje< 
1  of  school  sections  covered  by  the  grant,  an 
ler  the  preemption  laws, 
the  settler,  the  party  which  first  commence 
to  obtain  the  title,  if  they  are  followed  up  t 
isfer,  Is  considered  to  have  priority  of  righ 
cases,  first  in  time  first  in  riglit. 
State  of  California,  it  has  not  been  the  pra( 
tment  to  Issue  patents.  When  tlie  selectloi 
retary  of  the  Interior,  a  li^t  of  them,  with  tl 
aissloner  of  the  General  Land  Ofiice,  is  fo 
itborities.  This  listing  operates  to  transf< 
8  of  the  date  when  the  selections  were  mac 
I  land  ofiice,  and  cuts  oflT  all  subsequent  clain 
re  a  selection  was  made  in  1868,  wliicli  wi 
)y  the  Secretary  of  the  Interior,  and  the  lane 
e  by  tlie  Commissioner  of  the  General  Lan 
same  lauds  issued  upon  a  settlement  made  i 
the  preemption    laws,  conferred   no   title   f 

or  the  possession  of  land.    The  case  i 
f  the  court. 

inds  for  plaintiff  in  error. 

th  for  defendants  in  error.    3fr,  A,  i 
3.  Browne  were  with  him  on  his  brie: 

elivered  the  opinion  of  the  court. 

or  the  possession  of  a  tract  of  land  i 
geles,  California,  described  in  the  con 
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plaint  as  the  southeast  quarter  of  section  fourteen,  in  town- 
ship two,  in  that  county.  The  plaintiff  asserted  title  to  the 
premises  by  a  patent  of  the  United  States,  bearing  date 
October  10th,  1879,  issued  upon  an  alleged  settlement  and 
l^urchase  under  the  preemption  laws.  He  claimed  to  have 
settled  upon  the  land  December  21st,  1869 ;  to  have  filed  his 
declaratory  statement  November  28th,  1871;  and  to  have 
paid  the  purchase  money  and  received  his  certificate  of  entrj^ 
in  April,  1876. 

When  this  action  was  commenced,  and  when  it  was  tried, 
Mrs.  Fuller  was  one  of  the  defendants.  She  traced  title  to 
the  land  by  a  patent  of  the  State  of  California  to  one  Keller, 
bearing  date  March  4th,  1874,  issued  to  him  upon  a  certificate 
of  purchase,  given  December  21st,  1871 ;  and  by  conveyance 
from  him  to  her  husband,  now  deceased.  By  order  of  the 
Probate  Court  of  Los  Angeles  County  the  land  was  set  apart 
to  her  as  a  homestead.  The  other  defendant  claimed  posses- 
sion merely  as  her  agent  and  employ^.  After  the  case  was 
brought  to  this  court  she  died,  and,  upon  representation  that 
her  interest  had  i)assed  to  Ellen  Haskell,  the  latter  was  substi- 
tuted as  defendant  in  her  place. 

The  land  was  selected  by  the  State  in  part  satisfaction  of 
section  sixteen  of  one  of  the  townships  of  the  county,  which 
was  within  the  hmits  of  a  confirmed  Mexican  grant,  as  here- 
after mentioned.  By  the  act  of  Congress  of  March  3d,  1853, 
making  the  pubUc  lands  of  California,  with  certain  exceptions, 
subject  to  the  general  preemption  law  of  September  4th,  1841, 
sections  sixteen  and  thirty-six  of  each  township  were  granted 
to  the  State  for  the  purpose  of  public  schools,  pi-ovided  the 
sections,  before  the  public  surveys  were  extended  over  them, 
were  not  settled  upon,  and  the  settlement  shown  by  the  erec- 
tion of  a  dwelUng-house,  or  the  cultivation  of  a  portion  of 
the  land,  or  were  not  reserved  for  public  uses  or  "taken  by 
private  claims."  If  the  sections  were  thus  settled  u]X)n,  or 
reserved,  or  "  taken  by  private  claims,"  the  State  was  author- 
ized to  select  other  lands  in  lieu  thereof.  10  Stat.  244,  c. 
195,  §§  6,  7.  The  Mexican  grant,  within  the  claimed  limits 
of    which  the  premises  in  controversy  were  situated,   was 
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ndo  Rancho ;  it  also  embraced  sec- 
of  the  township.  It  was  made  to 
a,  May  20th,  1837,  by  the  then  act- 
t.  The  claim  of  the  grantee  to  the 
3 10th  of  June,  1855,  by  the  Boartl 
r  the  ascertainment  and  settlement 
California,  and  by  the  District  Court 
its  December  term,  1856.  The  de- 
inal  by  the  dismissal,  under  stipula- 
Tal,  of  the  appeal  taken  from  it  to 
3  United  States.  In  1858,  a  survey 
nade  by  a  deputy  surveyor,  but  not 
Surveyor  General  it  amounted  to 
ite  survey.  It  was  not  until  1868 
made,  nor  does  it  appear  that  there 
le  by  the  grantee  or  any  party  inter- 
[ich  neglect,  the  act  of  Congress  of 
land  titles  in  CaUfomia,"  furnished 
,  c.  210.  It  provided  that  in  all 
id  by  virtue  of  a  right  or  title  de- 
Mexican  authorities  had  been  finally 
'eafter  be  finally  confirmed,  and  a 
ould  not  have  been  requested  within 
>age  of  that  act,  or  after  the  final 
made,  it  should  be  the  duty  of  the 
Jnited  States  for  California,  as  soon 
3  Unes  of  the  pubhc  sun^eys  to  be 
ind  to  set  oflf  in  full  satisfaction  of 
to  the  hues  of  the  public  surveys, 
firmed  by  such  final  decree,  and  as 
1  accordance  with  it.  And  the  act 
i  not  included  in  such  grant,  as  so 
the  general  land  laws  of  the  United 
;he  land  claimed  was  surveyed  by  a 
rveyor,  George  Hansen;  and  set 
isfaction  of  the  grant.  The  survey 
eyor  General,  and  over  the  land  the 
es  were  extended.    On  the  22d  of 
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April,  1868,  the  township  plats  were  filed  m  the  district  lar 
office  at  San  Francisco. 

The  land  lying  outside  of  this  survey  thus  became,  m  tl 
language  of  the  act,  "  subject  to  the  general  land  laws  of  tl 
United  States."  It  was  open  to  settlement  with  other  publ 
lands,  and  consequent  preemption  by  settlers ;  and  to  selectic 
by  the  State  in  Ueu  of  the  school  sections  within  the  confimie 
Mexican  grant.  Frasher  v.  O'Connor^  115  TJ.  S.  102,  11 
As  between  the  settler  and  the  State,  the  party  which  fin 
commenced  the  proceedings  required  to  obtain  the  title,  if  fc 
lowed  up  to  the  final  act  of  the  government  for  its  transfe 
is  considered  as  being  entitled  to  the  property.  In  such  case 
the  rule  prevails  that  the  first  in  time  is  the  first  in  right.  I 
Sliepley  v.  Cowan^  91  U.  S.  330,  337,  where  there  was  a  cont« 
between  a  State  selection  and  a  settler,  we  said  :  "  The  part 
who  takes  the  initiatory  step  in  such  cases,  if  followed  up  t 
patent,  is  deemed  to  have  acquired  the  better  right,  as  againj 
others,  to  the  premises.  The  patent,  which  is  afterward 
issued,  relates  back  to  the  date  of  the  initiatory  act,  and  cut 
off  all  intervening  claimants.  Thus  the  patent  upon  a  Stat 
selection  takes  effect  as  of  the  time  when  the  selection  is  mad 
and  reported  to  the  land  office ;  and  the  patent  upon  a  pn 
emption  settlement  takes  effect  from  the  time  of  the  settlemen 
as  disclosed  in  the  declaratory  statement  or  proofs  of  the  sel 
tier  to  the  register  of  the  local  land  office.  The  action  o 
the  State  and  of  tlie  settler  must,  of  course,  in  some  way,  b 
brought  officially  to  the  notice  of  the  officers  of  the  govern 
ment  having  in  their  custody  the  records  and  other  evidence 
of  title  to  the  property  of  the  United  States,  before  their  respec 
ti  ve  claims  to  priority  of  right  can  be  recognized.  But  it  was  no 
intended  by  the  eighth  section  of  the  act  of  1841,  in  authoriz 
ing  the  State  to  make  selections  of  land,  to  interfere  witl 
the  operation  of  the  other  provisions  of  that  act,  regulating 
the  system  of  settlement  and  preemption.  The  two  modes  o 
acquiring  title  to  land  from  the  United  States  were  not  in  con 
flict  with  each  other.  Both  were  to  have  full  operation,  thai 
one  controlling  in  a  particular  case  under  which  the  first 
initiatory  step  was  had." 
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California  in  lieu  of  the  schoc 
grants,  it  has  not  been  the  prat 
int  to  issue  patents.  When  th 
3  Secretary  of  the  Interior,  a  list  o 
the  Commissioner  of  the  Genera 
)  the  State  authorities.  The  lis 
ivey  the  title  to  the  State  as  fuU; 

Statutes,  embodying  the  provii 
st  3d,  1854,  10  Stat.  346,  c.  201 
Congress  making  a  grant  does  no 
X)  the  lands,  or  require  patents  t 
f  such  lands  certified  by  the  Con 
md  Office  under  his  seal  of  office 
\i  the  originals  or  records,  "  shal 
5  fee  simple  of  all  the  lands  en 
3f  the  character  contemplated  b 
jnded  to  be  granted  thereby  ;  bn 
ich  lists  are  not  of  the  characte 
longress,  and  are  not  intended  t 
bs,  so  far  as  these  lands  are  cor 
all  and  void,  and  no  right,  tith 
conveyed  thereby."     Kev.  Stai 

loss  of  the  school  sections,  a  sele< 
ihe  list  certified  operates  upon  th 
n  made  and  reported  to  the  Iocs 
tvould  a  patent  in  such  cases,  a' 

election  by  the  authorities  of  th 
3rsy,  in  part  satisfaction  of  schoc 
the  Mexican  grant,  was  made  o 
Eirly  one  year  and  eight  month 
■j  of  the  plaintiff.  The  subsequer 
the  Secretary  of  the  Interior  an 
State  by  the  Commissioner  of  th 
ted  the  proceedings  which  vcste 
e  date  of  the  selection, 
r  in  the  principles  which  contrc 
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its  disposition  to  that  of  Frasher  v.  (J  Connor^  which  wa 
before  us  at  the  October  Term,  1884.  115  U.  S.  102.  I 
differs  from  it  in  the  fact,  that  there  the  defendants  claimed 
that  they  had  acquired,  by  their  settlement  upon  the  land,  th 
right  of  preemption,  and,  as  preemptors,  were  entitled  t 
patents  of  the  United  States,  and,  therefore,  could  call  ii 
question  the  validity  of  the  proceedings  by  which  the  lan( 
was  selected  by  the  State  agents  and  listed  to  the  State ;  bu 
here  the  plaintiff  has  obtained  a  patent  of  the  United  States 
issued  upon  a  settlement  made  after  the  selection  of  the  lan( 
by  the  State.  In  the  former  case  the  court  held  that  the  onl; 
question  for  consideration  by  the  officers  of  the  United  State 
resi>ecting  lands  granted  to  the  State  was,  whether  the  Stat 
possessed  the  right  to  claim  the  land  under  the  grant,  an< 
whether  the  land  was  subject  to  selection  by  its  agents.  Irr^ 
ularities  in  the  transactions  between  the  State  agents  and  it 
purchasers  were  matters  which  did  not  come  under  review  b; 
those  officers.  So  far  as  the  general  government  is  concerned 
it  was  sufficient  that  the  State  did  not  complain,  and  accepts 
the  selection  in  satisfaction  of  the  grant  to  her.  The  claim  o 
a  third  party  could  not  be  improved  by  showing  irregularit; 
in  the  proceedings  to  which  the  State  did  not  object.  Th 
issue  of  a  patent  to  the  alleged  preemptors  in  that  case  —  i 
being  held  that  they  had  no  right  to  settle  upon  the  land  ya\\ 
a  view  to  secure  a  preemptive  right  —  would  not  have  rei 
dered  their  ix)sition  more  tenable. 

The  contention  of  the  plaintiif ,  as  we  understand  it,  is,  tha 
the  land  in  controversy,  being  within  the  claimed  limits  of  \ 
Mexican  grant,  was  not  open  to  selection  by  the  State  unti 
the  survey  of  the  land  confirmed  was  finally  approved  by  th^ 
Ijind  Department,  and  that  such  approval  was  not  had  unti 
October,  1871,  after  his  settlement.  It  was  upon  that  theor 
that  the  local  court  of  California  held  that  the  Secretary  o 
the  Interior  and  the  Commissioner  of  the  General  Land  Offio 
(for  it  seems  that  they  both  acted)  had  inadvertently  and  b^ 
mistake  listed  the  land  to  the  State  in  Keu  of  the  quarter  sec 
tion  supposed  to  be  lost.  It  would  seem  that  at  one  time  th< 
Land  Department  had  come  to  the  same  conclusion,  althougl 
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e  hesitating  and  conflicting, 
idered  at  length  the  effect  of 
^ht  of  the  State  to  select  Ueu 
[  Congress  of  July  1st,  1864, 
ties  to  lands  in  the  State  of 
the  surveys  of  private  land 
subject  to  the  supendsion 
of  the  General  Land  Office, 
had  no  binding  force,  and 
ing  the  land  surveyed  from 
rovided  that  it  should  be  the 
)aUfomia  to  cause  all  private 
be  accurately  surveyed,  and 
r  requested  by  the  claimants, 
deposit  in  the'District  Court 
money  to  pay  the  expenses 
publication  required.  It  was 
imied  claims  under  Mexican 
nd  patents  sooner  obtained, 
ly  claimants  failed  to  ask  for 
the  grants  were  of  a  specific 
undaries  embracing  a  much 
uantity  to  which  alone  the 
•egated  and  set  apart  only  by 
;  had  the  grantee  remained  a 
n  possession  and  use  of  the 
[)re,  inclined  to  expedite  the 
tpone  it.  To  do  away  wdth 
;  and  other  causes  the  act  of 
sferred,  was  passed,  declaring 
provided  by  the  act  of  18G4, 
sly  confinned  claims,  and  ten 
ibsequently  confirmed  claims, 
Teyor  General  to  survey  the 
ifirmed  in  full  satisfaction  of 
1  not  included  in  such  grant 
the  general  land  laws  of  the 
L  such  cases  was  thus  with- 
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drawn  from  the  supervision  of  the  Land  Department.  Tha 
the  grantee  should  be  bound  by  it,  at  least  until  the  survej 
should  be  set  aside  by  competent  authority,  was  not  unreason 
able.  It  was  always  in  his  power  to  have  a  survey  made  o 
the  confirmed  claim  under  the  act  of  1864,  which  would  hav( 
been  subject  to  the  supervision  and  conti^l  of  the  Land  De 
partment.  It  was  his  neglect  to  request  such  survey  tha 
conferred  upon  the  Surveyor  General  the  duty  of  acting  upoi 
his  own  responsibihty.  The  action  was  sufficient  to  subjec 
the  land  outside  of  the  survey  to  State  selection  and  othei 
modes  of  disposal  of  the  public  lands.  It  is  true  the  Surveyoi 
General  did  afterwards,  upon  the  demand  of  the  grantee,  ordei 
a  new  survey  and  recall  the  township  plats ;  but  his  action  wa 
not  sustained  by  the  Secretary  of  the  Interior.  That  office] 
set  aside  the  new  survey  and  ordered  the  township  plats  to  h 
ivtumed  to  the  land  office,  and  approved  of  the  original  sur 
vey.  The  selection  by  the  State  was  made  before  the  ordei 
for  a  new  survey  and  the  withdrawal  of  the  township  plats 
It  is  not  necessary  to  express  any  opinion  as  to  what  woul( 
have  been  the  effect  upon  the  selection  if  the  new  survey  ha< 
been  sustained.  As  we  said  in  Frasher  v.  CP  Connor^  ^'al 
that  is  necessary  to  decide  here  is,  that,  after  the  grant  hat 
been  surveyed  and  the  to^vnship  plats  filed,  the  State  was  a' 
Uberty  to  make  selections  from  land  lying  outside  of  the  survey 
and  pre^mptors  were  at  liberty  to  settle  upon  it,  and,  if  th( 
survey  were  not  ultimately  set  aside,  their  rights  thus  initiatec 
would  be  protected."     115  U.  S.  115. 

The  conclusion*  we  have  reached  renders  it  unnecessary  t( 
consider  the  effect  of  the  judgment  rendered  in  the  case  o; 
Keller  v.  McCreery^  as  an  adjudication  of  the  questions  pre 
sented  with  reference  to  the  premises  in  controversy. 

Judgment  affirmed 
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PANY  V.  FERGUSON. 

r   OF   THE   UNITED   STATES   FOB 
[CT   OF   NEW   YORK. 

Decided  December  6, 1886. 

},  granted  to  John  Clark,  February 
cheese-formers  for  cider-presses," 
nbination  with  an  extended  pomace- 
of  pomace  therein,  substantially  as 
I  not  require  invention  to  use  the 
with  the  racks  and  the  cloths, 
re  used  in  connection,  and  an  enclo- 
sed the  operator  to  make  the  pom- 
md  prevented  the  lateral  spreading 
ordinary  mechanical  skill  and  judg- 
or  the  rack  of  the  desired  size. 

restrain  the  infringement  of 
g  the  validity  of  the  patent, 
from  which  complainant  ap- 
e  opinion  of  the  court. 

jllant. 


Bred  the  opinion  of  the  court. 

t  in  the  Circuit  Court  of  the 
District  of  New  York,  for  the 
^o.  187,100,  granted  to  John 
an  "improvement  in  cheese- 
a  application  filed  September 
id  drawings  of  the  patent  are 

s,  in  laying  up  a  *  cheese'  for 
jr  is  folded  up  in  a  cloth,  to 
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secure  uniformity  of  thickness  of  all  the  layers  in  the  mass  or 
cheese,  and  thus  secure  uniform  pressure  on  its  entire  area, 
and  to  avoid  all  tendency  to  break  the  pomace  frames  or  rack. 


mS^" 


Fig,  1 


^i&\ 


Tig,  2, 


To  this  end  it  consists  in  the  employment  of  a  guide-frame,  in 
combination  with  extended. pomace-racks,  as  more  fully  here- 
inafter set  forth.  Figure  1  is  a  perspective  view,  showing  the 
manner  of  laying  up  a  cheese  in  press.     Fig.  2  is  a  cross-seo- 
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tion  at  XX.  In  the  drawing,  A  represents  the  lower  frame- 
work of  a  cider-press,  on  which  is  laid  a  bed,  B.  C  is  a 
pomace-rack,  which  may  be  rigid,  as  shown,  or  flexible,  as 
described  in  letters-patent  No.  148,034,  issued  to  me  March  3, 
187i.  On  this  rack  is  laid  a  guide-frame,  D,  whose  bottom 
girts  are  not  spaced  far  enough  apart  to  extend  the  fuU  length 
of  the  rack  on  which  they  rest.  A  cloth,  E,  large  enough  to 
envelop  the  layer,  is  then  laid  on  the  rack,  inside  the  frame, 
and  opened  out  to  receive  the  pomace,  which  is  '  struck '  level 
with  the  girts  of  the  frame,  after  which  the  cloth  is  folded 
over  the  levelled  pomace,  and  the  frame  is  lifted  off.  The 
next  and  succeeding  racks  are  in  like  manner  laid  on  the  first, 
and  filled  up,  and  a  follower  is  placed  on  the  upper  one,  when 
the  cheese  is  ready  to  press.  Laid  up  in  this  way,  the  several 
layers  are  uniform  in  thickness,  and  the  cheese,  in  mass,  is 
level  on  top,  and  offers  a  uniform  resistance  to  the  pressure, 
over  its  entire  area,  thus  assuring  the  expression  of  all  the 
juice  and  precluding  all  danger  of  breaking  the  pomace-racks. 
If  the  bed  B  be  extended,  a  cheese  may  be  built  upon  a  board 
while  one  is  being  pressed,  and  then  be  shd  under  the  follower 
when  the  first  one  is  removed." 

The  claim  is  in  these  words :  "  The  guide-frame  D,  in  com- 
bination with  an  extended  pomace-rack,  and  a  cloth  to  enclose 
a  layer  of  pomace  therein,  substantially  as  described." 

The  answer  sets  up,  as  defences,  want  of  novelty,  want  of 
patentability,  and  public  use  for  more  than  two  years  before 
the  application  for  the  patent.  After  a  hearing  on  proofs,  a 
decree  was  made  adjudging  the  patent  to  be  invalid  and  dis- 
missing the  bill.    The  plaintiff  has  appealed. 

The  decision  of  the  Circuit  Court,  21  Blatchford,  376, 
proceeded  on  these  grounds :  (1.)  Cloths,  and  also  racks, 
and  also  guide-frames,  having  each  been  used  before,  the 
aggregation  of  them,  as  described  in  the  patent,  was  not  a 
vaUd  combination.  (2.)  The  use  of  the  described  guide-frame, 
in  connection  with  the  racks  and  cloths,  did  not  involve  inven- 
tion. (3.)  The  precise  combination  described  in  the  patent 
was  in  public  use  more  than  two  years  before  the  patent  was 
applied  for. 

VOL.  CXIX— 22 
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Without  examining  any  other  question  raised  in  the  caa 
we  are  of  opinion  that  the  patent  must  be  held  void  on  th 
second  ground  above  mentioned.  A  rack  on  which  to  plac 
the  pomace  was  old,  and  a  cloth  to  cover  the  pomace  lying  o 
the  rack  was  old,  the  two  being  used  in  connection,  and  an  ei 
closure  was  used  with  them,  which  enabled  the  operator  t 
make  the  pomace  of  uniform  depth  on  each  rack,  and  pn 
vented  the  lateral  spreading  of  the  pomace.  The  only  poin 
of  the  invention  would  seem  to  be  the  use  of  a  guide-fram 
smaller  than  the  rack,  or,  in  other  words,  the  use  of  a  racl 
larger  than  the  guide-frame.  There  was  no  invention  in  mal 
ing  the  guide-frame  or  the  rack  of  the  desired  size.  It  n 
quired  only  ordinary  mechanical  skill  and  judgment.  Withii 
the  recent  cases  in  this  court  on  the  subject  the  patent  must  b 
held  void.  Vinton  v.  iramilton^  104  U.  S.  485 ;  Ilall  v.  Moi 
Tieale,  107  U.  S.  90 ;  Atlantic  ^Vork^  v.  Brady,  107  U.  S.  19i 
200 ;  Slawson  v.  Grand  Street  Railroad  Co,,  107  U.  S.  649 
King  v.  Galhm,  109  tJ.  S.  99;  Double- Pointed  Tack  Co.\ 
Two  Rivers  Manufacturing  Co,,  109  U.  S.  117 ;  JSstey  v.  Bui 
detty  109  U.  S.  633 ;  Bussey  v.  Excelsior  Manufa<;turing  Co 
110  IT.  S.  131 ;  Pennsylvania  Railroad  Co,  v.  Locomotii 
Truck  Co,,  110  U.  S.  490 ;  PhilUps  v.  Detroit,  111  U.  S.  604 
Morris  v.  McMillin,  112  IJ.  S.  244;  IloUister  v.  Benedu 
3Ianufacturing  Co,,  113  U.  S.  59;  Thompson  v.  Boissdiei 
114  U.  S.  1,  11 ;  Stephenson  v.  Brooklyn  Railway  Co.,  11 
IT.  S.  149;  JTale  Lock  Manufacturing  Co.  v.  Sargent,  11 
U.  S.  554;  Gardner  v.  Herz,  118  U.  S.  180. 

Decree  affirmei 
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:   COURT   OF   CLAIMS. 

5.  — Decided  December  13, 18M. 

debtor  a  negotiable  instrument  of  the 
it,  and  sells  it  for  its  market  value  to  a 
•r  on  the  original  debt. 
r.  S.  256,  affirmed. 

)  Court  of  Claims.  The  petition 
le  Cullinane  since  deceased,  the 
re  plaintiffs  below,  and  the  per- 
inane.  The  contracts  called  for 
a  dispute  about  the  quality  of 
3  finally  adjusted,  and  a  settle- 
forth  in  the  findings  of  fact  by 

ndence  hereinbefore  set  forth, 

between  the  claimant  and  his 

fibers  of    the    board,   resulting 

aUng  by  the  claimant  and  the 

existed  between  the  Board  of 
►f  Columbia  and  Patrick  Culli- 
Lct  of  said  Cullinane  for  improv- 
L  the  city  of  Washington,  it  is 
ieducting  from  the  total  amount 
fifteen  thousand  dollars,  in  con- 
ic work,  in  the  judgment  of  the 
Ay  chargeable  against  the  Met- 
kvhich  said  amount  is  to  be  here- 
d  and  s^id  company ;  bonds  to 
the  balance  due  him. 
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Counsel  for  Appellees. 

"  Witness  our  hands  and  seals  this  thirteenth  day  of  Septem- 
ber, A.D.  eighteen  hundred  and  seventy-three. 

"PATRICK  CULLINANE.  [seal.] 

H.  D.   COOKE.  [seal.] 

ales:.  E.   shepherd.  [seal.] 

JAMES  A.  MAGEUDEE.  [seal.] 

ADOLF  CLUSS.  [seal.] 

H.  A.  WILLAED.  [seal.] 

"  It  does  not  appear  that  there  was,  before  or  at  the  time  of 
the  signing  of  this  paper,  any  other  agreement  than  this 
between  the  claimant  and  the  board  as  to  the  settlement  of 
the  matters  of  diif  erence  between  them ;  nor  does  it  appear 
that  there  was  any  stipulation  connected  with  said  settlement, 
which,  after  having  been  agreed  upon  between  the  parties, 
was  omitted,  by  mistake  or  otherwise,  from  said  paper. 

"  XIII.  In  pursuance  of  the  agreement  set  forth  in  the  next 
preceding  finding  the  treasurer  of  the  board  issued  and  dehv- 
ered  to  the  claimant  bonds  of  the  District  of  Columbia,  of  the 
description  known  as  '  permanent  improvement  bonds,'  to  the 
amount,  on  their  face,  of  $113,950,  for  that  amount  found  to 
be  due  him  for  the  work  done  by  him  under  the  contracts 
referred  to  in  the  first  three  of  the  foregoing  findings,  after 
deducting  $15,000  for  defective  work;  of  which  bonds  the 
following  is  a  sample :     [Then  follows  a  copy  of  the  bond]. 

"  XIV.  At  the  time  of  the  delivery  of  said  bonds  to  the 
claimant  they  were,  in  the  money  market,  below  par,  and  he 
knew  that  fact. 

"XV.  After  receiving  said  bonds  the  claimant  hypothe- 
cated $45,000  of  them  with  one  Blumenburg,  as  security  for 
money  borrowed  of  him.  The  remainder  of  them  he  sold,  but 
when,  or  for  what  prices,  does  not  satisfactorily  appear. 

The  Court  of  Claims  dismissed  the  petition,  from  which  plain- 
tiflf  appealed. 

Mr.  V.  B.  Edwards  for  appellant. 

Mr.  Assistant  AtUyrney  General  Maury  for  appellee. 
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slivered  the  opinion  of  the  court. 

is  affirmed  on  the  authority  of 
lumbia,  113  U.  S.  258.  It  hav- 
he  court  below  that  no  mistake 
he  contract  to  writing,  no  ques- 
rt  on  that  branch  of  the  case. 

Affirmed. 


V.  BUSTER 

OF  THE  UNTIED  STATES  FOB  THE 
WEST   VIEGINIA. 

.  —  Decided  December  18, 1886. 

9urt  of  the  United  States  in  an  action 
tip  of  the  parties  to  the  suit,  the  dec- 
relative  citizenship. 

low  is  reversed  by  reason  of  failure  of 
ship  necessary  to  give  jurisdiction,  it  is 
rt,  on  the  case  coming  back,  to  allow 

to  try  title  to  real  estate.    The 

f  the  city  of  New  York  and  of 
ilains  of  William  B.  Buster  and 
•etpfore,  to  wit,  on  the  first  day 
aintiflf  was  possessed  in  fee  of  a 
I  lying  and  being  in  the  county 
b  Virginia,  which  land  was  con- 
tee,  to  John  Halsted  on  the  r)th 
d  is  more  particularly  described 
nith  and  Anderson  G.  Grinnan 
Manufacturing  Company,  dated 
i7,  as  follows,  to  wit  fTTere  fol- 
id  bounds] ;  also  a  certain  parcel 
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of  land  bounded  on  the  south  by  the  foregoing  boundary, 
the  north  by  the  Great  Kanawha  Eiver,  being  the  weste 
part  of  the  Huddleston  survey  by  a  line  running  from  1 
northerly  to  the  southerly  side  of  the  same,  containing  ab< 
one  hundred  acres,  being  a  part  of  the  tract  known  as  I 
Huddleston  tract.  And,  being  possessed  of  the  whole  of  1 
foregoing  described  land,  the  defendants  afterwards,  to  \^ 
on  the  10th  day  of  February,  1873,  entered  into  said  premi 
and  unlawfully  withheld  from  said  plaintiff  the  possess! 
thereof,  to  his  damage  of  $5000." 

Defendants  pleaded  not  guilty.  A  trial  was  had,  resulti 
in  a  verdict  for  defendants,  and  judgment  was  entered  on  1 
verdict ;  to  review  which  this  writ  of  error  was  sued  out. 

Mr,  A,  Burlew  for  plaintiff  in  error. 

Mr,  J.  F,  Brown  {Mr,  W,  MoUohan  was  with  him  on  i 
brief)  for  defendants  in  error. 

Mr.  Chief  Justice  WaIte  dehvered  the  opinion  of  t 
court. 

This  record  does  not  show  that  the  Circuit  Court  ha3  jui 
diction  of  the  suit,  which  depends  alone  on  the  citizenship 
the  parties.  In  the  declaration  it  is  stated  that  Halsted,  t 
plaintiff,  is  a  citizen  of  New  York,  but  nothing  is  said  of  t 
citizenship  of  the  defendants.  Neither  is  there  anything 
the  rest  of  the  record*  to  show  what  their  citizenship  actual 
was.  For  this  reason  the  judgment  is  reversed,  but,  as  t 
fault  rests  alone  on  the  plaintiff,  whose  duty  it  was,  in  brin 
ing  the  suit,  to  make  the  jurisdiction  appear,  the  reversal  w 
be  at  his  cost  in  this  court.  Hancock  v.  Holbrooke  112  U. 
229.  If  the  citizenship  of  the  defendants  was,  in  fact,  su< 
at  the  commencement  of  the  suit  as  to  give  the  Circuit  Cou 
jurisdiction,  it  will  be  in  the  power  of  that  court,  when  tl 
case  gets  back,  to  allow  the  necessary  amendment  to  be  nia< 
and  then  proceed  to  trial.  This  whole  subject  was  recent 
considered  at  the  present  term  in  Tlie  Continental  Life  Inm 
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ame  Co.  v.  RTwads^  cmte^  237,  and  it  is  only  necessary  to  refei 
now  to  the  opinion  in  that  case  and  the  authorities  there  citec 
for  the  reasons  of  thig  judgment. 

Reversed  at  the  cost  of  the  plaintiff  in  error 


COIT  V.  GOLD  AMALGAMATING  COMPANY. 

APPEAL    FROM    THE    CERCUrT    COURT    OF    THE   UNITED   STATES   FOI 
THE   EASTERN   DISTRICT   OF   PENNSYLVANIA. 

Argued  November  18, 19, 1886.  —Decided  December  6, 1886. 

Where  the  charter  of  a  corporation  authorizes  capital  stock  to  be  paid  foi 
in  property,  and  the  shareholders  honestly  and  in  good  faith  pay  foi 
their  subscriptions  to  shares  in  property  instead  of  money,  third  parties 
have  no  ground  of  complaint. 

A  gross  and  obvious  overvaluation  of  property  conveyed  to  a  corporatioi 
in  consideration  of  an  issue  of  stock  at  the  valuation,  is  strong  evidence 
of  fVaud  in  an  action  against  a  stockholder  by  a  creditor  to  enforce  per 
sonal  liability  for  his  debt. 

This  was  a  bill  in  equity  against  a  corporation  and  its  stock 
holders  to  enforce  a  debt  due  from  the  former  against  the 
latter.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Edward  F,  Hoffman  and  Mr.  Charles  Hart  for  appel 
lant  cited :  Talker  v.  Wall<ice^  6  Daly,  364 ;  Osgood  v.  King 
42  Iowa,  478 ;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  (8  Stewart 
501,  513. 

Mr.  B.  C.  McMurtrie  {Mr.  Pierce  Archer  was  with  him  oi 
his  brief)  cited :  Ochiltree  v.  Bailroad  Co.,  21  Wall.  249 ;  B( 
State  Ins.  Co.,  14  Fed.  Rep.  28 ;  Be  Telegraph  Construction  Co. 
L.  R.  10  Eq.  384 ;  Cooper  v.  Frederick,  9  Ala.  Y38,  742 ;  Be  South 
Mountain  Mining  Co.,  7  Sawyer,  30 ;  Same  Matter,  8  Saw 
yer,  366. 
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Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  defendant,  the  North  Carolina  Gold  Amalgamating 
)mpany,  was  incorporated  under  the  laws  of  North  Caro 
la,  on  the  30th  of  January,  1874,  for  the  purpose,  among 
her  things,  of  working,  milling,  smelting,  reducing,  and 
saying  ores  and  metals,  with  the  power  to  purchase  such 
operty,  real  and  personal,  as  might  be  necessary  in  its  busi- 
es, and  to  mortgage  or  sell  the  same. 

The  plaintiff-  is  the  holder  of  a  judgment  against  the  com- 
my  for  $5489,  recovered  in  the  Court  of  Common  Pleas  of 
diladelphia,  on  the  18th  of  May,  1879,  uix)n  its  two  drafts, 
le  dated  June  1st,  1874,  and  the  other  August  15th,  1874, 
ch  payable  four  months  after  its  date.  Unable  to  obtain 
tisfaction  of  this  judgment  upon  execution,  and  finding  that 
e  company  was  insolvent,  the  plaintiff  brought  this  suit  to 
►mpel  the  stockholders  to  pay  what  he  claims  to  be  due  and 
ipaid  on  the  shares  of  the  capital  stock  held  by  them,  alleg- 
g  that  he  had  frequently  applied  to  the  officers  of  the  com- 
tny  to  institute  a  suit  for  that  purpose,  but  that  under 
irious  pretences  they  refused  to  take  any  action  in  the  prem- 

3S. 

By  its  charter  the  minimum  capital  stock  was  fixed  at 
[00,000,  divided  into  1000  shares  of  $100  each,  with  power 

increase  it  from  time  to  time,  by  a  majority  vote  of  the 
ockholders,  to  two  million  and  a  half  of  dollars.  The  char- 
r  provided  that  the  subscription  to  the  capital  stock  might 
)  paid  "in  such  instalments,  in  such  manner  and  in  such 
'operty,  real  and  personal,"  as  a  majority  of  the  corporators 
ight  determine,  and  that  the  stockholders  should  not  be 
ible  for  any  loss,  or  damages,  or  be  responsible  beyond  the 
sets  of  the  company. 
Previously  to  the  charter,  the  corporators  had  been  engaged 

mining  operations,  conducting  their  business  under  the  name 
id  title  which  they  took  as  a  corporation.  Uix>n  obtaining 
le  charter,  the  capital  stock  was  paid  by  the  property  of  the 
•rmer  association,  which  was  estimated  to  be  of  the  value  of 
100,000,  the  shares  being  divided  among  the  stockholders  in 
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)ective  interests  in  the  property.    Each 

estimate  upon  the  property;  and  the 

inted  to  $137,500.    This  sum  they  re- 

imuch  as  the  capital  stock  was  to  be  of 

ds,  and  it  is  the  principal  basis  of  his 
on  thus  put  upon  the  property  was 
itly  made  at  an  amount  far  above  its 
that  the  property  consisted  only  of  a 
►res,  the  right  to  u§;e  a  parent  called  the 
e  charter  of  the  proposed  organization ; 
no  market  or  actual  value,  and,  there- 
bocl^  issued  thereon  was  not  fully  paid, 
iial  extent,  and  that  the  holders  thereof 
le  corporation  and  its  creditors  for  the 

lat  actual  fraud  was  committed  in  the 
,  and  that  the  complainant  had  given 
T  from  a  behef  that  its  stock  was  fully 
oubtedly  be  substantial  ground  for  the 
re  the  charter  authorizes  capital  stock 
Y^  and  the  shareholders  honestly  and  in 
perty  instead  of  money  in  payment  of 
rd  parties  have  no  ground  of  complaint, 
•ent  from  that  in  which  subscriptions  to 
ish,  and  where  only  a  part  of  the  instal- 
In  that  case  there  is  still  a  debt  due  to 
,  if  it  become  insolvent,  may  be  seques- 
)  creditors,  as  a  trust  fund  liable  to  the 
:s.  But  where  full  paid  stock  is  issued 
there  must  be  actual  fraud  in  the  trj.ns- 
ors  of  the  corporation  to  call  the  stock- 
A  gross  and  obvious  overvaluation  of 
ng  evidence  of  fraud.  Boynton  v.  Hatch^ 
ott  V.  Van  Brunt,  82  N.  Y.  535 ;  Carr 
St.  413. 

3f  intentional  and  fraudulent  underval- 
is  not  sustained  by  the  evidence.    The 
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patent  and  the  machinery  had  been  used  by  the  corporators  ii 
their  business,  which  was  continued  under  the  charter.  Thej 
were  immediately  serviceable,  and  therefore  had  to  the  com 
pany  a  present  value.  The  corporators  may  have  placed  to 
high  an  estimate  upon  the  property,  but  the  court  below  find 
that  its  valuation  was  honestly  and  fairly  made;  and  there  i 
only  one  item,  the  value  of  the  chartered  privileges,  which  i 
at  all  liable  to  any  legal  objection.  But  if  that  were  deducted 
the  remaining  amount  would  be  so  near  to  the  aggregate  capi 
tal,  that  no  implication  could  be  raised  against  the  entire  goo( 
faith  of  the  parties  in  the  transaction. 

In  May,  1874,  the  company  increased  its  stock,  as  it  was  au 
thorized  to  do  by  its  charter,  to  $1,000,000,  or  10,000  shares  o 
$100  each.  This  increase  was  made  pursuant  to  an  agreemen 
with  one  Howes,  by  which  the  company  was  to  give  him  200( 
shares  of  the  increased  stock  for  certain  lands  purchased  fron 
him.  Of  the  balance  of  the  increased  shares,  4000  were  di 
vided  among  the  holders  of  the  original  stock  upon  the  retun 
and  deUvery  to  the  company  of  the  original  certificates  —  the^ 
thus  receiving  four  shares  of  the  increased  capital  stock  fo 
one  of  the  original  shares  returned.  The  other  4000  share 
were  retained  by  the  company.  The  land  purchased  was  sul 
ject  to  three  mortgages,  of  which  the  plaintiff  held  the  third 
and  the  agreement  was  that,  under  the  first  mortgage,  a  sal 
should  be  made  of  the  property,  and  that  mortgages  for  a  lik 
amount  should  be  given  to  the  parties  according  to  their  severs 
and  respective  amounts,  and  in  their  respective  positions  an 
priorities. 

The  plaintiff  was  to  be  placed  by  the  company,  after  the  n 
lease  of  his  mortgage,  in  the  same  position.  Accordingly  h 
made  a  deed  to  it  of  all  his  interest  and  title  under  the  mor 
gage  held  by  him,  the  trustee  joining  with  him,  in  which  dee 
the  agreement  was  recited.  The  company,  thereupon,  ga\ 
him  its  mortgage  upon  the  same  and  other  property,  whic 
was  payable  in  instalments.  The  plaintiff  also  received  at  tl 
same  time  an  accepted  draft  of  Howe's  on  the  company  f< 
$1000.  When  the  first  instalment  on  the  mortgage  becan 
due,  the  company  being  unable  to  pay  it,  he  took  its  draft  fi 
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the  amount,  $3000,  payable  in  December  following.  It  is 
upon  these  drafts  that  the  judgment  was  recovered  in  the 
Court  of  Common  Pleas  of  Philadelphia,  which  is  the  founda- 
tion of  the  present  suit.  It  is  in  evidence  that  the  plaintiif 
was  fuUy  aware,  at  the  time,  of  the  increase  in  the  stock  of 
the  company,  and  of  its  object.  Six  months  afterwards,  the 
increase  was  cancelled,  the  outstanding  shares  were  called  in, 
and  the  capital  stock  reduced  to  its  original  Umit  of  $100,000. 
Nothing  was  done  after  the  increase  to  enlarge  the  liabilities 
of  the  company.  The  draft  of  Howes  was  passed  to  the  plain- 
tiff and  received  by  him  at  the  time  the  agreement  was  carried 
out  upon  which  the  increase  of  the  stock  was  made;  and  the 
draft  for  §3000  was  for  an  instalment  upon  the  mortgage  then 
executed.  The  plaintiff  had  placed  no  reliance  upon  the  sup- 
posed paid-up  capital  of  the  company  on  the  increased  shares, 
and,  therefore,  has  no  cause  of  complaint  by  reason  of  their 
subsequent  recall.  Had  a  new  indebtedness  been  created  by 
the  company  after  the  issue  of  the  stock  and  before  its  recall, 
a  different  question  would  have  arisen.  The  creditor  in  that 
case,  relying  on  the  faith  of  the  stock  being  fully  paid,  might 
have  insisted  upon  its  fuU  payment.  But  no  such  new  in- 
debtedness was  created,  and  we  think,  therefore,  that  the 
stockholders  cannot  be  called  upon,  at  the  suit  of  the  plaintiff, 
to  pay  in  the  amount  of  the  stock,  which,  though  issued,  was 
soon  afterwards  recalled  and  cancelled. 

Judgment  affirmed. 


BUZAED  V.  HOUSTON. 

APPEAL    FROM   THE   dRCUIT   COURT   OF   THE    UNITED   STATES    FOR 
THE   WESTERN   DISTRICT   OF   TEXAS. 

Argued  November  2«  1886.  —  Decided  December  13, 1886. 

A  court  of  equity  of  the  United  States  will  not  sustain  a  bill  in  equity,  In  a 
case  of  fyaud,  to  obtain  ouly  a  decree  for  the  payment  of  money  by  way 
of  damages,  wlien  the  li)(e  amount  might  be  recovered  in  an  action  at  law. 

A  bill  In  equity  alleged  that  the  defendant,  after  agreeing  in  writing  to  sell 
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to  the  plaintiff  a  certain  number  of  cattle  at  a  specified  price,  induced 
him  to  surrender  the  agreement,  and  to  receive  Instead  thereof  an  as- 
signment Arorn  the  defendant  of  a  similar  contract  of  a  third  peison 
with  him,  and  also  to  pay  the  defendant  a  sum  of  money,  and  to  give  an 
obligation  to  pay  him  another  sum,  by  false  and  fraudulent  representa- 
tions as  to  the  solvency  of  that  person;  and  prayed  for  a  cancellation  of 
the  aforesaid  assignment  and  obligation,  for  a  reinstatement  and  confir- 
mation of  the  original  agreements,  and  its  enforcement  on  such  terms  as 
the  court  might  direct,  or  else  for  a  repayment  of  the  sum  paid,  and  for 
damages,  and  for  further  relief.  Held,  that  the  bill  showed  no  case  for 
relief  in  equity,  because  an  action  of  deceit  would  afford  a  ftiU,  adequate, 
and- complete  remedy. 
If  a  bill  in  equity,  showing  ground  for  legal  and  not  for  equitable  relief, 
prays  for  a  discovery,  as  incidental  only  to  the  relief  sought,  and  the 
answer  discloses  nothing,  but  the  plaintiff  supports  the  claim  by  inde- 
pendent evidence,  the  bill  must  be  dismissed,  without  prejudice  to  an 
action  at  law. 

This  was  a  bill  in  equity,  filed  November  23,  1881,  by 
Buzard  and  Hillard,  citizens  of  Missouri,  against  Houston,  a 
citizen  of  Texas,  the  material  allegations  of  which  were  as 
follows : 

That  the  plaintiffs  were  partners  in  the  business  of  pastur- 
ing and  breeding  cattle  upon  a  tract  of  land  owned  by  them 
in  the  State  of  Texas,  and  on  October  14,  1881,  negotiated  a 
purchase  from  the  defendants  of  fiifteen  hundred  cows  and 
fifty  buUs,  to  be  delivered  at  Lampasas  in  that  State  in  May, 
1882,  at  the  price  of  fifteen  dollars  and  a  half  a  head,  one 
half  payable  upon  the  signing  of  the  contract,  and  the  other 
half  upon  delivery  of  the  cattle;  that  the  terms  of  their 
agreement  were  stated  in  a  memorandum  of  that  date,  signed 
by  the  parties,  and  intended  as  the  basis  of  a  more  formal 
contract  to  be  afterwards  executed ;  and  that  the  plaintiffs  at 
once  paid  to  the  defendant  $500  in  part  performance. 

That  on  October  31,  1881,  the  parties  resumed  negotiations, 
and  met  to  complete  the  contract ;  that  the  defendant  then 
proj)osed  that,  in  Heu  of  the  contract  with  him  for  the  cattle 
mentioned  in  the  memorandum,  the  plaintiffs  should  take  from 
him  an  assignment  of  a  similar  contract  in  writing,  dated 
August  13,  1881,  and  set  forth  in  the  bill,  by  which  one  Mosty 
agreed  to  deliver  to  the  defendant  an  equal  number  of  similar 
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cattle,  at  the  same  time  and  place,  at  the  price  of  fourteen 
dollars  a  head. 

That  the  defendant  then  stated  that  he  had  paid  the  sum  of 
$15,000  on  the  contract  with  Mosty ;  and  asked  that,  in  case 
of  his  assigning  that  contract  to  the  plaintiffs,  they  should  pay 
him  that  sum,  and  also  the  difference  of  a  dollar  and  a  half  a 
head  in  the  prices  mentioned  in  the  two  contracts,  but  finally 
proposed  to  deduct  from  this  twenty-five  cents  a  head. 

That,  as  an  inducement  to  the  plaintiffs  to  make  the  ex- 
change of  contracts,  the  defendant  represented  to  them  that 
Mosty  was  good  and  solvent,  and  able  to  perform  his  contract ; 
that  he  was  better  than  the  defendant,  and  then  had  on  his 
ranch  twelve  hundred  head  of  the  cattle ;  and  that  there  was 
no  doubt  of  the  performance  of  this  contract,  because  one 
Mc Anulty  was  a  partner  with  Mosty  in  its  performance  —  of 
aU  which  the  plaintiffs  kneAV  nothing,  except  that  they  knew 
that  Mc  Anulty  was  a  man  of  wealth,  and  fully  able  as  well  as 
willing  to  perform  his  contracts. 

That  on  November  1,  1881,  the  plaintiffs,  beUeving  and 
relying  on  the  defendant's  representations  aforesaid,  accepted 
his  proposition,  and  paid  the  sum  of  $14,500,  making,  with  the 
sum  of  $500  already  paid,  the  amount  of  $15,000,  which  he 
alleged  he  had  paid  to  Mosty  on  his  contract ;  and  executed 
and  delivered  to  the  defendant  their  obligation  to  pay  him, 
on  the  performance  by  Mosty  of  that  contract,  an  additional 
sum  of  $1837.50,  being  the  profit  on  the  contract  with  Mosty 
in  the  sale  to  the  plaintiffs,  less  the  deduction  of  twenty-five 
cents  a  head ;  and  returned  to  him  his  original  contract  with 
them,  and  in  Ueu  thereof  received  from  him  his  contract  with 
Mosty  and  his  assignment  thereof  to  the  plaintiffs,  endorsed 
thereon,  and  set  out  in  the  bill,  containing  a  provision  tliat  he 
should  not  be  responsible  in  case  of  any  failure  of  perform- 
ance by  Mosty. 

That  the  aforesaid  representations  of  the  defendant  were 
absolutely  untrue,  deceitful  and  fraudulent,  and  were  known 
by  the  defendant  to  be  false,  and  the  plaintiffs  did  not  know 
and  had  no  means  of  knowing  that  they  were  untrue ;  that 
those  representations  were  intended  by  the  defendant  to  de- 
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ceive  the  plaintiffs,  and  did  deceive  them  to  their  great  injury, 
to  wit,  to  the  extent  of  the  amount  of  $15,000  paid  by  them 
to  him,  and  to  the  further  extent  of  $10,000,  for  the  expenses 
necessary  to  obtain  other  cattle,  and  for  the  loss  of  the  increase 
of  such  cattle  for  the  next  year  by  reason  of  the  impossibility 
of  obtaining  them  in  the  exhausted  condition  of  the  market : 
and  that  Mosty  at  the  time  of  the  assignment  was  absolutely 
insolvent  and  had  no  property  subject  to  be  taken  by  his  cred- 
itors, and  his  contract  was  utterly  worthless,  as  the  defendant 
then  knew. 

The  bill  then  stated  that  the  plaintiffs  brought  into  court 
the  contract  between  the  defendant  and  Mosty,  that  it  might 
be  delivered  up  to  the  defendant;  and  also  the  assignment 
thereof  by  the  defendant  to  the  plaintiffs,  that  it  might  be 
cancelled. 

The  bill  prayed  for  a  discovery ;  for  a  rescission  and  cancella- 
tion of  the  assignment  of  the  contract  with  Mosty,  and  also  of 
the  plaintiffs'  obligation  to  pay  to  the  defendant  the  sum  of 
$1837.50;  for  the  repajTnent  to  the  plaintiffs  of  the  excess 
of  money  received  by  the  defendant  from  them  beyond  the 
amount  which  they  were  to  pay  him  under  the  original  con- 
tract ;  for  a  reinstatement  and  confirmation  of  that  contract, 
and  its  enforcement  upon  such  terms  as  the  court  might  deem 
just  and  proper ;  or,  if  that  could  not  be  done,  that  the  defend- 
ant be  compelled  to  restore  to  the  plaintiffs  the  sums  of  $500 
and  $14,500  received  from  them,  and  also  to  pay  them  the 
sum  of  $10,000  for  damages  which  they  had  sustained  by  reason 
of  the  defendant's  fraudulently  obtaining  the  surrender  of  the 
original  contract,  and  by  reason  of  the  other  injuries  resulting 
to  them  therefrom ;  and  for  further  reUef . 

The  defendant  demurred  to  the  bill,  assigning  as  a  cauae  of 
demurrer  that  the  biU  showed  that  the  plaintiffs'  only  cause 
of  action,  if  any,  was  for  the  sums  of  money  paid  by  them  on 
the  contract,  and  for  damages  for  breach  of  the  contract,  for 
which  they  had  an  adequate  and  complete  remedy  at  law. 
The  Circuit  Court  overruled  the  demurrer. 

The  defendant  then  answered  fully  under  oath,  denying 
that  he  made  any  of  the  representations  alleged,  and  repeat- 
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lurrer ;  the  plaintiffs  filed  a  gen- 
estimony  was  taken ;  at  a  hearing 
lie  bill  was  dismissed  with  costs ; 
this  court. 

pellants. 

ppellee,  submitted  on  hig  brief. 

siting  the  case  as  above  reported, 
iourt. 

789,  by  which  the  first  Congress 
;  of  the  United  States  and  defined 
1  that  "  suits  in  equity  shall  not 
)  courts  of  the  United  States,  in 
uate  and  complete  remedy  may 
jptember  24,  1789,  c.  20,  §  IG,  1 
Five  days  later,  on  September  29, 
)posed  to  the  legislatures  of  the 
:erwards  ratified  as  the  Seventh 
ion,  which  declares  that  "  in  suits 
ralue  in  controversy  shall  exceed 
;rial  by  jury  shall  be  preserved." 

1  of  the  Judiciary  Act,  as  often 
whenever  a  court  of  law  is  com- 
a  right,  and  has  power  to  proceed 
a  plain,  adequate  and  complete 
a  court  of  equity,  the  plaintiff 
Lse  the  defendant  has  a  constitu- 
."  JItpp  V.  Baiin,  19  IIow.  271, 
'ley,  13  WaU.  616,  621;  Gm?id 
73,  375 ;  Zewis  v.  Cocl^s,  23  WaU. 
7a,  105  U.  S.  189,  212 ;  KlUian  v. 
573.  In  a  very  recent  case  the 
certainly  means  something ;  and 
was  always  the  law,  it  must,  at 
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least,  have  been  intended  to  emphasize  the  rule,  and  to  impress 
it  upon  the  attention  of  the  courts."  New  York  Guaranty 
Co.  V.  Memphis  Water  Co.,  107  U.  S.  205,  214. 

Accordingly,  a  suit  in  equity  to  enforce  a  legal  right  can  be 
brought  only  when  the  court  can  give  more  complete  and 
effectual  reUef ,  in  kind  or  in  degree,  on  the  equity  side  thai 
on  the  common  law  side ;  as,  for  instance,  by  compelUng  8 
specific  performance,  or  the  removal  of  a  cloud  on  the  title  tc 
real  estate ;  or  preventing  an  injury  for  which  damages  art 
not  recoverable  at  law,  as  in  Watson  v.  Sutherlmid,  5  Wall. 
7:1: ;  or  where  an  agreement  procured  by  fraud  is  of  a  continu 
ing  nature,  and  its  rescission  will  prevent  a  multiplicity  of  suits, 
as  in  Boyce  v.  Grundy,  3  Pet.  210,  215,  and  in  Jones  v.  BolUs^ 
9  Wall.  364,  369. 

In  cases  of  fraud  or  mistake,  as  under  any  other  head  oi 
chancery  jurisdiction,  a  court  of  the  United  States  will  not 
sustain  a  bill  in  equity  to  obtain  only  a  decree  for  the  pay- 
ment of  money  by  way  of  damages,  when  the  like  amount  can 
be  recovered  at  law  in  an  action  sounding  in  tort  or  for  money 
had  and  received.  Parkersburg  v.  Brown,  106  U.  S.  487,  500; 
Amller  v.  Choteau,  107  U.  S.  586 ;  Litchfield  v.  BaUeu,  114 
U.  S.  190. 

In  England,  indeed,  the  court  of  chancery,  in  cases  oi 
fraud,  has  sometimes  maintained  bills  in  equity  to  recover  the 
same  damages  which  might  be  recovered  in  an  action  for 
money  had  and  received.  But  the  reason  for  this,  as  clearly 
brought  out  by  Lords  Justices  Knight  Bruce  and  Turner  in 
Slim  V.  Croucher,  1  D.,  F.  &  J.  518,  527,  528,  was  that  such 
cases  were  within  the  ancient  and  original  jurisdiction  in  chan- 
cery, before  any  court  of  law  had  acquired  jurisdiction  of 
them,  and  that  the  assumption  of  jurisdiction  by  the  courts  of 
law,  by  gradually  extending  their  powers,  did  not  displace  the 
earUer  jurisdiction  of  the  court  of  chancery.  Upon  any  other 
ground,  such  bills  could  not  be  maintained.  Clifford  v. 
Brooke,  13  Ves.  131 ;  Thompson  v.  Barclay,  9  Law  Journal 
(Ch.)  215,  218.  And  we  have  not  been  referred  to  any 
instance  in  which  an  English  court  of  equity  has  maintained 
a  bill  in  such  a  case  as  that  now  before  us.    In  Newham 


Digitized  by 


Google 


V.   HOUSTON.  353 

of  the  Court. 

if  Baron  Alexander  sjiid:  "It  is 
%t  relief  Js  to  be  administered  by 
ase,  for  instance,  of  a  fraudulent 
'se,  or  any  fraud  upon  the  sale  of 
1,  ever  thought  of  filing  a  bill  in 

se  for  which  an  action  of  deceit 
and  would  afford  full,  adequate, 
[)riginal  agreement  for  the  sale  of 
of  any  cattle  in  particular,  does 
x)ni:racts  of  which  equity  would 
If  the  plaintiffs  should  be  or- 
heir  rights  under  that  agreement, 
er  performance  thereof  on  their 
ey  could  have  in  this  suit  would 
3  assessed  by  the  same  rules  as  in 
lar  contract  with  Mosty  and  the 
lintiflfs  are  in  the  plaintiffs'  own 
rescission  of  the  assignment  is 
■  the  contracts  was  procureil  by 
be  no  more  binding  upon  the 
;y ;  and  in  an  action  of  deceit  the 
issignment  of  the  contract  with 
livering  up  that  contract  to  the 
jes  for  the  non-perfonnance  of  the 
ief  is  sought  against  IMosty,  and 
e  bill.  The  obhgation  executed 
mdant  is  not  negotiable,  so  that 
tion.  A  judgment  for  pecuniary 
determine  all  the  rights  of  the 
ss  to  which  the  plaintiifs,  if  they 
entitled.  There  is  therefore  no 
an  be  maintained.  Liaxcrance  Co. 
other  cases  above  cited, 
iue  to  conflicting  testimony  such 
3  can  be  much  better  determined 
itnesses  than  upon  written  de^x)- 
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This  case  does  not  require  us  to  enter  upon  a  considerati 
of  the  question,  under  what  circumstances  a  bill  showing 
ground  for  equitable  relief,  and  praying  for  discovery  as  in 
dental  only  to  the  relief  sought,  is  open  to  a  demurrer  to  t 
whole  bill,  or  may,  if  discovery  Ls  obtained,  be  retained  i 
the  purposes  of  granting  full  relief,  within  the  rule  often  stat 
in  the  books,  but  as  to  the  proper  Umits  of  which  the  autho 
ties  are  conflicting.  It  is  enough  to  say  that  the  case  cleai 
falls  within  the  statement  of  Chief  Justice  Marshall:  "B 
this  rule  cannot  be  abused  by  being  employed  as  a  mere  p 
text  for  bringing  causes,  proper  for  a  court  of  law,  into  a  coi 
of  equity.  If  the  answer  of  the  defendant  discloses  nothir 
and  the  plaintiff  supports  his  claim  by  evidence  in  his  o\ 
possession,  unaided  by  the  confessions  of  the  defendant,  t 
established  rules,  limiting  the  jurisdiction  of  courts,  reqni 
that  he  should  be  dismissed  from  the  court  of  chancery,  a 
permitted  to  assert  his  rights  in  a  court  of  law."  liusMell 
Clarke^  7  Cranch,  69,  89.  See  also  Horsburg  v.  Bdker^  1  P 
232,  236;  Brown  v.  Swann,  10  Pet.  497,  503. 

The  decree  of  the  Circuit  Court,  dismissing  the  bill  gem 
ally,  might  be  considered  a  bar  to  an  action  at  law,  and  it 
therefore,  in  accordance  with  the  precedents  in  Bogers 
Durante  106  U.  S.  644,  and  the  cases  there  cited, 

Ordered  that  the  decree  he  reversed^  and  the  cau^e  remand 
with  directions  to  ent£r  a  decree  disinissing  the  hill  for  wc 
of  jurisdiction,  and  without  jyrejiidice  to  ah  action  at  la 

Mb.  Justice  Bradley  dissenting. 

I  dissent  from  the  judgment  in  this  case  so  far  as  it  dir© 
the  bill  to  be  dismissed  by  the  court  below  for  want  of  equi 
ble  jurisdiction.  The  complainant  had  been  induced  to  gi 
up  a  contract  for  cattle  made  to  him  by  the  defendant,  and 
accept  in  lieu  of  it  an  assignment  from  the  defendant  of  a  c< 
tract  which  he  had  from  a  third  person  who  was  insolve 
and  whose  insolvency  was  not  known  by  the  complainant,  I 
was  knoAvn  by  the  defendant,  though  he  asserted  that  1 
third  person  was  entirely  responsible.     The  bill  seeks  to  ab 
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gate  and  set  aside  the  assignment  and  to  restore  to  com- 
plainant his  original  contract,  on  account  of  the  fraud  and 
misrepresentation  practised  upon  him.  Having  been  induced 
to  pay  $15,000  in  the  transaction,  and  suffered  a  large  amOunt 
of  damages,  he  adds  to  the  relief  sought  a  prayer  to  have  his 
damages  assessed  and  decreed.  This  is  the  case  made  by  the 
bill.  I  think  it  is  clearly  within  the  scope  of  equity  jurisdic- 
tion, both  on  account  of  the  fraud,  and  from  the  nature  of  the 
relief  asked  by  the  complainant,  namely,  the  cancellation  of 
an  agreement,  and  the  reinstatement  of  a  contract  which  he 
had  been  fraudulently  induced  to  cancel.  If  the  bill  had 
prayed  nothing  else,  it  seems  to  me  clear  that  it  would  have 
presented  a  case  for  equity.  A  court  of  law  could  not  give 
adequate  relief.  The  existence  of  the  assignment  and  the  can- 
cellation of  the  first  agreement  would  embarrass  the  plaintiff 
in  an  action  at  law.  It  is  different  from  the  case  of  a  lost 
note  or  bond.  Fraud  is  charged,  and  documents  exist  which 
in  equity  ought  not  to  exist.  I  think  the  complainant  is  enti- 
tled to  have  the  fraudulent  transaction  wiped  out,  and  to  be 
restored  to  his  original  status. 


KKAMEK  V.  COHK 

APPEAL    FROM    THE    DISTRICT    COURT    OF    THE    UNITED    STATES    FOR 
THE   WESTERN    DISTRICT   OP   ARKANSAS. 

Submitted  November  12, 1886.  —  Decided  December  13, 1886. 

A  biU  in  equity  by  an  assignee  in  bankruptcy  against  tlie  bankrupt  and  an- 
other person,  aUeging  that  the  bankrupt,  with  intent  to  defraud  his  cred- 
itors, coneealed  and  sold  his  property,  and  tliat  he  invested  the  proceeds 
in  a  business  carried  on  by  him  in  the  name  of  the  other  defendant, 
should,  upon  a  failure  to  prove  the  latter  allegation,  be  dismissed,  with- 
out prejudice  to  an  action  at  law  against  the  bankrupt. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Morru  M,  Cohn  for  appellant. 
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Mr,  M,  II.  Sandels  {Mr,  J,  II.  Clendening  was  with  him) 
for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  bill  in  equity  was  filed  by  the  assignee  in  bankruptcy 
of  Isaac  Cohn,  against  him  and  Mark  S.  Cohn,  alleging  that 
Isaac  Cohn,  before  the  adjudication  of  bankruptcy,  and  with 
intent  to  defraud  his  creditors,  concealed  his  property  and  sold 
it  for  a  large  sum  of  money,  and,  after  obtaining  his  discharge 
in  bankruptcy,  invested  that  money  in  a  stock  of  goods,  with 
which  he  had  since  carried  on  business  in  the  name  of  the 
other  defendant ;  that  this  stock  in  fact  consisted  of  the  prop 
erty  so  kept  back  Irom  his  creditors,  ^vith  the  increase  thereof 
and  that  the  other  defendant  had  httle,  if  any,  interest  therein; 
and  praying  for  an  answer,  an  injunction,  a  receiver,  an  ac 
count,  and,  upon  failure  to  answer  and  account,  for  a  decree 
vesting  in  the  plaintiff  the  title  in  the  stock,  and  for  further 
reUef. 

The  defendants  answered  separately  upon  oath,  denying 
these  allegations,  and  alleging  that  the  business  was  carried 
on  by  Isaac  Cohn  as  clerk  of  the  other  defendant,  and  \mis 
wholly  owned  by  the  latter. 

At  the  hearing  upon  pleadings  and  proofs,  the  court  was  oi 
opinion  that  the  plaintiff  was  entitled  to  recover  against  Isaac 
Cohn,  for  money  and  assets  fraudulently  withheld  by  him  from 
his  assignee  in  bankruptcy,  the  sum  of  §6500,  but  that  the 
plaintiff  had  failed  to  connect  the  other  defendant  with  the 
fraudulent  withholding  of  assets ;  and  therefore  entered  a  de 
cree  against  Isaac  Cohn  for  that  sum  and  costs,  but  as  to  the 
other  defendant  dismissed  the  bill  with  costs. 

The  plaintiff  and  Isaac  Cohn  each  filed  a  petition  for  a  re- 
hearing. The  plaintiff's  ]>etition  was  denied.  But  upon  the 
petition  of  Isaac  Cohn  it  was  ordereel  that  as  to  him,  "  it  ap 
pearing  to  the  court  that  it  is  without  jurisdiction  in  this  case/' 
the  former  decree  be  set  aside  and  the  biU  be  dismissed  with 
costs  and  without  prejudice.  The  plaintiff  appealed  to  this 
court. 
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No  reason  is  shown  for  sustaining  the  appeal.  So  far  as 
the  plaintiffs  claim  was  against  Isaac  Cohn  personally,  an  ac- 
tion at  law  to  recover  the  value  of  the  property  fraudulently 
concealed  and  sold  by  him  would  afford  a  fall,  adequate  and 
complete  remedy.  The  only  pretence  for  resorting  to  equity 
was  the  allegation  that  the  proceeds  of  that  property  had  been 
invested  in  the  stock  in  goods  of  a  business  carried  on  by  him 
in  the  name  of  the  other  defendant,  whereby  it  was  sought  to 
aflFect  the  latter  and  the  goods  with  a  trust  in  favor  of  the 
creditors  of  Isaac,  and  of  the  plaintiff  as  representing  them. 
But  the  proof  wholly  failed  to  support  that  allegation,  and 
showed  that  the  plaintiff  had  no  right  of  action,  except  to 
recover  pecuniary  damages  against  Isaac  alone.  It  thus  ap- 
peared that  the  plaintiff  never  had  any  claim  within  the 
cognizance  of  a  court  of  equity ;  and  the  bill  was  rightly  dis- 
missed generally  as  to  the  second  defendant,  and  without  pre- 
judice to  an  action  at  law  against  the  first  defendant.  Dowell 
V.  Mit€?ie!lylO?>  U.  S.  430;  Buzard  v.  Houston^  ante^  347,  just 
decided. 

Decree  affirmed. 


WILLIAMSPOET  BANK  v.  KNAPP. 

ESBOB   TO   THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR    THE 
WESTERN   DISTRICT   OF   PENNSYLVANIA. 

Argued  November  23,  24, 1886.  —  Decided  December  13, 1886. 

Each  question  certified  to  this  court  upon  a  division  of  opinion  of  the  judges 
in  the  Circuit  Court  must  be  a  distinct  point  of  law,  clearly  stated,  and 
not  the  whole  case,  nor  whether  upon  the  evidence  judgment  should  be 
for  one  party  or  for  the  other. 

The  original  action  was  debt  on  §  5198  of  the  Revised  Stat- 
utes, brought  in  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  against  a  national  banking 
association  established  within  that  district,  to  recover  twice  the 
amount  of  interest,  at  the  rate  of  nine  per  cent.,  received  by  the 
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defendant  upon  the  discount  of  certain  promissory  notes.  Sec 
tion  5197  prohibits  any  such  association  from  receiving  upoi 
such  a  discount  a  higher  rate  of  interest  than  is  allowed  b; 
the  laws  of  the  State  in  which  the  bank  is  established,  excep 
that  where  by  the  laAvs  of  the  State  "  a  different  rate  is  hmite< 
for  banks  of  issue  organized  under  State  laws,"  the  rate  » 
limited  is  allowed.  The  answer  denied  that  the  defendan 
ow^ed  the  sums  demanded,  or  had  violated  any  provision  of  tli 
national  banking  act. 

The  record  showed  that  at  the  trial  certain  oral  testimony 
therein  stated,  was  offered  by  the  plaintiffs  in  support  of  thei 
allegations,  was  objected  to  by  the  defendant,  the  objectioi 
was  overruled,  and  the  defendant  took  exceptions.  The  recon 
also  showed  that  the  defendant,  for  the  purpose  of  proving 
that  at  the  time  of  the  discounts  in  question  there  were  bank 
of  issue,  organized  under  the  law^s  of  Pennsylvania,  allowed  h 
receive  interest  on  discounts  at  as  high  a  rate  as  that  receiver 
by  the  defendant,  offered  in  evidence  charters  from  the  legis 
lature  of  Pennsylvania  of  a  number  of  banks,  (the  titles  o 
Tv^hich  were  given,)  some  of  w^hich  were  thereby  expressly  au 
thorized  to  receive  interest  at  such  rates  as  might  be  agree( 
upon  by  the  parties  ;  and  also  offered  in  evidence  a  number  o 
other  bank  charters,  in  connection  with  evidence  that  some  o 
the  banks  issued  notes  of  circulation,  commonly  called  banl 
notes,  without  special  authorization  of  law,  in  order  "  to  shov 
that  incorporated  banks  and  banking  companies  in  Pennsyl 
vania  issued  notes  of  circulation,  commonly  called  bank  notes 
under  their  respective  general  corporate  powers,  and  not  b) 
virtue  of  any  special  authorization  of  law  to  issue  such  notes 
and  to  show  that  incorporated  banks  and  banking  compaHie 
in  Pennsylvania,  not  specially  prohibited  from  issuing  sucl 
notes,  are  banks  of  issue  within  the  meaning  of  the  act  o 
Congress,  by  virtue  of  their  incorporation  and  organization  as 
l)anks  or  banking  companies,  and  without  any  special  authori 
sation  of  law  to  issue  such  notes ; "  and  the  evidence  so  offeree 
by  the  defendant  was  objected  to  by  the  plaintiffs,  and  ad 
Quitted  subject  to  their  exception. 

The  record  further  showed  that  a  verdict  was  returned  foi 
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the  plaintiffs,  and  that  the  Circuit  Judge  and 
Judga  signed  a  certificate  that  they  were  opposec 
upon  the  following  questions  arising  at  the  trial : 

"First.  Whether  under  the  evidence  the  def 
legally  authorized  to  take,  receive,  reserve  and  chj 
loans  or  discounts  made  for  the  plaintiffs  upon  the 
of  exchange  and  other  evidences  of  debt,  offered  a 
in  evidence  on  the  part  of  the  plaintiffs,  at  the  ra 
^t  charged  by  the  defendant  and  paid  by  the 
shown  in  evidence,  to  wit,  at  the  rate  of  nine  per 
annum. 

"  Second.  Whether  under  the  laws  of  the  Stal 
sylvania  a  rate  of  interest  or  discount  was  limited  1 
issue,  organized  under  State  laws,  at  a  rate  equal  t 
ing  that  charged  by  the  defendant  to  the  pla 
whether  the  defendant  was,  under  the  evidence  a 
of  Congress,  allowed  to  take,  receive,  reserve  and 
rate  so  Umited  for  the  discounts  made  for  the  plair 
at  the  rate  of  nine  per  centum  per  annum. 

"Third.  Whether  the  decision  of  the  Supren 
Pennsylvania,  '  that  there  are  no  banks,  nor  have 
any  such  banks  in  Pennsylvania,  authorized  to  t 
ceive  interest  at  a  greater  rate  than  six  per  cent., 
and  conclusive  upon  the  judgment  of  the  courts  of 
States  in  determining  the  construction  and  effect 
vania  of  the  acts  of  Congress  commonly  called  t^ 
acts,  and  especially  §§  5197  and  5198  of  the  B 
utes  of  the  United  States. 

"Fourth.  Whether  upon  the  whole  evidence  t 
was  entitled  to  recover." 

Judgment  was  rendered  for  the  plaintiffs  in 
$2150.38,  and  the  defendant  sued  out  this  writ  of 

Mr.  C.  La  Rue  Munson  and  Mr.  William  II,  A? 
plaintiff  in  error.  Mr.  Henry  W.  Watson  was  wi 
the  brief. 

Mr.  Henry  C.  Parsons  and  Mr.  Henry  C.  Mc^ 
defendants  in  error.  Mr.  J.  C.  IliU  and  Mr.  1 
were  with  them  on  the  brief. 
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Mr.  Justice  Gray,  after  stating  the  case  as  above  reported 
delivered  the  opinion  of  the  court. 

Assuming,  what  does  not  appear  in  the  record,  that  the  ev. 
dence  stated  in  the  bills  of  exceptions  was  all  the  evidenc 
introduced  at  the  trial  and  referred  to  in  the  certificate  o 
division,  that  certificate  is  clearly  insufficient  to  support  th 
jurisdiction  of  this  court. 

Under  the  acts  of  Congress,  authorizing  questions  arisinj 
on  a  trial  or  hearing  before  two  judges  in  the  Circuit  Couil 
and  upon  which  they  are  divided  in  opinion,  to  be  certified  t 
this  court  for  decision,  it  has  always  been  held  that  each  quei 
tion  certified  must  be  one  of  law,  and  not  of  fact,  nor  c 
mixed  law  and  fact,  and  that  it  must  be  a  distinct  point  c 
proposition,  clearly  stated,  and  not  the  whole  case,  nor  th 
question  Avhether  upon  the  evidence  the  judgment  should  h 
for  one  party  or  for  the  other.  Saunders  v.  Goiddy  4  Pe^ 
392  ;  United  States  v.  Baihi/,  9  Pet.  267 ;  Weeth  v.  JS^ew  Em 
land  Mortgage  Co,^  106  U.  S.  605 ;  California  Paving  Co.  ^ 
MoUtor,  113  U.  S.  609,  615-617;  WaterviUe  v.  VanSlyke,  11 
U.  S.  699-704. 

Tested  by  these  rules,  the  first  and  second  questions  cert 
fied,  each  being  whether  "  under  the  evidence  "  the  defendai 
Avas  authorized  to  receive  interest  at  a  certain  rate,  as  well  i 
the  fourth  question,  "whether  upon  the  whole  evidence  tl 
plaintiff  was  entitled  to  recover,"  are  not  questions  which  th 
court  is  required  or  authorized  to  ansAver. 

The  third  question  is  equally  irregular  and  insufficient.  Ii 
stead  of  being  clearly  and  distinctly  stated,  it  is  quite  obscu] 
and  ambiguous,  for  it  does  not  show  whether  the  suppose 
decision  of  the  Supreme  Court  of  Pennsylvania,  "  that  thei 
are  no  banks,  nor  have  there  been  any  such  banks  in  Pennsj 
vania,  authorized  to  take  and  receive  interest  at  a  greater  rai 
than  six  per  cent.,"  was  based  upon  matter  of  law,  or  matt^ 
of  fact,  or  both.  The  latest  reported  decision  of  that  coui 
to  Avhich  the  learned  counsel  for  the  plaintiff  in  error  refern 
to  explain  this  question,  affirmed  a.ruhng  of  a  lower  cou 
that,  "  in  fact  and  in  law,  there  is  no  bank  of  issue  in  Pen 
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sylvania,  authorized  to  charge  a  rate  of  interest  in  excess  of 
the  legal  rate ; "  and  said  nothing  upon  the  question  whether 
there  ever  had  been  any  such  banks.  Lebanon  National  Bank 
V.  Karmany^  98  Penn.  St.  65,  73. 

Neither  the  amount  of  the  judgment  below,  nor  the  certifi- 
cate of  division,  being  sufficient  to  give  this  court  jurisdiction, 
it  necessarily  follows,  as  was  held  in  Weeth  v.  New  Enfjland 
Mortgage  Co,  and  WaterviUe  v.  Van  Slyke,  above  cited,  that 
the 

Writ  of  error  must  he  dismissed. 


WTLIE  V.  NOETHAMPTON  BANK. 

ERBOE  TO   THE   CIECUIT   COURT    OF    THE    UNITED    STATES    FOR    THE 
SOUTHERN   DISTRICT   OF   NEW   YORK. 

Argued  November  24, 1886.  — Decided  December  13, 1886 

Fhe  robbery  by  burglars  of  securities  deposited  for  safe-keeping  in  the 
vaults  of  a  bank  is  no  proof  of  negligence  on  tlie  part  of  the  bank. 

[t  is  competent  for  a  national  bank  to  take  steps  for  the  recovery  of  its 
property  stolen  by  burglars,  and  to  agree  to  take  like  steps  for  the  re- 
covery of  the  property  of  others  deposited  with  it  for  safe-keeping  and 
stolen  at  the  same  time ;  and  want  of  proper  diligence,  skill,  and  care  in 
performing  such  an  undertaking  is  ground  of  liability  to  respond  in  dam- 
Ages  for  failure :  but  the  evidence  in  this  case  failed  to  establish  either 
.«*nch  an  agreement,  or  the  want  of  diligence  and  care,  and  the  jury  was 
properly  instructed  to  return  a  verdict  for  defendant. 

This  was  an  action  against  a  national  bank  to  recover  the 
alue  of  certain  securities  deposited  in  its  vaults,  and  stolen 
herefrom  by  burglars.  The  case  is  stated  in  the  opinion  of 
he  court. 

2fr.  George  II,  Adams  for  plaintiff  in  error  cited :  National 
3ank  v.  Graham^  100  U.  S.  699 ;  WJiitney  v.  Bank,  1  Morri- 
s's Transcript,  263 ;  S.  C.  50  Vt.  388 ;  Wiley  v.  Bank  of  Brat- 
\ehoro,  47  Vt.  546;  Baylis  v.  TraveUer^  Ins.  Co.,  113  U.  S. 
16,  320. 
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Mr.  William  G.  Peckham  {Mr.  Elijphalet  Williams  Tyler 
Avas  with  him  on  the  brief)  for  defendant  in  error  cited :  AUt- 
gheny  County  Workhouse  v.  Moore,  95  Penn.  St.  408 ;  Cherni- 
cal  Bank  v.  Kohner,  8  Daly,  530 ;  Bright  v.  Metarie  Cemetery^ 
33  La.  Ann.  58;  Foster  v.  Essex  Bank,  17  Mass.  479;  S.  C.  9 
Am.  Dec.  168;  McLemore  v.  Louisiana  Bank,  91  U.  S.  27; 
Claflin  V.  Meyer,  75  N.  Y.  260 ;  First  Nat  Bank  v.  Ocean 
Bank,  60  K  Y.  278;  Dudley  v.  Scranton,  57  N.  Y.  424: 
Parker  v.  Renssdaer  <&  Saratoga  Pailroad,  16  Barb.  315; 
Delevan  v.  Simonson,  35  N.  Y.  Superior  Court,  243 ;  Boss  v. 
Mather,  51  N.  Y.  108. 

Me.  Justice  Matthews  delivered  the  opinion  of  the  court. 

This  was  an  action  in  law  originally  commenced  by  the 
plaintiflF  in  error  in  the  Superior  Court  of  the  City  of  Xew 
York,  and  removed  by  the  defendant  into  the  Circuit  Court. 
The  complaint  alleged,  that,  on  the  26th  day  of  Januar}% 
1876,  the  plaint iflf  was  the  owner  of  eight  first  mortgage 
bonds  of  the  Pacific  Eailroad  Company  of  Missouri,  for  $1000 
each,  with  coupons  attached,  which,  at  that  time,  were  in  the 
custody  of  the  defendant  for  safe-keeping  under  an  agreement 
by  which  the  defendant  agreed  to  keep  the  same  safely  and 
deUver  them  to  her  upon  demand,  but  that  on  that  day  the 
defendant's  bank  was  broken  into  by  burglars  and  a  large 
amount  of  property  taken  by  them  therefrom,  amounting  in 
value  to  over  $1,600,000,  consisting  chiefly  of  bonds,  stocks, 
and  other  similar  securities,  with  some  money,  the  proj^erty  in 
part  of  the  bank  and  of  others,  and  including  the  plaintiflPs 
bonds  and  coupons;  and  it  is  averred  that  the  said  loss  by 
robbery  occurred  in  consequence  of  a  want  of  due  care  on  the 
part  of  the  defendant. 

It  is  further  alleged  by  the  plaintiff,  that,  shortly  after  the 
said  loss,  "  the  plaintiff  was  intending  and  was  about  to  enter 
in  good  faith  upon  negotiations  and  to  take  measures  for  the 
recovery  of  her  said  bonds  and  coupons  from  whomsoever 
then  possessed  the  same ;  that  thereafter,  and  about  the  time 
last  mentioned,  the  defendant  represented  to  the  plaintiff  that 
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the  defendant  was  about  to  take  measures  for  the  recovery  of 
the  property  so  taken,  and  expected  to  recover  all  of  said 
property  in  bulk,  or  the  greater  part  thereof,  from  the  persons 
taking  the  same  as  aforesaid,  by  means  of  rewards  and  other 
measures,  and  was  undertaking,  or  about  to  undertake,  negoti- 
ations with  said  person  or  persons,  to  the  plaintiff  unknown, 
for  accomplishing  the  same;  and  the  defendant  then  further 
represented,  that  it  expected  to  receive  such  restoration  if  it  was 
allowed  to  act  therein  in  behalf  of  the  plaintiff  and  in  behalf 
of  other  depositors  and  losers  who  were  in  the  same  position 
as  the  plaintiff;  and  the  defendant  further  represented,  that 
it,  the  said  defendant,  was  in  a  better  position  to  negotiate  for 
the  restoration  of  said  property  as  aforesaid,  and  could  accom- 
plish the  same  at  less  expense,  than  if  the  plaintiff  and  other 
individuals,  owners  and  losers  of  said  property,  were  to  act  in 
that  respect  independently. 

"  That  thereupon,  and  at  or  about  the  time  last  stated,  the 
defendant  requested  the  plaintiff  to  permit  and  autliorize  the 
defendant  to  act  for  her  and  in  her  behalf  in  the  respects  men- 
tioned, and  in  such  negotiations,  for  the  recovery  of  her  said 
bonds  and  coupons,  with  the  bonds,  stocks,  securities,  and 
other  property  of  the  defendant  and  other  owners  and  losers 
of  property  as  aforesaid ;  and  further  requested  the  plaintiff 
not  to  undertake  negotiations  with,  or  offer  rewards  or  other 
inducements  to  the  persons  who  had  taken  or  were  in  posses- 
sion of  said  bonds  or  other  property  as  aforesaid,  for  the 
return  of  the  same. 

"That  thereupon,  and  relying  upon  such  representations 
and  all  of  them,  the  plaintiff  compUed  with  such  requests  of 
defendant,  and  did  not  undertake  negotiations  with  or  offer 
rewards  or  other  inducements  to  such  persons  as  aforesaid  for 
the  return  of  her  said  bonds  and  coupons,  and  permitted  and 
authorized  the  defendant  to  act  for  her  and  in  her  behalf  in 
the  respects  mentioned,  and  as  requested  in  such  and  any 
negotiations  for  the  recovery  of  her  said  bonds  and  coupons, 
with  the  bonds,  stocks,  securities,  and  other  property  of  the 
defendant  and  other  owners  and  losers  of  said  property  as 
aforesaid         * 
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"That  thereupon  the  said  defendant  undertook  to  act  in 
behalf  of  the  plaintiff  in  the  respects  mentioned,  and  took 
certain  proceedings  and  entered  into  certain  negotiations 
with  the  persons  who  had  taken  said  property  or  possessed 
the  same  as  aforesaid,  for  the  recovery  of  the  same ;  that  some 
time  during  the  years  1879  and  1880,  the  defendant,  acting  as 
aforesaid,  recovered  and  received  from  said  persons  the  greater 
part  of  said  stolen  property,  taken,  as  aforesaid,  on  the  26th 
day  of  January,  1876,  including  a  large  amount  of  the  separate 
property  of  the  defendant,  amounting  in  all,  in  face  or  par 
value,  to  about  $1,500,000 ;  and  thereupon  the  defendant  set- 
tled and  compounded  with  said  persons  for  all  claims  arising 
or  growing  out  of  such  taking  or  robbery  as  aforesaid. 

"That  the  diflference  between  the  amount  of  property  so 
recovered,  and  the  amount  of  property  taken  or  stolen  on 
January  26,  1876,  as  aforesaid,  and  all  the  property  so  taken 
and  not  recovered,  was  by  the  defendant  allowed  and  agreed 
to  be  retained  by  and  released  to  the  said  ,persons  as  a  con- 
sideration or  reward  for  the  restoration  of  the  remainder,  as 
aforesaid.  That  among  the  securities  and  property  so  allowed 
and  agreed  to  be  retained  and  so  released  by  the  defendant 
were  the  eight  bonds  of  the  plaintiff  and  all  the  coupons 
thereto  belonging.  That  the  plaintiff  was  not  informed  at 
the  time  by  the  defendant  of  the  terms  of  said  agreement  or 
arrangement  between  the  defendant  and  said  persons,  but  all 
the  proceedings  of  the  defendant  in  those  respects  and  for  the 
restoration  of  such  property  were  concealed  from  the  plaintiff, 
and  she  has  never  consented  to  the  action  of  the  defendant 
therein. 

"  That  by  means  of  plaintiffs  said  property,  together  with 
other  considerations,  and  by  the  total  sacrifice  of  the  plaintiflTs 
said  property,  the  defendant  was  enabled  to  recover,  and  did 
recover  as  aforesaid,  a  large  amount  of  its  own  property  and 
the  property  of  its  other  depositors,  and  has  reimbursed  itself 
for  the  greater  part  of  its  losses  in  said  robbery  and  for  the 
expenses  which  the  defendant  incurred  in  respect  to  the  mat- 
ters herein  mentioned. 

"  That  the  defendant,  not  regarding  its  promises  and  under- 
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takings,  did  not  take  due  care  of  the  plaintiflTs  interest  as 
aforesaid,  but,  on  the  contrary,  sacrificed  the  same  for  its  own 
advantage,  and  so  negUgently  and  carelessly  conducted  itself 
with  respect  to  the  plaintiffs  said  property  and  interest,  and 
took  so  httle  care  thereof,  that,  by  and  through  the  mere 
neglect  and  improper  conduct  of  the  defendant  and  its  ser- 
vants, and  by  the  wilful  neglect  of  plaintiff's  said  interests  so 
committed  to  its  charge,  the  plaintiff  has  wholly  lost  her  said 
property,"  for  the  value  of  which  she  accordingly  asks  judg- 
ment. 

To  this  the  defendant  answered,  admitting  that  securities  to 
the  amount  in  par  value  of  about  $1,600,000,  belonging  in 
part  to  the  defendant  and  partly  to  its  officers  and  other  per- 
sons, were  stolen  from  its  vaults  by  armed  burglars  in  January, 
1876,  and  that  among  said  securities  were  the  bonds  claimed 
by  the  plaintiff  as  plaintiffs  property.  The  answer  alleges 
that  the  bonds  of  the  plaintiff,  prior  to  the  burglary,  were 
held  by  the  defendant  in  its  vaults  as  a  favor  to  the  plaintiff, 
by  permission  of  one  of  the  defendant's  officers,  without  the 
consent  or  agreement  of  the  defendant,  and  were  not  on 
deposit  with  the  defendant  for  any  reward  or  consideration  to 
the  defendant,  but  were  left  on  the  special  agreement  made 
with  the  plaintiff  that  the  bonds  should  remain  at  the  risk  of 
the  plaintiff,  and  the  defendant  should  in  no  case  be  responsi- 
ble therefor;  and  alleges  that  it  had  no  cor|)orate  power  to 
make  any  contract  or  agreement,  either  with  reference  to  tlij 
safe-keeping  of  the  said  bonds,  or  any  such  contract  as  that 
alleged  in  the  complaint  for  their  recovery,  and  that  no  sucli 
contract  was  in  fact  ever  made,  all  the  allegations  of  the  com- 
plaint in  that  respect  being  denied.  The  answer  further 
alleges,  that  the  defendant,  "  while  having  no  duty  or  obliga- 
tion to  the  plaintiff  in  the  premises,  nevertheless  did  use  good 
faith  and  due  care  in  all  the  transactions  mentioned  in  the 
complaint,  and  the  defendant  committed  no  breach  of  trust, 
and  was  guilty  of  no  breach  of  trust,  fraud,  carelessness,  or 
negligence  whatever  in  any  or  all  of  said  matters;  but,  on 
the  contrary,  defendant  alleges,  that,  at  its  own  expense, 
defendant  enabled    plaintiff   to    recover  four  of  the  eight 
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bonds,  for  the  value  of  which  plaintiff  here  sues  defer 
ant ; "  and  that  the  plaintiffs  failure  to  recover  back  the  ] 
maining  four  of  the  eight  bonds  was  caused  solely  by  t 
carelessness  and  negligence  of  the  agents  employed  by  t 
plaintiff  and  not  by  the  defendant. 

By  a  pleading  subsequently  filed,  and  called  a  replicatic 
the  plaintiff  admitted  that  since  the  commencement  of  t 
action  she  had  recovered  four  of  the  bonds  mentioned  in  t 
complaint  by  means  of  an  action  of  replevin  against  one  Hen 
G.  Pearson,  then  the  postmaster  of  the  city  of  Xew  York,  a 
reduced  her  claim  accordingly. 

The  cause  came  on  for  trial  by  a  jury,  and  the  plaintiff,  h 
m:r  introduced  evidence  to  maintain  the  issues  on  her  pa 
rested  her  case,  when,  on  a  motion  of  the  defendant,  the  coi 
instructed  the  jury  to  return  a  verdict  for  the  defendant,  whi 
was  done.  Judgment  was  rendered  thereon  in  favor  of  t 
defendant,  to  reverse  which  this  writ  of  error  is  now  pro 
cuted. 

The  question  of  law  for  our  determination,  is  whether  th( 
was  sufficient  evidence  in  support  of  the  plaintiffs  cause 
action  to  require  its  submission  to  the  jury. 

The  evidence  offered  by  the  plaintiff  on  the  trial  of  1 
cause  tended  to  prove  the  following  facts: 

The  burglar}^  occurred  in  January,  1870.  Efforts  were  i 
raecUately  made  by  the  bank  to  recover  the  lost  property ;  ai 
about  three  weelcs  after  the  burglary,  the  officers  and  directs 
of  the  bank  caused  a  meeting  to  be  held  at  the  bank,  of  so 
of  the  losers,  including  depositors  for  safe-keeping.  Plaint 
did  not  attend  this  meeting,  and  it  does  not  appear  that  s 
was  represented  there.  At  that  meeting  directors  and  offio 
of  the  bank  were  present,  and  it  was  proposed  to  form  a  co 
mittee  composed  of  bank  officers  and  depositors  to  take  me 
ures  to  recover  the  stolen  property.  This  was  assented  to 
the  bank's  officers,  but  was  voted  down,  and  the  matter  le 
as  before,  to  the  efforts  of  the  bank. 

In  1877  the  plaintiff  in  error  married  Dr.  Wylie,  of  X( 
York,  who  thereafter  acted  for  her  in  the  matter.  In  t 
same  year  Dr.  WyUe  was  informed,  through  a  patient,  that 
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could  deal  with  Scott,  one  of  the  burglars,  for  the  recovery  of 
Mrs.  Wyhe's  bonds.  He  did  not  at  once  act  upon  this,  be- 
cause he  understood  the  bank  was  acting  for  his  wife.  Shortly 
thereafter,  Dr.  WyUe  stated  this  proposition  to  Warrener,  the 
vice-president  and  manager  of  the  bank,  and  that  he  thought 
he  could  get  back  his  wife's  bonds.  Warrener  then  requested 
WyUe  not  to  negotiate  independently  of  the  bank,  and  stated 
that  the  bank  was  negotiating  to  get  the  securities  back.  To 
this  request  WyUe  acceded. 

On  February  9,  1878,  WyUe  received  from  Hinckley,  one  of 
the  prominent  directors  of  the  bank,  a  letter  representing  that 
he  was  acting  for  the  bank,  and  enclosing  the  following  paper, 
which  he  requested  the  plaintiff  to  sign  : 

"  We,  whose  names  follow,  having  suffered  the  loss  of  securi- 
ties by  the  robbery  of  the  Northampton  National  Bank  in 
January,  1876,  hereby  agree  to  pay  a  p7'o  rata  proportion  of 
the  expenses  incurred  in  obtaining  them  and  returning  them 
to  us." 

Hinckley  wrote  again,  February  27, 1878,  as  he  says,  at  tlie 
request  of  Warrener,  and  Edwards,  the  president,  urging  Mr. 
Wylie  to  sign  the  paper,  and  saying  that  they  thought  the 
property  could  be  recovered  "  cheaper  in  bulk  than  in  detail," 
and  that  they  had  "strong  hopes  of  being  able  to  effect  a 
negotiation  at  no  distant  day,  and  would  like  to  make  one 
clean  job  of  it."  Thereupon,  on  March  21,  1878,  Mrs.  WyUe 
and  her  husband  signed  the  paper  as  requested,  and  returned 
it  to  the  bank. 

In  October,  1877,  Edwards,  the  president  of  the  bank,  was 
notified  by  persons  acting  in  behalf  of  Scott  and  Dunlap,  two 
of  the  burglars  then  under  sentence,  that  $100,000  of  the  best 
bonds  had  been  put  aside  and  money  borrowed  on  them,  and 
that  the  whole  lot  could  be  had  for  $8000 ;  whereupon  efforts 
were  made  to  effect  this  recovery.  To  the  ]^owledge  of  Ed- 
wards and  the  vice-president,  Warrener,  and  upon  consultation 
with  them,  Hinckley  was  allowed,  however,  to  separately  ne- 
gotiate, through  the  same  channel,  for  the  return  of  $25,000 
Union  Pacific  Railroad  bonds,  which  were  known  to  belong 
to  him,  on  pajTnent  of  $6000.    These  $25,000  of  bonds  were 
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a  part  of  the  $100,000  lot,  and  upon  delivery  were  locked  u] 
and  the  transaction  concealed  until  June,  1878.  After  tl 
$6000  was  paid,  the  difficulties  of  negotiation  increased,  tl 
persons  holding  the  balance  of  $75,000  making  exorbitant  d 
mands.  While  further  negotiations  for  the  $75,000  were  pr 
ceeding,  IDnckley,  though  acting  as  an  officer  of  the  bank  f( 
all  parties  concerned,  and  acting  with  Edwards  and  Warrene 
again  attempted  to  make  his  private  bargain  for  $19,000  moi 
of  Union  Pacific  bonds  supposed  to  be  in  the  same  lot.  11 
return  of  the  $19,000  was  ofifered  upon  payment  of  $10,000  \ 
the  parties  holding  them ;  which  offer  was  refused,  the  prii 
being  considered  too  exorbitant.  Further  attempts  were  ma( 
to  secure  the  return  of  the  remaining  $75,000,  but  the  holde 
of  the  securities  refused  all  offers  made  for  their  return,  ar 
the  whole  $75,000  were  sent  to  Europe  and  negotiated  < 
otherwise  lost.  On  this  subject,  Hinckley  wrote  to  Dr.  Wyl 
on  May  10, 1879 :  "  This  I  do  know,  that  ...  no  part  of  tl 
$75,000  left  the  country  until  some  time  in  1878,  after  I  refuse 
to  pay  $10,000  for  the  balance,  $19,000,  of  my  U.  P.'s.  It  w; 
my  refusing  to  pay  that  sent  them  abroad.  If  I  had  accept( 
the  offer,  I  have  no  doubt  we  could  have  got  the  whole  $75,0( 
at  50  per  cent,  of  the  market  value."  Hinckley  also  wrote 
Dr.  Wyhe :  "  The  offer  was  a  specific  one  for  $25,000  U.  P.  S. : 
bonds.  It  came  from  the  thieves,  not  from  me,  or  any  one 
my  interest.  If  the  offer  had  been  to  return  the  Missou 
Pacifies,  you  would  have  been  notified,  and  not  I.  Evei 
effort  was  made  to  induce  the  holders  to  name  a  price  \ 
which  they  would  return  the  $100,000,  but  to  no  purpos 
although  I  have  good  reason  to  beUeve  that  if  I  had  accepts 
the  second  offer  of  50  per  cent,  of  the  market  value,  somethir 
might  have  been  done." 

In  January,  1879,  Dr.  Wylie  notified  various  bankers  abroa 
of  the  theft  of  ^he  bonds,  and  subsequently  certain  of  tl 
coupons  from  said  bonds  were  presented  for  payment,  ( 
which  the  plaintiff  Avas  notified  by  the  railroad  company,  an 
she  replevied  and  recovered  the  same.  It  was  then  asce 
tained  fc^  the  first  time,  in  June,  1879,  that  the  bank  had  n( 
sent  particulars  of  the  robbery  abroad  further  than  that  tt 
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robbery  had  occurred,  and  such  a  hst  of  bonds  stolen,  but  the 
numbers  of  the  bonds  were  not  given ;  some  circulars  giving 
the  numbers  of  the  bonds  and  a  general  cable  were  sent  to 
London,  but  no  circulars  were  sent  to  Frankfort  or  elsewhere 
on  the  Continent. 

In  1876  and  1877  indictments  were  found  in  Massachusetts 
against  Scott  and  DunlaPp,  and  also  against  Leary,  Conners, 
and  Draper,  for  this  burglary.  Scott  and  Dunlap  were  tried 
and  convicted  at  Northampton  ;  the  others  had  not  then  been 
caught.  Afterwards  Draper  was  arrested  and  taken  to  North- 
ampton, and  remained  there  in  jail  untried  about  two  and  one 
lialf  years ;  shortly  before  the  expiration  of  Avhich  tune,  in 
1880,  Conners  and  Leary  were  arrested  and  taken  to  North- 
ampton jail.  Negotiations  were  conducted  between  the  bank 
and  Scott  and  Dunlap,  then  in  State  prison,  and  influence 
brought  to  bear  upon  them  for  the  return  of  the  property,  and 
they  finally  stated  to  one  of  the  directors  that  Leary  had  con- 
trol of  it.  After  Leary  Avas  arrested,  Scott  and  Dunlap  WTote 
a  letter  to  him,  which  resulted  in  the  greater  portion  of  the 
property  being  recovered  soon  after  Conners  was  taken  to 
Northampton.  Hinckley  and  Warrener  went  to  New  York 
to  a  safe  deposit  company  there  and  brought  it  away.  A 
little  before  or  after  this  final  recovery,  Conners,  Leary,  and 
Draper  were  all  discharged  at  Northampton  without  trials. 
The  amount  of  property  stolen  was  recovered,  except  about 
$12,000  cash  and  $70,000  to  $80,000  par  value  of  bonds  and 
securities.  The  bulk  of  the  negotiable  coupon  bonds  were 
recovered ;  also  all  non-negotiable  bonds,  and  all  negotiable 
securities  except  about  $80,000. 

Hinckley  testified  that  a  final  recovery  was  not  made  by  or 
through  him,  and  not  by  or  through  the  means  mentioned  in 
the  1878  and  1879  letters  to  Wylie.  Everything  was  futile 
until  the  final  recovery.  The  bank  or  its  officers  did  not  agree 
that  the  plaintiff's  bonds  should  be  retained  and  released  to 
the  thieves,  or  any  other  person,  as  compensation  for  the 
restoration  of  the  remainder.  Of  the  coupons  attached  to 
the  plaintiff's  stolen  bonds  maturing  prior  to  the  commence- 
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ment  of  this  action,  twenty-eight  have  been  recovered.    Th 
coupons  were  each  for  $30. 

The  value  of  the  plaintiff's  bonds,  on  January  31, 1882,  ^ 
$1080  for  each  bond,  ^vith  unmatured  coupons  only  attach 
Of  the  plaintiff's  bonds  so  stolen,  four  have  been  recovered 
her. 

The  complaint  in  this  case  may  bfe  considered  as  embrac 
two  distinct  causes  of  action :  the  first,  founded  on  the  aUq 
negUgence  of  the  defendant  in  the  original  loss  of  the  boi 
and  the  second,  on  negligence  alleged  to  have  occurred  in 
execution  of  the  agreement  for  their  recovery.  It  was  deci 
in  the  case  of  National  Ba/nk  v.  Graham^  100  XJ.  S.  699,  i 
that  it  would  "  be  competent  for  a  national  bank  to  recei^ 
special  de}X)sit  of  such  securities  as  those  here  in  quest 
either  on  a  contract  of  hiring  or  without  reward,  and  it  wc 
be  Uable  for  a  greater  or  less  degree  of  negUgence  acc< 
ingly."  In  the  present  case,  it  is  coni^eded  that  there  is 
evidence  of  negUgence  on  the  part  of  the  bank  resulting  in 
original  loss  by  robbery,  except  the  mere  fact  of  the  loss  it 
by  that  means.  The  plaintiff's  case,  therefore,  upon  this  cs 
of  action  is  without  proof. 

As  to  the  second  cause  of  action,  the  facts  stated  in  the  o 
plaint  seem  to  us  to  be  sufficient,  if  proven,  to  constitute  a  1( 
liability  on  the  part  of  the  defendant.  It  would  certainl} 
competent  for  a  national  bank  to  take  measures  for  the 
covery  of  its  own  property  lost  in  the  way  described.  If 
loss,  as  in  the  present  case,  included  the  property  of  oth 
and  it  was  deemed  best,  having  reference  to  the  bank's  ( 
interest,  that  these  measures  should  be  taken  by  the  b 
alone  for  itself  and  all  concerned,  it  might  lawfuUy  undert 
to  act  for  others  thus  jointly  concerned  with  itself  as  wel 
for  itself  alone ;  and  want  of  proper  diUgence,  skiU,  and  ( 
in  the  performance  of  such  an  undertaking  would  be  groi 
of  UabiUty,  to  respond  in  damages  for  such  failure.  M 
more  would  the  bank  be  Uable,  in  such  a  case,  if,  in  the  ] 
formance  of  such  an  undertaking,  it  used  the  property  of 
plaintiff  for  the  recovery  of  its  own.  This,  it  is  aUeged  in 
complaint  in  this  case,  the  defendant  did.    There  is  a  t< 
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want  of  evidence  to  this  effect,  and  that  ground  of  complaint 
was  very  properly  abandoned. 

The  plaintiff,  therefore,  must  stand  upon  the  remaining  alle- 
gations, which  may  be  reduced  to  two :  1st,  That  the  bank 
did  make  such  an  agreement  to  act  as  the  plaintiff's  agent  in 
the  recovery  of  her  property ;  and,  2d,  That  it  was  guilty  of  a 
want  of  due  care  and  diligence  in  the  performance  of  its  duty 
as  such,  w^hereby  the  loss  occurred.  On  both  of  these  points 
we  think  there  was  no  evidence  to  charge  the  defendant  suffi- 
cient to  require  it  to  be  submitted  to  the  jury.  The  meeting 
referred  to  in  the  evidence,  called  by  the  bank,  of  those  inter- 
ested with  itself  in  the  recovery  of  the  stolen  property,  re- 
sulted in  no  such  agreement.  The  bank  had  before  that  been 
taking  such  measures  for  that  purpose  in  its  own  behalf,  and 
incidentally  for  the  others,  as  it  deemed  best.  The  proposal 
made  at  the  meeting  to  put  the  matter  in  charge  of  a  joint 
committee  of  the  officers  of  the  bank  and  individual  losers  was 
rejected.  The  bank  continued  thereafter  to  prosecute  the  mat- 
ter as  it  had  been  doing  from  the  beginning.  The  communi- 
cations which  subsequently  took  phice  between  Dr.  Wylie,  the 
plaintiff's  husband,  and  Mr.  Warrener,  the  vice-president  and 
manager  of  the  bank,  based  on  the  information  which  the 
former  had  received  from  his  patient,  that  he  could  deal  with 
Scott,  one  of  the  burglars,  for  the  recovery  of  his  w^ife's  bonds, 
and  the  reply  made  by  Mr.  Warrener  requesting  him  not  to 
institute  an  independent  negotiation,  on  the  ground  that  it 
might  interfere  with  the  success  of  thosie  wliich  the  bank  was 
then  prosecuting,  do  not  tend  to  prove  a  contract  by  which 
the  bank  assumed  to  act  as  the  plaintiff's  agent  in  the  matter, 
which  bound  the  bank  to  take  any  other  measures  than  such 
a8  it  was  then  pursuing,  or  which  obliged  the  plaintiff  not  to 
undertake  any  separate  negotiations  of  her  own.  At  the 
most,  it  can  be  considered  only  ^  a  friendly  understanding, 
between  two  parties  having  like  interests,  in  respect  to  the 
course  deemed  best  for  the  interests  of  both. 

But,  even  if  it  could  be  supposed  that  there  was  proof  of  a 
distinct  agreement,  such  as  is  alleged,  whereby  the  bank 
agreed,  in  consideration  of  the  plaintiff's  desisting  from  any 
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separate  efforts  on  her  own  behalf  to  prosecute  measures  foi 
recovery  of  her  proi)erty  equally  with  that  of  the  bank  anc 
others,  there  is  still  an  entire  failure  of  evidence  to  establish 
as  against  the  bank,  any  failure  of  j3erformance  on  its  part 
It  seems  to  have  acted  with  promptness,  with  diligence,  Avitl 
skill,  and  with  success.  The  great  bulk  of  the  stolen  property 
was  in  fact  recovered  through  its  exertions  and  instrumentali 
ties.  This  recovery  includeil  one  half  in  number  of  the  bond 
lost  by  the  plaintiff,  and  no  pait  of  the  plaintiff's  proi)erty  wa 
used  or  sacrificed  to  save  what  was  secured. 

The  particular  circmnstances  in  regard  to  the  recover}^  b; 
Hinckley  of  his  Union  Pacific  Railroad  bonds,  which  seem  t 
form  the  chief  matter  of  complaint  on  the  part  of  the  plaintifl 
do  not  seem  to  us  to  warrant  any  inference  against  the  banl 
Hinckley,  although  a  director  of  the  bank,  had  an  indi vidua 
intei'est  in  the  bonds,  and  the  information  which  led  to  hi 
negotiations  and  the  recovery  of  a  portion  of  them,  came  t 
liim  directly  because  he  was  the  only  owner  of  bonds  of  tlia 
description  included  in  the  loss,  lie  was,  therefore,  allowe 
by  the  bank,  without  objection,  to  negotiate  separately  fo 
their  return.  He  recovered  $25,000  by  the  payment  of  S*^00( 
but  $19,000  additional  he  was  unable  to  obtain,  except  upo 
l)ayment  of  what  he  deemed  to  be  an  exorbitant  demand,  wit 
which  he  was  unwilling  to  comply.  It  is  supjwsed  tba 
Hinckley's  bonds  were  a  part  of  the  lot  amounting  in  all  t 
$100,000;  it  is  also  supix)sed  that  this  lot  included  some  of  th 
l)laintiff'8  bonds ;  and  it  is  also  supposed  that,  in  conse(]uenc 
of  Hinckley's  refusal  to  continue  negotiations  for  the  recover 
of  the  remainder  of  his  own  bonds,  the  holders  secretly  sei 
them  to  Europe,  where  they  passed  into  the  hands  of  innocer 
holders  and  became  lost  beyond  recovery ;  but  all  this  is  mei 
matter  of  conjecture.  There  is  absolutely  in  the  case  no  ev 
dence  whatever,  either  that  any  part  of  the  bonds  of  the  plaii 
tiff  constituted  a  portion  of  this  lot  of  $100,000,  nor  that  the 
could  have  been  recovered,  either  without  Hinckley's  interfe 
ence,  or  if  he  had  pursued  his  negotiations ;  nor  that  the  bone 
were  sent  abroad  by  reason  of  anything  done  or  omitted  b 
him.    Hinckley  does,  indeed,  state,  in  a  letter  Avritten  by  hi 
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to  the  husband  of  the  plaintiff,  that  he  had  reason  to  suppose 
that  the  whole  lot  of  $100,000  might  have  been  purchased  for 
fifty  cents  on  the  dollar,  but  no  facts  are  stated  as  the  ground 
for  this  opinion,  and  there  is  no  proof  beyond  the  conjecture 
itself.  Neither  is  there  any  reason  to  conclude  that  the  bank 
was  responsible  either  for  what  Hinckley  did  or  failed  to  do. 
There  is  no  evidence  to  warrant  the  conclusion  that  anything 
the  bank  could  have  done,  beyond  what  was  done,  would  have 
resulted  more  favorably  to  the  plaintiff. 

In  our  opinion,  therefore,  the  court  below  was  justified  in 
its  ruling  upon  the  evidence,  instructing  the  jury  to  return  a 
verdict  for  the  defendant.     The  judgment  is  accordingly 

Affirmed. 


NEWTON  V,  FURST  AND  BRADLEY  COMPANY. 

APPEAL    FROM   THE   CIRCUIT   COURT   OF   THE    UNITED   STATES    FOR 
THE   NORTHERN   DISTRICT   OF   ILLINOIS. 

Argued  December  3, 1886.  —  Decided  December  13, 1880. 

The  first  claim  of  reissued  letters -patent  No.  8986,  granted  to  Robert  New- 
ton, December  2d,  1879,  for  an  improvement  lu  gang-ploughs,  (the  original 
patent,  No.  66,812,  having  been  granted  to  F.  S.  Davenport,  as  inventor, 
October  9th,  1886,)  namely,  "1.  In  a  wheel-plough,  the  combination,  with 
a  swing-axle  and  ground  or  carrying- wheel,  of  friction-clutch  mechanism, 
and  means  for  engaging  and  disengaging  the  latter  with  the  ground  or 
carrying- wheel,  said  parts  being  constructed  and  adapted  to  raise  the 
plough  by  loclcing  the  swing-axle  to  the  carrying-wheel  by  ftictlon-clutch 
engagement,  and  raise  the  plough-beam  by  the  draft  or  power  of  the 
team,  substantially  as  set  forth,''  is,  in  view  of  the  state  of  the  art  at  the 
time  of  the  invention  of  Davenport,  noc  infringed  by  an  apparatus  in 
which  the  axle  and  tlie  friction-clutch  mechanism  are  different,  as  de- 
vices, from  those  of  the  patent. 

The  first  claim  of  the  reissue  Is  Invalid,  the  reissue  having  been  applied  for 
more  than  thirteen  years  after  the  original  patent  was  granted,  and 
after  the  defendant  had  begun  to  make  machines  of  the  pattern  com- 
plained of. 

The  defendant's  machine  did  not  infringe  the  original  patent,  and  the  re- 
issue was  taken  to  cover  it. 
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This  was  a  bill  ia  equity  to  recover  for  the  infringement  o 
letters-patent.    The  case  is  stated  in  the  opinion  of  the  court 

Mr,  Lewis  L.  Cohuni  for  appellant. 

Mr,  L,  L,  Bo7id  for  appellees. 

Mr.  Justice  Blatchford  deUvered  the  opinion  of  the  court 

This  is  a  suit  in  equity  brought  in  the  Circuit  Court  of  tlii 
United  States  for  the  Northern  District  of  Illinois  by  Kober 
Newi:on  against  the  Furst  and  Bradley  Manufacturing  Coin 
pany  and  others,  to  recover  for  the  infringement  of  reissues 
letters-patent  No.  8986,  granted  to  the  plaintiff,  December  2(] 
1879,  on  an  appUcation,  filed  October  15th,  1879,  for  an  ini 
provement  in  gang-ploughs,  (the  original  patent,  No.  56,812 
having  been  granted  to  F.  S.  Davenport,  as  inventor,  Octobe 
9th,  1866). 

The  specification  and  claims  of  the  original,  and  those  o 
the  reissue,  and  the  drawings  of  the  reissue,  are  as  follows 
the  parts  in  each  which  are  not  found  in  the  other  being  ii 
itaUc : 


,   Original, 

"Be  it  known  that  I,  F.  S. 
Davenport,  of  Jerseyville,  Jer- 
sey county,  and  State  of  IIU- 
nois,  have  invented  a  new  and 
improved  g'^/i^-plough ;  and  I 
do  hereby  declare  that  the  fol- 
lowing is  a  full,  clear,  and  ex- 
act description  thereof,  which 
will  enable  others  skilled  in 
the  art  to  make  and  use  the 
same,  reference  being  had  to 
the  accompanying  drawings, 
[p.  376]  forming  part  of  this 
specification,  in  which  — 


Heissue. 

"  Be  it  known  that  I,  F.  S 
Davenport,  of  Jerseyville,  Jer 
sey  county,  and  State  of  lUi 
nois,  have  invented  a  new  am 
improved  t«?A^^plough ;  and 
do  hereby  declare  that  the  fol 
lowing  is  a  fuU,  clear,  and  ex 
act  descri^)tion  thereof,  whici 
will  enable  others  skilled  ii 
the  art  to  make  and  use  th( 
same,  reference  being  had  U 
the  acompan)dng  drawings 
forming  part  of  this  specifica 
tion.     [See  page  376.] 
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The  object  of  my  invention 
is  to  provide  improved  means 
for  utilizing  the  draft  of  the 
team  in  raising  a  plough  from,  \ 
the  groiind }  and  to  this  end 
my  iiivention  consists^  f^stj  in 
the  combination^  with  a  swing- 
a^  and  ground  or  carrying- 
wheel^  of  friction-clutch  mech- 
am^ism  arid  means  for  engaging 
amd  disengaging  the  latter  with 
the  ground  or  carrying-wheel^ 
said  parts  beirig  constructed 
amd  adapted  to  raise  the  plough 
by  locking  the  swing-axle  to 
the  cai^rying-wheel  by  friction- 
clutch  engagement^  and  raise 
the  plough-beam  by  the  draft  or 
power  of  the  team ;  second^  in 
the  comhination^  with  a  ground- 
wheel^  a  swing-axle^  and  a 
ploughrbeam  connected  with  the 
latter^  of  clutch  mechanism  con- 
nected to  the  a^le  and  adapted 
by  engagement  with  the  wheel 
to  utilize  the  draft  of  the  team 
in  tuiming  the  swing-axle  into 
upright  position^  and  thereby 
raise  the  ploughrbeanfi  /  thirds 
in  the  combination^  with  a 
ground-wheel^  a  swing-axU, 
and  a  plough-beam  connected 
to  the  latter^  of  a  friction- 
clutch  connected  to  the  axle 
amd  adapted^  by  contact  with 
the  wheels  to  turn  the  axle  into 
upright  position.^  and  thereby 
raise  the  plough-beam  by  the 
aid  of  the  draft  of  the  team. 
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Figure  1  is  a  plan  or  top 
view  of  my  invention ;  Fig.  2, 
a  side  view  of  the  same,  partly 
in  section,  as  indicated  by  the 
line  X  a?,  Fig.  1 ;  Fig.  3,  a  trans- 
verse vertical  section  of  the 
same,  taken  in  the  line  y  y, 
Fig.  1.  Similar  letters  of  ref- 
erence indicate  like  parts.  [See 
page  376.] 

This  machine  consists  of  a 
frame,  A,  made  of  two  paral- 
lel beams  or  bars,  a  a,  braced 
together  near  the  front  and 
back  pieces,  i  b.  From  each 
of  these  beams  or  bars  depends 
a  plough,  B.  To  the  front  cross- 
piece  is  bolted  an  iron  stand- 
ard, C,  strengthened  by  an 
iron  stay,  D,  running  down  to 
the  back  cross-piece.  To  the 
top  of  the  standard,  C,  is  at- 
tached a  spring  seat,  E,  the 
whole  supported  upon  two 
wheels,  F  F,  each  turning  upon 
an  iron  axle,  c,  attached  to  a 
hinged  hoard,  G. 

It  will  be  observed  that  one 
of  the  axles,  c,  is  attached  to 
the  front  or  upper  side  of  the 
hinged  hoard,  G,  and  the  other 
to  the  back  or  under  side,  in 
mch  a  manner  that  when  it  is 
turned  down  in  a  horizontal 
position  to  lower  the  ploughs 
to  the  ground,  the  wheel  that 
runs  in  the  furrow  wiU  be  as 
much  lower  than  the  other  as 


liefer  ring  to  the  drawing 
[p.  376],  Figure  1  is  a  plan  o 
top  view  of  my  invention ;  Fij 
2  is  a  side  view  of  the  same 
partly  in  section,  as  indicate 
by  the  line  x  x,  Fig.  1 ;  Fig.  3  ^ 
a  transverse  vertical  section  c 
the  same,  taken  in  the  line  y  i 
Fig.  1.  Similar  letters  of  rel 
erence  indicate  like  parts. 

This  machine  consists  of 
frame.  A,  made  of  two  para 
lei  beams  or  bars,  a  a,  brace 
together  near  the  front  an 
back  pieces,  h  h.  From  eac 
of  these  beams  or  bars  depend 
a  plough,  B.  To  the  front  crosi 
piece  is  bolted  an  iron  stanc 
ard,  C,  strengthened  by  a: 
iron  stay,  D,  running  down  t 
the  back  cross-piece.  To  th 
top  of  the  standard,  C,  is  a1 
tached  a  spring  seat,  E,  th 
whole  supported  upon  tw 
wheels,  F  F,  each  turning  upo: 
a  journal,  c,  of  d,  swing'axl< 
G. 

It  will  be  observed  that  on 
of  the  jo\irnals,  c,  is  attache 
to  the  front  or  upper  side  c 
the  swing-axle,  G,  and  th 
other  to  the  back  or  unde 
side,  in  such  a  manner  tha 
when  it  is  turned  down  in 
horizontal  position  to  lowe 
the  ploughs  to  the  ground,  th 
wheel  that  runs  in  the  furroA 
will  be  as  much  lower  tha 
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the  depth  of  the  furrow  may 
require.  The  axle  that  carries 
the  wheel  that  runs  in  the  fur- 
row is  so  formed  that  it  may 
be  removed  from  the  back  of 
the  hinged  hoard  and  holted  to 
the  front,  so  that  the  machine 
may  run  level  Avhen  there  is 
no  furrow  for  the  wheel  to  run 
in,  as  Ls  the  case  when  prepar- 
ing the  ground  for  cotton  seed. 

The  hinged  hoard  G  is  at- 
tached to  the  plough-frame  by 
two  iron  hinges,  II II',  tlie  one 
II  on  the  side  of  the  long  beam 
forming  an  arm  or  lever,  I,  to 
which  is  attached  a  chain,  J, 
which  passes  over  a  wheel,  K, 
and  is  made  fast  to  the  plough- 
frame.  The  wheel  K  turns 
upon  a  stud  in  the  end  of  a 
lever,  L,  this  lever  being  bolted 
to  the  fogt-board  M,  which  is 
hinged  to  the  plough-frame  in 
the  same  manner  and  at  the 
same  place  as  the  n;x!^Q-hoard 
G.  To  the  opposite  end  of 
the  foot-board  is  bolted  a 
bracket  or  stop,  d^  against 
Avhich  rests  an  arm,  e,  by 
which  the  hinged  hoards  G  is 
operated,  the  arm  e  being  held 
in  the  vertical  position  by  a 
latch,  W,  which  is  hfted  by 
placing  the  foot  on  the  back 
part  of  it. 

Now,  it  will  be  seen  that  to 


the  other  as  the  depth  of  tl 
furrow  may  require.  Ti 
journal  that  carries  the  whe 
that  runs  in  the  furrow  is 
formed  that  it  may  be  remov 
from  the  back  of  the  »icii 
axle  and  he  secured  to  the  froi 
so  that  the  machine  may  r 
level  when  there  is  no  fum 
for  the  wheel  to  run  in,  as 
the  case  when  preparing  t 
ground  for  cotton  seed. 

The  swing-axh  G  is  attach 
to  the  plough-frame  by  t^ 
iron  hinges,  H  II',  the  one 
on  the  side  of  the  long  bea 
forming  an  arm  or  lever, 
to  which  is  attached  a  chai 
J,  which  passes  over  a  whe 
K,  and  is  made  fast  to  t 
plough-frame.  The  wheel 
turns  upon  a  stud  in  the  e 
of  a  lever,  L,  this  lever  bei 
bolted  to  the  foot-board  \ 
which  is  hinged  to  the  plouj 
frame  in  the  same  manr 
and  at  the  same  place  as  t 
axle  G.  To  the  opposite  ei 
of  the  foot-board  is  bolted 
bracket  or  stop,  rf,  agaii 
which  rests  an  arm,  e^  1 
which  the  swing-axle  G 
operated,  the  arm  e  being  he 
in  the  vertical  position  by 
latch,  N,  which  is  hfted  1 
placing  the  foot  on  the  ba 
part  of  it. 

Now,  it  will  be  seen  that 
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lower  the  jplovffhs  to  the  ground 
it  is  only  necessary  to  bring 
down  the  arm  e  till  a  block,  ^, 
which  is  bolted  to  its  side, 
rests  upon  a  roller,  g,  of  a 
lever,  O,  which  is  secured  in 
the  required  position  by  a 
notched  quadrant,  N.  It  will 
be  observed,  that,  as  the  lever 
0  is  moved  forward  from 
notch  to  notch,  the  ploughs  will 
cut  deeper  and  deeper,  and  the 
reverse  as  it  is  drawn  back. 
By  these  details  the  driver  has 
entire  control  of  the  depth  of 
the  furrow  without  moving 
from  his  seat  or  stopping  the 
machine. 

Through  a  mortise  in  the 
top  of  the  arm  e  passes  a  small 
iron  lever,  P,  to  which  is 
attached  a  rod,  Q,  connecting 
it  with  a  brake,  K,  which  acts 
upon  one  of  the  wheels  F,  the 
brake  R  working  upon  a  pin 
fixed  in  a  block  of  wood  or  an 
iron  plate  fastened  to  the 
front  side  of  the  hinged  hoard 
G.  The  object  of  this  brake 
is  to  faciUtate  the  operation 
of  lifting  the  ploughs  out  of 
the  ground  when  the  machine 
is  moving  forward,  for  by 
applyirlg  but  a  little  force  to 
the  lever  P  the  brake  is 
pressed  sufficiently  hard  to 
the  wheel  to  turn  the  hinged 
hoiird  to  the  vertical  position. 


lower  the  plough  to  the  ground 
it  is  only  necessary  to  bring 
down  the  arm  <3  till  a  block,/*, 
which  is  bolted  to  its  side,  rests 
upon  a  stopy  g,  of  a  lever,  O, 
which  is  secured  in  the  re- 
quired position  by  a  notched 
quadrant,  N.  It  Avill  be  ob- 
served, that,  as  the  lever  O  is 
moved  forward  from  notch 
to  notch,  the  ploughs  will  cut 
deeper  and  deeper,  and  the 
reverse  as  it  is  drawn  back. 
By  these  details  the  driver 
has  entire  control  of  the  depth 
of  the  furrow  without  moving 
from  his  seat  or  stopping  the 
machine. 

Through  a  mortise  in  the 
top  of  arm  e  passes  a  small 
iron  lever,  P,  to  which  is 
attached  a  rod,  Q,  connecting 
it  with  a  brake,  R,  which  acts 
upon  one  of  the  wheels  F,  the 
brake  R  working  upon  a  pin 
fixed  in  a  block  of  wood  or 
an  iron  plate  fastened  to  the 
front  side  of  the  switig-axle  G. 
The  object  of  this  brake  is  to 
facihtate  the  operation  of  lift- 
ing the  ploughs  out  of  the 
ground  when  the  machine  is 
moving  forward,  for  by  apply- 
ing but  a  little  force  to  the 
lever  P  the  brake  is  pressed 
sufficiently  hard  to  the  wheel 
to  turn  the  swing-aode  to  the 
vertical  position. 
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The  draft-pole  or  tongne  Cf 
is  fastened  to  the  under  side 
of  the  foot-board  M  by  two 
bolts,  af ,  a  number  of  holes 
being  made,  so  that  the  tongue 
may  be  moved  to  the  right  or 
left  to  give  the  required  land 
to  the  ploughs.  The  back  hol^ 
if  are  made  oblong,  so  that  it 
can  be  slanted  when  needed. 
The  tongue  may,  if  necessary, 
be  used  on  either  side  of  the 
draft-line,  and  the  double  tree 
attached  to  the  foot-board 
independent  of  the  tongue. 
This  arrangement  is  chiefly 
for  the  convenience  of  using 
three  horses  abreast. 

When  the  hinged  hoard  G 
is  turned  down  in  the  horizon- 
tal position  the  lever  or  arm  I 
gives  the  chain  J,  which  is 
attached  to  it,  considerable 
slack,  allowing  the  tongue  to 
move  up  and  down  without 
influencing  the  ploughs,  consti- 
tuting what  is  commonly  called 
'  a  hmber  tongue.' 

In  regard  to  raising  the 
ploughs  out  of  the  ground,  it 
will  be  observed  that  the 
front  part  of  the  machine  is 
lifted  nearly  two-thirds  of  its 
course  before  the  lever  I  tight- 
ens the  chain  and  commences 
to  Hft  the  back  part.  This 
contrivance  produces  an  easy 


The  draft-pole  or  tongue  C* 
is  fastened  to  the  under  side 
of  the  foot-board  M  by  two 
bolts,  a^y  a  number  of  holes 
being  made,  so  that  the  tongue 
may  be  moved  to  the  right  or 
left  to  give  the  required  land 
to  the  ploughs.  The  back  holes 
h^  are  made  (is  oblong  slots^  so 
that  the  tongue  can  be  slanted 
when  needed.  The  tongue 
may,  if  necessary,  be  used  on 
either  side  of  the  draft-line, 
and  t*he  double  tree  attached 
to  the  foot-board  independent 
of  the  tongue.^  This  arrange- 
ment is  chiefly  for  the  conven- 
ience of  using  three  horses 
abreast. 

When  the  swing^xle  G  is 
turned  down  in  the  horizontal 
position  the  lever  or  arm  I 
gives  the  chain  J,  which  is 
attached  to  it,  considerable 
slack,  allowing  the  tongue  to 
move  up  and  down  without 
influencing  the  ploughs,  consti- 
tuting what  is  commonly 
called  a  '  limber  tongue.' 

In  regard  to  raising  the 
ploughs  out  of  the  groimd,  it 
will  be  observed  that  the  front 
part  of  the  machine  is  lifted 
nearly  two-thirds  of  its'  course 
before  the  lever  I  tightens  the 
chain  and  conmiences  to  lift 
the  back  part.  This  contriv- 
ance produces  an  easy  motion 
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motion,  without  causing  either 
jerk  or  strain  upon  the  horses 
or  the  machine. 

The  hind  plough  can  be 
raised  or  lowered  independent 
of  the  other,  the  standard  B' 
sliding  in  an  iron  block,  Of, 
and  operated  by  a  lever,  Af, 
extending  forward  to  the  front 
of  the  seat,  and  secured  in  the 
required  position  by  notches 
in  the  side  of  the  seat-stand- 
ard, as  shown  in  Fig.  3. 

I  claim  as  new  and  desire  to 
secure  by  letters-patent  — 


1.  The  lever  P,  rod  Q^  and 
brake  R^  arranged  and  oper- 
ated as  and  for  the  jnirpose 
described. 

2.  The  hinged  hoard  G^  in 
connection  with  the  reversible 
axlesj  svbstantiaHy  as  and  for 
the  purpose  described, 

3.  The  lever  0  and  quad- 
rani  N^  for  regulating  the 
depth  of  the  furrow^  suhstan- 
tiaUy  as  and  for  the  purpose 
specified, 

4.  Lifting  the  hind  part  of 
the  machine  by  meams  of  the 
lever  or  ann  /,  in  connection 
with  the  chain  «/,  wheel  K^  a/nd 
lever  Z,  these  parts  operating 
together,  substantially  as  and 
for  the  purpose  described. 

5.  Hinging   the  foot-board 


without  causing  either  jerk  or 
strain  ujx)n  the  horses  or  the 
machine. 

The  hind  plough  can  be 
raised  or  lowered  independent 
of  the  other,  the  standard  B' 
shding  in  an  iron  block,  0% 
and  operated  by  a  lever,  A"", 
extending  forward  to  the  front 
of  the  seat,  and  secured  in  the 
required  position  by  notches  in 
the  side  of  the  seat-standard, 
as  shown  in  Fig.  3. 

Having  fully  described  my 
invention,  what  I  claim  as  new, 
and  desire  to  secure  by  letters- 
patent,  is  — 

1.  In  a  wheeV-pHough,  the 
co7nhination,  with  a  swing-axle 
and  ground  or  carrying-wheel, 
of  frictioi\rclutch  mechanism, 
and  means  for  engaging  and 
disengaging  the  latter  with  the 
ground  or  carrying-wheel,  said 
parts  being  constructed  and 
adapted  to  raise  the  plough  by 
locking  tJie  swing-axle  to  the 
carrying-wheel  by  friction- 
clutch  enyagement,  and  raise 
tJie  ploughrbea7n  by  the  draft  or 
power  of  the  team^  suhstan- 
'  tially  as  set  forth. 

2.  In  a  wheelplough,  the  com- 
bination, with  a  ground-wheel, 
a  s\cing-axle,  and  a  plough-beam 
connected  to  the  latter,  of  clutch- 
mechanism  connected  to  the 
axle,  and  adapted,  by  engage- 
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M  to  the  plough'fraine^  as  de-  ment  with  the  wheels  to  utilize 

scribed.  the  draft  of  the  team  in  turn- 

6.  Securing  the  tongue  or  ing  the  swing-axle  into  ujpAght 
draftrpoU  to  the  foot-hoard  M^  position^  and  thereby  raise  the 
in  the  manner  and  for  the  pur-  plough^am^  substantially  as 
pose  described,  set  forth. 

7.  The  sliding plo^bghrstand-  Z.  Inaicheelplough^theconi- 
ard  B\  guide-block  0\^  lever  binati^n^  with  a  ground-wheel^ 
A\j  and  notched  seatrstandard  a  swing-axle^  andaplou^h-heam 
C,  when  used  together  and  in  connected  to  the  latter^  of  a 
connection  with  the  other  parts,  friction-clutch  connected  to  the 

8.  Connecting  the  lever  L  axle^  and  adapted^  by  contact 
with  the  tongue  or  draft-pole  with  the  wheels  to  turn  the  axle 
by  fastening  it  to  the  foot-  into  upright  position.,  and 
board^  the  whole  operating  to-  thereby  raise  the  ploughA>eam 
gether^  stCbstantiaUy  as  and  for  by  aid  of  the  draft  of  the  team^ 
the  purpose  setforth^^  substantially  as  setforth^'^ 

The  answer  sets  up,  among  other  defences,  non-infringe- 
ment ;  and  that  the  reissued  patent  is  invalid  because  not  for 
the  same  invention  as  the  original.  On  a  hearing  on  proofs, 
the  Circuit  Court  entered  a  decree,  which  finds  that  the  equi- 
ties are  with  the  defendants,  and  that  they  do  not  infringe  on 
the  rights  of  the  plaintiff,  and  dismisses  the  bill.  The  plain- 
tiflF  has  appealed  to  this  court. 

By  the  opinion  of  the  Circuit  Court  in  the  case,  11  Bissell, 
405,  it  appears  that  the  defences  of  non-infringement  and  of 
the  invalidity  of  the  reissue  were  sustained.  Infringement  is 
not  asserted  in  this  court  as  to  any  claim  of  the  reissue  but 
the  first. 

In  regard  to  the  subject-matter  of  that  claim,  the  specifica- 
tion of  the  reissue  states  that  the  invention  consists  "  in  the 
combination,  with  a  swing-axle  and  ground  or  carrying- wheel, 
of  friction-clutch  mechanism,  and  means  for  engaging  and  dis- 
engaging the  latter  with  the  ground  or  carrying-wheel,  said 
parts  being  constructed  and  adapted  to  raise  the  plough  by 
locking  the  swing-axle  to  the  carrying-wheel  by  friction-clutch 
engagement,  and  raise  the  plough-beam  by  the  draft  or  power 
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of  the  team."  The  first  claun  of  the  reissue  uses  the  same 
language,  with  the  prefix  of  the  words  "  in  a  wheel-plough," 
and  the  addition,  at  the  end,  of  the  words  "  substantially  as 
set  forth." 

The  other  alterations  made  in  the  specification  are,  that 
"  ^a7^^-plough  "  is  changed  into  "  wheeU^oxx^ ; "  "  iron  axle  " 
into  ^'' journal ;^^  and  ''hinged  hoard^^  into  " swing-axle. ^^ 

The  first-claim  of  the  original  patent  is  for  a  combination 
oif  the  lever  P  with  the  rod  Q  and  the  brake  R.  When  force 
is  applied  to  the  lever  P,  motion  is  communicated  through  the 
rod  Q  to  the  brake  R,  which  brake  acts  on  the  periphery  of 
one  of  the  two  supporting  or  carrying-wheels  F,  the  axle  of 
which,  <?,  is  attached  to  a  hinged  board  (x,  and  by  the  action  of 
the  brake  the  hinged  board  is  changed  from  a  horizontal  posi- 
tion to  a  vertical  position,  and  the  eflFect  is  to  facilitate  the 
operation  of  lifting  the  ploughs  out  of  the  ground.  The  first 
claim  of  the  original  patent  covers  only  the  combination  of 
the  three  specific  devices  —  the  lever  P,  the  rod  Q,  and  the 
brake  R.  The  first  claim  of  the  reissue  calls  the  brake  R 
"  friction-clutch  mechanism,"  and  calls  the  lever  P  and  the  rod 
Q  "means  for  engaging  and  disengaging  the  latter  with  the 
ground  or  carrying-wheel,"  and  then  claims  the  combination 
of  four  things  —  (1)  friction-clutch  mechanism;  (2)  means  for 
engaging  and  disengaging  it  with  the  ground  or  carrying- 
wheel  ;  (3)  a  swing-axle ;  (4)  a  ground  or  carrjang-wheel. 

The  hinged  board  G  of  the  plaintiffs  original  patent  is  ten 
or  twelve  inches  wide,  and  at  each  end  of  it  is  a  spindle  for 
one  of  the  two  ground  or  carrying-wheels  to  run  on,  the 
spindles  being  in  line  with  one  edge  of  the  hinged  board. 
The  forward  ends  of  the  plough-beams  are  attached  by  joints  to 
what  is  the  back  edge  of  the  hinged  board  while  that  board  is 
horizontal,  so  that  when  it  comes  to  be  vertical  by  the  action 
of  the  brake  and*  the  forward  movement  of  the  team,  the  for- 
ward ends  of  the  plough-beams  are  raised  in  height  a  distance 
equal  to  the  width  of  the  hinged  board,  Ufting  the  ploughs. 

The  defendants'  machine  is  thus  described  in  the  opinion  of 
the  Circuit  Court,  and  the  description  is  conceded  by  the  coim- 
sel  for  the  plaintiff  to  be  a  fair  one  :  "  The  defendants'  machine 
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is  a  wheel  or  sulky  plough,  with  a  bent  or  cranked  iron  axle,  upc 
which  the  plough-beams  are  pivoted  at  about  two-thirds  of  tl 
distance  from  the  forward  end  to  the  coulter,  so  that  the  plouf 
is  nearly  balanced  u}X)n  the  axle  or  crank,  and  the  arrang 
ment  of  the  mechanism  is  such,  that  when  the  plough  is  runnir 
or  operating  in  the  ground,  the  crank  part  is  in  a  horizontal  pa 
tion,  and,  when  it  is  desired  to  raise  the  ploughs  out  of  tl 
ground,  the  crank  is  turned  upward  towards  a  vertical  positio 
whereby  the  forward  ends  of  the  beam  are  raised  until  tl 
point  of  the  plough  runs  out  of  the  ground.  After  the  fonvai 
end  of  the  beam  has  risen  to  a  certain  point,  it  strikes  a  sto 
so  that,  when  the  crank  has  assumed  a  vertical  position,  tl 
plough  is  balanced  across  the  crank  part  of  the  axle,  thus  su 
taining  the  plough  at  the  height  above  the  ground  of  the  crai 
when  in  a  vertical  position.  This  turning  of  the  crank-axl 
so  as  to  hft  the  plough,  is  accomphshed  by  a  friction  band  ( 
brake,  which  is  made  to  engage  with  an  inner  extension  of  tl 
hub  of  one  of  the  carrying-wheels,  so  that,  as  the  wheel  mov< 
forward,  it  causes  the  cmnk-axle  to  turn  upwards  fi'om  a  hoi 
zontal  to  a  vertical  position." 

The  Circuit  Court  was  of  opinion,  that,  if  the  state  of  tl 
art  was  such  as  to  entitle  Davenport  to  a  broad  claim  for  ax 
device  by  which  the  plough  is  lifted  by  the  power  of  the  tea 
through  a  brake  or  friction-clutch,  the  defendants'  machii 
would  infringe.  But  the  court  found  that,  prior  to  Davenpoi 
devices  had  been  used  in  agricultural  implements  for  utilizii 
by  means  of  a  brake  the  motion  of  the  carrying-wheel,  throuj 
a  crank-axle,  in  raising  operative  parts  of  the  machine  fro 
the  ground,  which  devices  were  so  alike  in  structure  and  i 
analogous  in  use  to  those  of  Davenport,  as  to  require  his  elaiB 
to  be  Umited  to  ,his  specific  devices.  In  view  of  those  pri( 
devices  the  Court  held  that  the  defendants'  friction-bar 
could  not  be  regarded  as  the  same  means -f or  engaging  ar 
disengaging  the  carrying-wheel  and  the  axle  as  the  brake  < 
Davenport ;  and  that  the  defendants'  crank-axle  Avas  not  tl 
plaintiff's  hinged  board.    In  these  views  we  concur. 

The  reissue  was  applied  for  more  than  thirteen  years  sdU 
the  original  was  granted,  and  after  the  defendants  had  begn 
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to  make  ma€liines  of  the  pattern  now  complained  of.  The 
original  patent  did  not  make  a  swing-axle  and  a  carrying- 
wheel  elements  in  the  combination  of  the  first  claim  of  that 
patent.  The  reissue  was  evidently  taken  to  cover  the  defend- 
ants' machine,  which  did  not  infringe  the  first  claim  of  tlie 
original  patent,  because  it  did  not  have  the  Davenport  brake 
R.  No  mistake  or  inadvertence  is  shown.  The  plaintiff,  in 
his  testimony  as  a  witness,  assigns  as  a  reason  for  the  reissue, 
that  he  thought  there  "  was  a  mistake  and  a  deficiency  in  the 
patent ; "  that  he  did  not  consider  that  other  manufacturers 
respected  it ;  that  he  considered  it  deficient  because  it  appUed 
the  •friction-brake  to  the  periphery  of  the  wheel ;  and  that  he 
beUeved  the  patent  was  entitled  to  cover  different  friction- 
clutch  devices,  so  as  to  be  a  better  protection  against  in- 
fringers. 

Without  pursuing  the  subject  further,  we  are  of  opinion  that, 
within  numerous  decisions  of  this  court,  the  reissued  patent  is 
invahd,  as  respects  its  first  claim. 

Decree  affirmed. 


STREET  V.  FERRY. 

APPEAL   FSOM   THE   SUPREME   COURT   OF   THE   TERRrrORY   OF   UTAH. 
Sabmitted  November  23, 1886.  —  Decided  December  13, 1886. 

The  jarisdictional  value  referred  to  in  c.  355,  23  Stat.  443,  is  the  value  at 
the  time  of  the  final  judgment  or  decree;  not  at  the  time  of  the  appeal 
or  writ  of  error. 

The  patent  referred  to  in  the  second  section  of  the  act  is  a  patent  for  an 
invention  or  discovery,  not  a  patent  for  laud. 

After  examining  affidavits  in  the  cause  filed  in  the  court  below  after  allow- 
ance of  appeal,  and  in  this  court  since  the  case  was  docketed,  the  court  is 
satisfied  that  the  value  of  the  land  in  dispute  is  not  sufficient  to  give 
Jurisdiction. 

This  was  an  action  for  the  recovery  of  real  estate.    Judg- 
ment  for  plaintiff  and  appeal.    The  appellee  moved  to  dismiss 

VOL.  CXIX— 25 


Digitized  by 


Google 


386  OCTOBER  TERM,    1886. 

Opinion  of  the  Court 

the  appeal  on  the  ground  that  the  value  of  the  premises  in  dis- 
pute did  not  exceed  five  thousand  dollars,  and  also  to  affirm 
the  judgment  below. 

Mr,  J.  G.  Sutherland  and  Mr,  Arthur  Brown  for  the  mo- 
tion. 

Mr.  John  A.  Marshall  opposing. 

Mr.  Chief  Justice  Waite  dehvered  the  opinion  of  the 
court. 

This  appeal  was  taken  since  the  act  of  March  3, 1885,  c.  355, 
23  Stat.  443,  went  into  effect.  That  statute,  by  §  1,  limits 
appeals  to  this  court  from  the  Supreme  Courts  of  the  Terri- 
tories and  from  the  Supreme  Court  of  the  District  of  Columbia 
to  cases  where  the  value  of  the  matter  in  dispute  exceeds  five 
thousand  dollars,  except,  by  §  2,  the  vaUdity  of  a  patent  or 
copyright  is  involved,  or  the  validity  of  a  treaty  or  a  statute, 
or  an  authority  exercised  under  the  United  States  is  drawn  in 
question.  The  value  here  referred  to  is  the  vahie  at  the  time 
of  the  final  judgment  or  decree,  not  at  the  time  of  the  appeal 
or  writ  of  error.  Nothing  whatever  appears  on  the  face  of 
the  record  proper  to  show  the  value  of  the  matter  in  dispute. 
The  judgment  was  rendered  July  22,  1886,  and  an  appeal 
allowed  the  same  day  in  open  court.  Affidavits  of  value  were 
filed  in  the  court  below  after  this  allowance,  and  these  aifida- 
vits  were  sent  here  with  the  transcript.  Other  affidavits  have 
been  filed  in  this  court  since  the  case  was  docketed,  and,  on 
consideration  of  the  whole,  we  are  satisfied  that  the  value  is 
not  sufficient  to  give  us  jurisdiction.  The  appellant  himself 
puts  the  value  of  the  land  alone  at  only  four  thousand  dollars, 
and  the  fair  inference,  from  all  the  affidavits  taken  together, 
is,  that  the  improvements  on  the  land  are  worth  much  less 
than  one  thousand  dollars.  A  large  number  of  witnesses,  who 
seem  to  be  well  qualified  to  judge  of  the  value,  put  it  at  from 
$3000  to  $3500,  including  all  improvements. 

The  patent  referred  to  in  the  second  section  of  the  act  is  a 
patent  for  an  invention  or  discovery,  not  a  patent  for  land. 

Ths  -motion  to  dismiss  is  grwnted. 
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S"  V.  BLAIE. 

JT    OF    THE   UNITED    STATES   FOB  THE 
OF   NEBRASKA. 

1886.  —  Decided  December  13, 1886. 

low  is  silent  as  to  the  value  of  the  matter 
or  that  court  to  allow  affidavits  and  coun- 
l  under  directions  from  the  court, 
in  error,  -when  the  record  is  silent  as  to 
in  dispute,  to  establish  that  it  is  of  the 

le  possession  of  real  estate.    Judg- 
lant  sued  out  this  writ  of  error. 
lxI  to  dismiss  for  want  of  jurisdic- 
dispute. 

C.  S.  Montgomery^  and  Mr,  M.  IL 

r,  J.  C.  Crooker  opposing. 

delivered  the  opinion  of  the  court. 

3ase  depends  on  the  value  of  the 
dgraent  was  entered  in  the  action 
e  there  was  nothing  in  the  record 

16th  of  September,  1884,  on  mo- 
fendant  in  the  court  below  to  file 
,  and  the  plaintiff  to  file  counter 

This  was  good  practice,  and,  if 
re  trouble  to  parties  and  to  us. 
of  a  similar  character,  which  were 
lenible  number  of  affidavits  were 
affidavits  were  contradictory,  some 
that  the  value  Avas  more  than  five 
1  that  it  was  less.  On  the  5th  of 
re,  without  formally  deciding  the 
Bi  writ  of  error,  thus  sending  the 
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case  here  on  the  affidavits,  free  from  any  decision  v/hatever 
the  court  below  as  to  their  effect.  In  this  respect  the  a 
differs  from  Gage  v.  Pumjjelly,  108  IT.  S.  164,  Avhere  the  j 
peal  was  allowed  by  the  court  in  session  after  considering  1 
affidavits;  and  from  Zeigler  v.  Ilopkhis^  117  U.  S.  683,  wh( 
the  value  was  found  as  one  of  the  facts  in  the  case. 

The  burden  of  showing  jurisdiction  is  on  the  plaintiff 
error.  He  must  establish  as  a  fact  by  a  fair  preponderance 
testimony  that  the  value  of  the  property  in  dispute  exce< 
five  thousand  dollars.  Tliis  he  has  not  done.  Two  witnes 
swear  that  the  property  is  worth  more  than  six  thousand  (] 
lars,  and  eight  that  it  is  worth  five  thousand  dollars,  '* 
more."  These  are  for  the  plaintiff  in  error,  but  there  i 
eight  on  the  other  side  who  say  it  is  worth  only  from  ab( 
$3000  to  about  $3500,  and  the  certificate  of  the  county  cl< 
shows  that  it  was  valued  for  taxation  in  1884  at  only  se) 
hundred  dollars.  Under  these  circumstances,  we  think  i 
decided  preponderance  of  the  evidence  is  against  our  juris( 
tion,  and  the  motion  to  dismiss  is  therefore  granted. 


JOHNSON  u  CHICAGO  AND  PACIFIC  ELEYAT( 

COMPANY. 

ERROR  TO   THE   SUPREME   COURT   OF   THE   STATE   OF    ILLINOIS. 

Argued  November  30, 1886.  ~  Decided  December  13, 1886. 

The  jib-boom  of  a  vessel  towed  by  a  steam-tug,  in  the  Chicago  River,  at  ( 
cago,  Illinois,  struclt  a  building  on  land,  through  the  negligence  of  the  i 
and  caused  damage  to  it,  and  the  loss  of  shelled  corn  stored  in  it.  A  stal 
of  Illinois  gave  a  lien  on  the  tug  for  the  damage,  to  be  enforced  by  a  i 
in  personam  against  her  owner,  with  an  attachment  against  the  tng,  ai 
judgment  in  personam  against  her  owner  and  the  surety  in  a  bond 
her  release.  In  such  a  suit,  in  a  court  of  Illinois,  to  recover  such  di 
age,  such  a  bond  having  been  given,  conditioned  to  pay  any  judgmen 
the  suit,  and  the  tug  having  been  released,  an  application  afterwards 
J.,  claiming  to  be  part  owner  of  her,  to  be  made  a  defendant  in  tlie  s 
was  denied,  and  a  judgment  for  the  damage  was  given  agiunst  the 
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bond,  without  personal  notice  to  the  latter, 
•eme  Court  of  Illinois.    On  a  writ  of  error 

t  a  maritime  tort  of  which  an  Admiralty 
uld  have  jurisdiction; 

Hen  and  enact  rules  to  enforce  it,  not 
'  commerce,  or  to  an  admiralty  proceed iug 
lict  with  the  Constitution  of  the  United 

Ills  case  was  a  suit  in  personam^  with  an 
I,  and  was  not  forbidden  by  that  Constltu- 

1  6,  of  §  9,  of  article  1,  of  the  Constitution 
rd  to  giving  a  preference  to  the  ports  of 
ler,  is  not  a  limitation  on  the  power  of  a 

surety  was  proper,  as  the  statute  provided 

bond; 

i  a  hearing,  because  he  did  not  apply  to  be 

tie  tug  was  discharged. 

•,  1881,  the  Chicago  &  Pacific  Ele- 
corporation,  filed  a  petition  in  the 
nty,  Illinois,  setting  forth  that,  on 
>was  the  proprietor  of  a  warehouse 
ity,  near  the  bank  of  the  Chicago 
it  a  quantity  of  shelled  com ;  that 
)n,  a  resident  of  Chicago,  in  said 
;he  tug-boat  Parker,  of  above  five 
nded  to  be  used  in  navigating  the 
Unois,  and  having  its  home  port  in 
n  that  day,  was  to^ving  a  schooner, 
'^ser,  in  the  Chicago  River,  in  said 
under  the  control  of  the  officers  of 
;  and  the  schooner  were  so  negU- 
chooner  was  so  negligently  towed, 
the  tug,  that  the  jib-boom  of  the 
wall  of  the  warehouse,  whereby  a 
ran  out  and  was  lost  in  the  river, 
38  to  the  petitioner.  The  petition 
ment  against  Johnson,  to  be  issued 
him  to  attach  the  tug  and  to  sum- 
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mon  the  defendant  to  appear,  and  for  a  decree  subjecting  1 
tug  to  a  lien,  for  such  damages. 

On  the  giving  of  the  required  bond  on  behalf  of  the  p 
tioner,  a  writ  of  attachment  was  issued  on  the  same  day 
the  sheriflf,  commanding  him  to  attach  the  tug  and  to  summ 
Johnson  to  appear  on  the  17th  of  October.  The  return  of  1 
sheriflf  stated  that  he  had  attached  all  the  right,  title,  a 
interest  of  Johnson  in  and  to  tlie  tug,  and  had  served  the  y^ 
on  Johnson  personally,  on  the  same  day. 

A  bond  was  given  on  the  same  day,  executed  by  Johns 
as  owner  of  the  tug,  as  principal,  and  Henry  A.  Christy, 
surety,  conditioned  to  pay  all  money  which  should  be  adjudf 
by  the  court  in  the  suit  to  be  due  to  the  petitioner.  The 
upon  a  writ  was  issued  to  the  slieriflf,  commanding  him 
return  the  attached  proi>erty  to  Johnson,  which  was  done. 

On  the  17th  of  October,  Johnson  filed  a  paper  called 
"  demurrer  and  exceptions,"  setting  up,  among  other  thin 
that  the  court  had  no  jurisdiction  to  create  or  enforce  a  1 
on  the  tug.  On  the  21st  of  October,  the  plaintiflf  enterec 
motion  that  the  default  of  the  defendant  be  taken  for  want 
an  aifidavit  of  merits.  On  October  31st,  after  the  denial  oi 
motion  by  the  defendant  for  leave  to  file  an  affidavit  of  mer 
the  court  entered  of  record  the  default  of  the  defendant 
the  want  of  such  an  affidavit,  and  a  judgment  "  that  the  pla 
tiflf  ought  to  recover  of  the  defendant  its  damages  by  reason 
the  premises."  At  the  same  time  the  defendant  entered 
motion  to  vacate  the  default,  insisting  on  the  want  of  jii 
diction  in  the  court. 

On  the  same  day,  James  B.  Carter,  alleging  that  he  w 
when  the  attaclmient  was  levied,  and  still  continued  to  be 
part  owner  of  the  tug,  filed  a  motion  that  he  be  made  a  < 
fendant,  and  be  permitted  to  defend  against  the  petition. 

On  the  5th  of  November,  the  motion  of  Johnson  to  vaa 
the  default  against  him  was  overruled ;  and  the  motion  of  C 
ter  was  denied.  Thereupon  Johnson  filed  a  motion  to  dism 
the  petition  for  want  of  jurisdiction  in  the  court  to  enforce  t 
lien  claimed,  because  the  tug  was  a  steam  vessel  of  above 
tons  burthen,  duly  enrolled  and  licensed  in  conformity  to  Ti 
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L  of  the  Revised  Statutes  of  the  United  States,  and  was  en- 
gaged in  the  business  of  domestic  commerce  and  navigation 
on  the  navigable  waters  of  the  United  States,  and  that  exclu- 
sive jurisdiction  to  enforce  a  lien  in  rein  on  the  tug  was  in 
tlie  District  Courts  of  the  United  States.  This  motion  was 
denied. 

Proper  bills  of  exceptions  were  allowed  to  the  foregoing 
rulings. 

ary,  1882,  the  damages  were  assessed 

I  judgment  was  entered  in  favor  of  the 

>n  and  Christy,  for  $300  and  costs,  on 

1882.     They  excepted,  and  they  and 

I  Appellate  Court  for  the  First  District 

(  in  July,  1882,  affirmed  the  judgment  of 

\  ook  County,  and  an  appeal  was  taken 

by  the  same  parties  to  the  Supreme  Court  of  Illinois.    Among 

the  assignments  of  error  in  that  court  were  these :  That  Carter 

to  defend;  that  the  judgment  was  entered 

dthout  notice  or  process ;   that  the  inferior 

pisdiction  to  enforce  the  lien  on  a. vessel  en- 

LC  commerce  between  the  States;   that  the 

is  violated  the  Constitution  of  the  United 

;  the  exclusive  jurisdiction  in  the  premises 

)i  the  United  States. 

ider  which  the  proceedings  in  this  si^it  took 
I  the  Revised  Statutes  of  Illinois,  entitled 
Water  Craft,"  which  went  into  effect  July  1st, 
1874.  Rev.  Stat.  lU.  1881,  p.  159.  The  act,  §  1,  gives  a  lien  on 
all  water  craft  of  above  five  tons  burthen,  "  used  or  intended 
to  be  used  in  navigating  the  waters  or  canals  of  this  State,  or 
used  in  trade  and  commerce  between  ports  and  places  within 
this  State,  or  having  their  home  port  in  this  State.  .  .  . 
Fifth.  For  aU  damages  arising  from  injuries  done  to  persons 
or  property  by  such  water  craft,  whether  the  same  are  aboard 
said  vessel  or  not,  where  the  same  shall  have  occurred  through 
the  negligence  or  misconduct  of  the  owner,  agent,  master,  or 
employe  thereon."  The  following  other  sections  of  the  act 
are  material : 
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"'  §  4.  The  person  claiming  to  have  a  hen  under  the  j 
visions  of  this  act  may  file  with  the  clerk  of  any  court 
record  of  competent  jurisdiction,  in  the  county  where  any  si 
water  craft  may  be  found  a  petition,  setting  forth  tlie  nat 
of  his  claim,  the  amount  due  after  allowing  all  pajTnents  i 
just  offsets,  the  name  of  the  water  craft,  and  the  name  j 
residence  of  each  owner  known  to  the  petitioner ;  and  wl 
any  owner  or  his  place  of  residence  is  not  known  to  the  p 
tioner,  he  shall  so  state,  and  that  he  has  made  inquirj^,  an( 
unable  to  ascertain  the  same;  which  petition  shall  be  verii 
by  affidavit  of  the  petitioner  or  his  agent  or  attorney.  If 
claim  is  upon  an  account  or  instrument  in  writing,  a  cop\ 
the  same  shall  be  attached  to  the  petition. 

"  §  5.  The  petitioner,  or  his  agent  or  attorney,  shall  i 
file  with  such  petition  a  bond,  payable  to  the  owner  of 
craft  to  be  attached,  or,  if  unknown,  to  the  unknown  owr 
thereof,  in  at  least  double  the  amount  of  the  claim,  with  s( 
rity  to  be  approved  by  the  clerk,  conditioned  that  the  p 
tioner  shall  prosecute  his  suit  with  effect,  or,  in  case  of  fail 
therein,  will  pay  all  costs  and  damages  which  the  owner 
other  person  interested  in  such  water  craft  may  sustain, 
consequence  of  the  Avrongful  suing  out  of  such  attachm( 
which  bond  may  be  sued  by  any  owner  or  person  interest 
in  the  same  manner ^  as  if  it  had  been  given  to  such  person 
his  proper  name.  Only  such  persons  shall  be  required  to  ; 
in  such  suit  as  have  a  joint  interest ;  others  may  allege  breac 
and  have  assessment  of  damages,  as  in  other  cases  of  suits 
penal  bonds. 

"  §  6.  Upon  the  fiUng  of  such  petition  and  bond  as  af 
said,  the  clerk  shall  issue  a  writ  of  attachment  against 
owners  of  such  water  craft,  directed  to  the  sheriff  of 
county,  conmianding  him  to  attach  such  wat«r  craft,  wl 
writ  shall  be  tested  and  returnable  as  other  writs  of  att^ 
ment.  Such  owners  may  be  designated  by  their  repi 
names,  by  surnames,  and  joint  defendants  by  their  separat 
partnership  names,  or  by  such  names,  styles,  or  titles  as  t 
are  usually  known.  If  the  name  of  any  owner  is  unkno 
he  may  be  designated  as  unknown  owner. 
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shall  be  substantially  in  the  following  form : 

>  88. 

he  State  of  IUinoi8^  to  the  Sheriff  of 

y*eeting  : 

name  of  the  petitioner)  hath  complained  that 

—  (name  of  the  vessel)  are  justly  indebted  to 

of] dollars  (amount  due),  for  which  ^  he 

L  said  vessel,  and  has  given  bond  with  secu- 
by  law:  We,  therefore,  command  you  that 
id  — —  (name  of  vessel),  her  tackle,  apparel, 
satisfy  such  demand  and  costs,  and  all  such 
be  exhibited  against  such  vessel  according  to 
attached  the  same,  you  summon  — - —  (here 
of  owners  of  such  vessel),  owners  of  such 

appear  before  the Court  of at  its 

lolden  at  the  court-house  in  said  county,  on 

,  then  and  there  to  answer  what  may  be 

them,  and  the  said (name  of  vessel). 

en  and  there  this  writ,  with  a  return  thereon 
ou  have  executed  the  same. 

slerk  of court,  and  the  seal  thereof,  this 

A.D.  18 — .  ,  Cleric, 

[•iflf  or  other  oflBcer  to  whom  such  Avrit  shall 
forthwith  execute  the  same  by  reading  the 
ndants,  and  attaching  the  vessel,  her  tackle, 
ture,  and  shall  keep  the  same  until  disposed 
provided.  Such  sheriff  or  other  officer  shall 
the  return  day  in  such  writ,  or  at  any  time 
thereof,  upon  the  request  of  the  petitioner, 
)  said  .court,  stating  therein  particularly  his 
>mises,  and  shall  make,  subscribe  and  annex 
nd  true  inventory  of  all  the  property  so 

5r  any  such  writ  shall  be  issued  and  served,  no 
shall  issue  against  the  said  water  craft,  unless 
)nt  is  discharged,  or  the  vessel  is  bonded. 
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"  §  10.  Upon  return  being  made  to  such  writ,  unless  the  ves 
has  been  bonded,  as  hereinafter  provided,  the  clerk  shall  imn 
diately  cause  notice  to  be  given  in  the  same  manner  as  requii 
in  other  cases  of  attachment.  The  notice  shall  contain, 
addition  to  that  required  in  other  cases  of  attachment,  a  not 
to  all  persons  to  intervene  for  their  interests  on  a  day  certa 
or  that  said  claim  will  be  heard  ex  parte. 

"  §  11.  Any  person  having  a  lien  upon  or  any  interest  in  t 
water  craft  attached  may  interv^ene  to  protect  such  intere 
by  filing  a  petition  as  hereinbefore  provided,  entitled  an  int 
vening  petition;  and  any  person  interested  may  be  made 
defendant  at  the  request  of  himself,  or  any  party  to  the  si 
and  may  defend  any  petition  by  filing  an  answer  as  here 
after  provided,  and  giving  security  satisfactory  to  the  court 
pay  any  costs  arising  from  such  defence ;  and  upon  the  fili 
of  any  intervening  petition,  a  summons,  as  hereinbefore  p 
vided,  shall  issue ;  and  if  the  same  shall  be  returned  not  servi 
notice  by  publication  may  be  given  as  aforesaid ;  and  seve 
intervening  petitioners  may  be  united  with  each  other,  or  1 
original,  in  one  notice. 

"  §  12.  Any  person  intervening  to  enforce  any  lien  or  clai 
adverse  to  the  owners  of  the  craft  attached  shall,  at  the  ti 
of  filing  his  petition,  file  with  the  clerk  a  bond  as  in  the  c 
of  the  original  attachment. 

"  §  13.  Intervening  petitions  may  be  filed  at  any  time  bef< 
the  vessel  is  bonded,  as  provided  in  section  fifteen  (15) ;  or 
the  same  is  not  so  bonded,  before  order  for  distribution  of  i 
proceeds  of  the  sale  of  the  craft.  And  the  same  proceed! 
shall  thereupon  be  had  as  in  the  case  of  claims  filed  bef< 
sale." 

"  §  15.  The  owner,  or  his  agent  or  attorney,  or  any  otl 
person  interested  in  such  water  crafty  desiring  the  return 
the  property  attached,  having  first  given  notice  to  the  p 
tioner,  his  agent  or  attorney,  of  his  intention  to  bond  the  sai 
may,  at  any  time  before  judgment,  file  with  the  clerk  of  i 
court  in  which  the  suit  is  pending,  a  bond  to  the  parties  havi 
previously  filed  petitions  against  such  craft,  in  a  penalty 
least  double  the  aggregate  of  all  sums  alleged  to  be  due  i 
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iecurity  to  be  approved  by  the  clerk, 
gors  will  pay  all  moneys  adjudged  to 
ith  costs  of  suit." 

r  a  bond  or  deposit,  as  provided  in 
sections,  it  shall  be  the  duty  of  the 
restitution,  directing  the  officer  who 
:,  to  deliver  the  same  to  the  person 
he  same  was  taken,  and  said  water 
)  discharged  from  all  the  liens  secured 
ess  the  court  or  judge  thereof,  upon 
ime  again  into  custody  on  account  of 
'ency  of  the  surety." 
ial,  judgment  shall  pass  for  the  peti- 
ift  has  been  discharged  from  custody 
udgment  or  decree  shall  be  rendered 
sureties  in  the  bond :  Provided,  that 
nent  exceed  the  penalty  of  the  bond, 
eedings  shall  be  the  same  as  now  pro- 
actions  in  the  Courts  of  Record  in 
3  has  been  upon  deposit,  the  judgYnent 
leposit." 

Illinois  affirmed  the  judgment  of  the 
'irst  District.  105  111.  462.  To  review 
apreme  Court,  Johnson,  Carter,  and 
f  error. 

for  plaintiffs  in  error. 

Skater  Craft "  Act  is  invalid  in  attempt- 
je  a  lieii  in  rem  against  a  vessel  en- 
erce  upon  the  navigable  waters  of  the 
ca,  above  twenty  tons  burthen,  duly 
Ixclusive  jurisdiction  for  that  purpose 
f  the  United  States.  Sec.  2,  Art.  Ill, 
ted  States.  Subdivis.  8  — Sec.  563, 
atutes  of  the  United  States  —  The 
\.  555 ;  Tlte  Ifoses  Taylor,  4  Wall. 
1.  624;  The  Eddy,  5  Wall.  481 ;  Tfte 
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LoUawaniia^  21  Wall.  558;  Wedon  v.  Morse,  40  Wis.  459; 
re  Josephine,  39  N.  Y.  22. 

The  Legislature  had  not  the  power  to  confer  upon  the  ( 
cuit  Courts  jurisdiction  to  enforce  a  lien  on  vessels  duly 
rolled  and  Ucensed  by  the  United  States,  by  proceedings 
rem,  according  to  the  procedure  of  Admiralty  Courts.  TTe^ 
V.  Morse,  40  Wis.  455 ;  Camjpbell  v.  Sherman,  35  Wis.  1 
TTie  John  Ri<*har(Is^  Newberry,  Adm.  73 ;  The  Golden  G 
Newberry,  Adm.  296 ;  Leon  v.  Galceran,  11  Wall.  185 ;  ^ 
Lottairanna,  21  Wall.  567 ;  TIte  Edith,  94  U.  S.  518 ;  Ferrm 
Harford,  54  Barb.  200 ;  The  Edith,  5  Ben.  432. 

The  rendition  of  judgment  against  Christy  without  s 
issue,  trial,  hearing,  presence,  or  representation  by  attomev 
otherwise,  was  a  deprivation  of  property  without  due  pro 
of  law,  and  in  this  respect  a  violation  of  the  Fifth  Amendm 
to  the  Constitution.  So  was  the  denial  to  Carter,  part  ow 
of  the  vessel,  of  the  right  to  interplead  and  to  defend 
property. 

The  provisions  of  the  Illinois  statute  amount  to  a  regulat 
of  cdhimerce,  inasmuch  as  they  give  to  the  ports  of  Illinois 
Admiralty  proceeding  under  State  law,  enforceable  in  its  coi 
alone.  It  violates  the  provision  of  the  Constitution  that ' 
preference  shall  be  given  by  any  regulation  of  commerce 
the  |X)rts  of  one  State  over  those  of  another,"  and  the  setl 
principle  that  the  Federal  Courts  have  jurisdiction  in  Ad 
ralty  of  all  cases  of  maritime  hens. 

Mr,  Robert  Rae  for  defendant  in  error  submitted  on 
brief. 

Mr.  Justice  Blatchford,  after  stating  the  case,  delive 
the  opinion  of  the  court. 

It  is  assigned  here  for  error  (1)  that  the  State  Court  had 
jurisdiction  to  enforce  a  hen  in  rem  on  a  vessel  above  20  t 
burthen,  engaged  in  domestic  conmierce  among  the  States,  i 
duly  enrolled  and  licensed  in  conformity  with  Title  50  of 
Revised  Statutes  ;  (2)  that  the  State  statute  is  repugnant  to 
Constitution  of  the  United  States,  because  it  purports  to  g 
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Ity  jurisdiction  to  enforce  a  maritime 
Igment  was  given  against  Christy  with- 

process  of  law ;  (4)  that  Carter,  a  part 
enied  a  hearing. 

f  this  court  in  The  Plymouth^  3  Wall. 
Imnix  Ins,  Co,,  118  U.  S.  610,  at  the 

held  that  the  cause  of  action  in  this 

tort  of  which  a  District  Court  of  the 
irt  of  admiralty,  would  have  jurisdic- 
medy  belonged  wholly  to  a  court  of 
aince  and  consummation  of  the  wrong 
land,  and  not  on  navigable  water,  and 
having  been  complete  on  such  water. 

exists  why  the  remedy  for  the  Avrong 
in  the  State  Court,  according  to  the 
ribed  by  the  law  of  the  State,  even 

lien  on  the  vessel.  The  cases  in  which 
L  held  void  by  this  court,  to  the  extent 
1  suits  in  rein  against  vessels,  because 
/ourts  admiralty  jurisdiction,  were  only 
\t  action  were  cognizable  in  the  admi- 
other  cases  could  be  embraced.  The 
11 ;  TJw  nine  v.  Trevor,  4  Wall.  555  ; 

le  suit  is  a  suit  in  personam.  The  peti- 
lintiflf  "  complains  of  Jacob  Johnson," 
idant  herein ; "  and  that  the  plaintiff 
nt  of  his  damage  from  the  defendant, 
>  pay  it.  The  petition  prays  that  the 
id  the  defendant  be  summoned.  The 
ites  that  the  plaintiff  has  complained 
i  to  it  in  $394.38,  for  which  it  claims 
\  writ  commands  the  sheriff  to  attach 
Johnson  to  appear  before  the  court  on 
lent  was  made  of  "  all  the  right,  title, 
n  in  and  to  the  tug,  and  at  the  same 
:l  on  him  by  being  read  to  him.  The 
I  by  Johnson  and  Christy  recites  the 
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action  as  being  one  for  damages  alleged  to  be  due  to  the  pi 
tiflf  from  Johnson.  From  the  time  of  the  issuing  of  the  wri 
restitution,  on  the  same  day  the  petition  was  filed,  the  tug 
appears  from  the  proceedings,  the  bond  having  taken  her  pi 
The  judgment  was  one  in  personam  against  Johnson 
Christy,  as  required  by  §  21  of  the  statute,  in  a  case  where 
attached  vessel  has  been  discharged  from  custody.  That 
tion  also  provides  that  the  proceedings  subsequent  to  the  ji 
ment  "  shall  be  the  same  as  now  provided  by  law  in  pers< 
actions  in  the  Courts  of  record  in  this  State." 

So  far,  therefore,  as  this  suit  is  concerned,  the  action,  in 
shape  in  wliich  it  comes  before  this  court,  is  a  suit  in  person 
with  an  attachment  as  security,  the  attachment  being  bi 
on  a  lien  given  by  the  State  statute,  and  a  bond  having  b 
by  the  act  of  the  defendant,  substituted  for  the  thing  attac 

In  Taylor  v.  Carryl^  20  How.  583,  this  court  upheld 
vaUdity  of  the  seizure  of  a  vessel  under  a  process  of  for 
attachment  issuing  from  a  State  Court  of  Pennsylvania 
pursuance  of  a  statute  of  that  State,  as  against  a  subseqi 
attempt  to  seize  her  under  process  in  admiralty.  In  the  co 
of  the  opinion  of  the  court,  delivered  by  Mr.  Justice  Ca 
bell,  it  is  said :  "  The  process  of  foreign  attachment  has  1 
for  a  long  time  in  use  in  PennsN'lvania,  and  its  operatic 
well  defined,  by  statute  as  well  as  judicial  precedents.  . 
The  habit  of  courts  of  common  law  has  been  to  deal  ^ 
ships  as  personal  property,  subject  in  the  main,  like  other 
sonal  property,  to  municipal  authority,  and  hable  to  thei 
medial  process  of  attachment  and  execution,  and  the  title 
them,  or  contracts  and  torts  relating  to  them,  are  cogniz 
in  those  courts." 

The  subsequent  case  of  Leon  v.  Gal<^eran^  11  Wall.  IS 
very  much  like  the  one  now  before  us.  There,  by  a  statut 
Louisiana,  a  mariner  had  a  lien  or  privilege  on  his  vessel 
his  wages,  and  he  brought  a  suit  in  personam  therefor  i 
court  of  the  State,  and  had  the  vessel  sequestered.  She 
released  on  a  bond  given  by  her  owner,  and  by  Leon  as  sur 
for  the  return  of  the  vessel  on  final  judgment.  Judgn 
being  rendered  against  the  owner  in  personam^  and  the  ve 
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not  being  returned,  the  mariner  sued  the  surety,  on  the  bond, 
in  the  same  court,  and  had  judgment  for  the  amoimt  fixed  by 
tlie  original  judgment.    On  a  writ  of  error  from  this  court,  sued 
out  by  Leon,  it  was  urged  for  him,  that,  under  the  authority  of 
The  Moses  Taylor  and  Tlie  Iline  v.  Trevor^  the  State  Court 
had  no  jurisdiction  to  enforce  the  hen  by  a  seizure  before  judg- 
ment.   On  the  other  side,  it  was  urged  that  the  suit  was  a 
common  law  remedy,  within  the  clause  in  §  9  of  the  Judiciary 
Act  of  September  24:th,  1789, 1  Stat.  77,  (now  embodied  in  §  711, 
subdivision  3,  of  the  Revised  Statutes,)  which,  after  granting 
to  the  District  Courts  of  the  United  States  "  exclusive  original 
cognizance  of  aU  civil  causes  of  admiralty  and  maritime  juris- 
diction,"  saves  "  to  suitors,  in  all  cases,  the  right  of  a  com- 
mon law  remedy,  where  the  common  law  is  competent  to  give 
it."    This  court  held,  that  the  action  in  personam  in  the  State 
Court  was  a  proj^er  one,  because  it  was  a  common  law  remedy, 
Avhich  the  common  law  was  competent  to  give,  although  the 
State  law  gave  a  hen  on  the  vessel  in  the  case,  similar  to  a  hen 
under  the  maritime  law,  and  it  was  made  enforceable  by  a 
writ  of  sequestration  in  advance,  to  hold  the  vessel  as  a  secu- 
rity to  respond  to  a  judgment,  if  recovered  against  her  owner, 
as  a  defendant ;  that  the  -suit  was  not  a  proceeding  in  rem^  nor 
was  the  writ  of  sequestration;  that  the  bond  given  on  the  re- 
lease of  the  vessel  became  the  substitute  for  her;  that  the  com- 
mon law  is  as  competent  as  the  admiralty  to  give  a  remedy  in 
aU  cases  where  the  suit  is  in  personam  against  the  owner  of 
the  property ;  and  that  these  views  were  not  inconsistent  with 
any  expressed  in  The  Moses  Taylor^  in  The  Iline  v.  Trevor^  or 
m  The  Belfast 

The  case  of  Pennywit  v.  Eaton^  15  Wall.  382,  is  a  similar 
one. 

There  being  no  lien  on  the  tug,  by  the  maritime  law,  for 
the  injury  on  land  inflicted  in  this  case,  the  State  could  create 
such  a  lien  therefor  as  it  deemed  expedient,  and  could  enact 
reasonable  rules  for  its  enforcement,  not  amounting  to  a  regu- 
lation of  commerce.  Liens  under  State  statutes,  enforceable 
by  attachment,  in  suits  in  personam^  are  of  every  day  occur- 
rence, and  may  even  extend  to  hens  on  vessels,  when  the  pro- 
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ceedings  to  enforce  them  do  not  amount  to  admiralty 
ceedings  in  rem^  or  otherwise  conflict  with  the  Constitutio 
the  United  States.  There  is  no  more  vaUd  objection  to 
attachment  proceeding  to  enforce  the  lien  in  a  suit  hi 
sonam^  by  holding  the  vessel  by  mesne  process  to  be  subje 
to  execution  on  the  personal  judgment  when  recovered,  t 
there  is  in  subjecting  her  to  seizure  on  the  execution.  I 
are  incidents  of  a  common  law  remedy,  which  a  court  of  c 
mon  law  is  competent  to  give.  This  disposes  of  the  objec 
that,  the  vessel  being  engaged  in  commerce  among  the  St« 
aiid  enrolled  and  licensed  therefor,  no  lien  on  her  could  be 
forced  by  attachment  in  the  State  Court.  The  proceedinj 
enforce  the  lien,  in  this  case,  was  not  such  a  regulation  of  c 
merce  among  the  States  as  to  be  invalid,  because  an  interfen 
with  the  exclusive  authority  of  Congress  to  regulate  such  c 
merce,  any  more  than  regulations  by  a  State  of  the  rate 
wharfage  for  vessels,  and  of  remedies  to  recover  wharfage, 
amounting  to  a  duty  of  tonnage,  are  such  an  interfere 
because  the  vessels  are  engaged  in  inter-State  comme 
Cannon  v.  New  Orleans^  20  Wall.  577,  582;  P<ickH  Co 
CailetUhnrg^  105  U.  S.  559 ;  Transportation  Co.  v.  Pari 
burg,  107  U.  S.  691. 

Nor  is  the  act  of  IlUnois,  so  far  as  this  case  is  concen 
obnoxious  to  the  objection  that  it  is  a  regulation  of  conun< 
which  gives  preference  to  the  ports  of  Illinois  over  thos< 
another  State,  within  the  inhibition  of  subdivision  6  of  § ' 
Article  1  of  the  Constitution  of  the  United  States.  As 
said  in  Munn  v.  lUitiois,  91  U.  S.  113,  135,  "  this  provii 
operates  only  as  a  limitation  of  the  powers  of  Congress, 
in  no  respect  affects  the  States  in  the  regulation  of  their 
mestic  affairs."  See,  also,  Morgan  v.  Louisiana,  118  F 
455,  467. 

Whether  proceedings  under  the  Illinois  statute,  different  f i 
those  had  in  this  case,  may  or  may  not  be  obnoxious  to  sc 
ofe  the  objections  raised,  is  a  question  which  must  be  left  tc 
determined  when  it  properly  arises. 

As  to  the  objection  made  by  Christy  to  the  judgm 
against  him,  the  Supreme  Court  of  lUinois  overruled  it  on 
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ground  that,  as  the  bond  was  given  with  the  statute  existing, 
the  statute  formed  part  of  the  bond,  and  the  surety  virtually 
consented  that  judgment  might  go  against  him  on  the  bond, 
under  §  21,  if  the  plaintiff  should  be  entitled  to  judgment 
against  Johnson,  citing  Wkitehurst  v.  Coleen^  53  111.  247,  and 
Ileimies  v.  The  People^  70  111.  100.  This  was  a  correct  ruhng. 
BeaU  V.  N^ew  Mexico,  16  Wall.  535 ;  Moore  v.  Huntington^  17 
WalL  417,  422. 

As  to  the  objection  made  by  Carter,  that  he  was  denied  a 
hearing,  the  Supreme  Court  of  Illinois  overruled  it  on  the 
ground  that,  on  the  giving  of  the  release  bond,  the  tug  was 
discharged  from  the  hen  unless  ordered  again  into  custody, 
and  the  subsequent  judgment  could  only  be  against  Johnson 
and  Christy,  in  personam.    This  was  a  sound  view. 

Judgment  affirmed. 


CALITOKNIA  PAVING  CO.  v.  SCHALICKE. 

APPEAL   FROM   THE   CIRCmT  COURT  OF  THE  UNnED  STATES  FOR  THE 
DISTRICT   OF  CALIFORNIA. 

Submitted  December  6, 1886.  —  Decided  December  20, 1886. 

Reissued  letters-patent  No.  4364,  granted  to  John  J.  SchUlinger,  May  2d, 
1871,  for  an  improvement  in  concrete  pavements,  on  the  surrender  of 
original  letters-patent  No.  105,669,  granted  to  hhn  July  19th,  1870,  are 
not,  in  view  of  the  disclaimer  filed  by  the  patentee,  March  1st,  1875, 
infringed  by  the  defendant's  pavement  in  this  case. 

Bill  in  equity  to  restrain  infringements  of  letters-patent. 
The  ease  is  stated  in  the  opinion  of  the  court. 

Mr,  M.  A.  Wheaton  for  appellant. 

Mr.  Manuel  Eyre  for  appellee. 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  by  the  Cahfomia  Artificial 
Stone  Paving  Company,  a  California  corporation,  against  F. 
W.  Schalicke,  to  recover  for  the  infringement  of  reissued  let- 
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ters-patent  No.  4364,  granted  to  John  J.  SchiUinger,  May  $ 
1871,  for  an  improvement  in  concrete  pavements,  on  the  si 
render  of  original  letters-patent  No.  105,559,  granted  to  hi 
July  19th,  1870.  The  specification  and  drawings  of  the  i 
issued  patent  are  as  follows : 

"  Figure  1  represents  a  plan  of  my  pavement.  Figure  2 
a  vertical  section  of  the  same.  Similar  letters  indicate  cor 
sponding  parts. 


Fiif,  2. 


"  This  invention  relates  to  a  concrete  pavement,  which  is  1 
in  sections,  so  that  each  section  can  be  taken  up  and  rel 
without  disturbing  the  adjoining  sections.  With  the  joi 
of  this  sectional  concrete  pavement  are  combined  strips  of  1 
paper,  or  equivalent  material,  arranged  between  the  seve 
blocks  or  sections  in  such  a  manner  as  to  produce  a  suita 
tight  joint  and  yet  allow  the  blocks  to  be  raised  separat 
without  affecting  the  blocks  adjacent  thereto. 

"  In  carrying  out  my  invention,  I  form  the  concrete  by  n 
ing  cement  with  sand  and  gravel,  or  other  suitable  material 
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form  a  plastic  compound,  using  about  the  following  propor- 
tions: One  part,  by  measure,  ot  cement,  one  part,  by  measure, 
of  sand,  and  from  three  to  six  parts,  by  measure,  of  gravel, 
with  sufficient  water  to  render  the  mixture  plastic ;  but  I  do 
not  confine  myself  to  any  definite  proportions  or  materials  for 
making  the  concrete  composition.  While  the  mass  is  plastic, 
I  lay  or  spread  the  same  on  the  foundation  or  bed  of  the  pave- 
ment, either  in  molds  or  between  movable  joists  of  the  proper 
thickness,  so  as  to  form  the  edges  of  the  concrete  blocks,  a,  a, 
one  block  being  formed  after  the  other.  When  the  first  block 
has  set  I  remove  the  joists  or  partitions  between  it  and  the 
block  next  to  be  formed,  and  then  I  form  the  second  block, 
and  so  on,  each  succeeding  block  being  formed  after  the  adja- 
cent blocks  have  set,  [and,  since  the  concrete  in  setting  shrinks, 
the  second  block,  when  set,  does  not  adhere  to  the  first,  and  so 
on,]  and,  when  the  pavement  is  completed,  each  block  can  be 
taken  up  independent  of  the  adjoining  blocks.  Between  the 
joints  of  the  adjacent  blocks  are  placed  strips,  ft,  of  tar-paper, 
or  other  suitable  material,  in  the  following  manner:  After 
completing  one  block,  a,  I  place  the  tar-paper,  J,  along  the 
edge  where  the  next  block  is  to  be  formed,  and  I  put  the  plas- 
tic composition  for  such  next  block  up  against  the  tar-paper 
joint,  and  proceed  with  the  formation  of  the  new  block  until 
it  is  completed.  In  this  manner  I  proceed  until  the  pavement 
is  completed,  interposing  tar-paper  between  the  several  joints, 
as  described.  The  paper  constitutes  a  tight  water-proof  joint, 
but  it  allows  the  several  blocks  to  heave  separately,  from  the 
effects  of  frost',  or  to  be  raised  or  removed  separately,  when- 
ever occasion  may  arise,  without  injury  to  the  adjacent  blocks. 
The  paper,  when  placed  against  the  block  first  formed,  does 
not  adhere  thereto,  and,  therefore,  the  joints  are  always  free 
between  the  several  blocks,  although  the  paper  may  adhere  to 
the  edges  of  the  block  or  blocks  formed,  after  the  same  has 
been  set  up  in  its  place  between  the  joints.  [In  such  cases, 
however,  where  cheapness  is  an  object,  the  tar-paper  may  be 
omitted,  and  the  blocks  formed  without  interposing  anything 
between  their  joints,  as  previously  described.  In  this  latter 
case,  the  joints  soon  fill  up  with  sand  or  dust,  and  the  pave- 
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ment  is  rendered  sufficiently  tight  for  many  purposes,  while 
the  blocks  are  detached  from  each  other,  and  can  be  taken  up 
and  relaid,  each  independent  of  the  adjoining  blocks.] 

"  What  1  claim  as  new,  and  desire  to  secure  by  letters-patent, 
is — 

"  1.  A  concrete  pavement  laid  in  detached  blocks  or  sections, 
substantially  in  the  manner  shown  and  described. 

"  2.  The  arrangement  of  tar-paper,  or  its  equivalent,  between 
adjoining  blocks  of  concrete,  substantially  as,  and  for  the  pur- 
pose, set  forth." 

On  the  1st  of  March,  1875,  Schillinger  filed  in  the  Patent 
Office  a  disclaimer,  in  which  he  disclaimed  the  matter  above 
enclosed  in  brackets,  and  stated,  also,  that  he  disclaimed  "  the 
forming  of  blocks  from  plastic  material  without  interposing 
anything  between  their  joints  while  in  the  process  of  forma- 
tion." 

The  only  defence  set  up  in  the  answer  is  non-infringement. 
After  a  hearing,  on  proofs,  the  Circuit  Court  dismissed  the 
bill,  on  the  ground  that  the  defendant's  pavement  did  not 
infringe  either  one  of  the  two  claims  of  the  patent. 

This  patent  has  been  construed  by  several  Circuit  Courts 
since  the  disclaimer  was  filed.  In  Schillviger  v.  Gunther^  14 
Blatchford,  152,  in  the  Southern  District  of  Kew  York,  in  Feb- 
ruary, 187  7,  the  defendant's  pavement  had  a  bottom  layer  of 
coarse  cement,  on  which  was  laid  a  course  of  fine  cement, 
divided  into  blocks  by  a  trowel  run  through  that  course  while 
plastic.  It  possessed  the  advantage  of  SchiUinger's  invention, 
because  any  blocks  in  the  upper  course  could  be  taken  up 
>^ithout  injury  to  the  adjoining  blocks.  Concrete  pavement 
having  been  before  laid  in  sections,  without  being  divided  into 
blocks,  the  invention  of  Schillinger  was  held  to  consist  in 
dividing  the  pavement  into  blocks,  so  that  one  block  could  be 
removed  and  repaired  without  injury  to  the  rest  of  the  pave- 
ment, the  division  being  effected  by  either  a  permanent  or  a 
temporary  interposition  of  something  between  the  blocks.  It 
was  held  that  the  effect  of  the  disclaimer  was  to  leave  the 
patent  to  be  one  for  a  pavement  wherein  the  blocks  are  formed 
by  interposing  some  separating  material  between  the  joints ; 
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that  to  limit  the  patent  to  the  permanent  interposition  of  a 
material  equivalent  to  tar-paper,  would  limit  the  actual  inven- 
tion ;  that  using  the  trowel  accompUshed  the  substantial  results 
of  the  invention  in  substantially  the  same  way  devised  by 
SchiUinger;  that  the  only  diflference  in  result  was  that  the 
defendant's  method  left  an  open  joint;  that  having  a  tight 
joint  was  not  a  material  part  of  Schillinger's  invention ;  and 
that  the  mode  of  operation  involved  in  using  the  trowel  was 
within  the  first  claim  of  the  reissue  as  it  stood  after  the 
disclaimer. 

In  the  same  suit,  17  Blatchford,  66,  in  August,  1879,  it  was 
held,  that  the  disclaimer  took  out  of  the  first  claim  of  the 
reissue  only  so  much  thereof  as  claimed  a  concrete  pavement 
made  of  the  plastic  material  laid  in  detached  blocks,  without 
interposing  anything  between  the  joints  in  the  process  of 
.  formation,  leaving  the  claim  to  be  one  for  such  a  pavement 
laid  in  detached  blocks,  when  free  joints  are  made  between 
the  blocks,  by  interposing  tar-paper  or  its  equivalent. 

In  California  Ariifieial  Stone  Paxnng  Co.  v.  Molitor^  7 
Sawyer,  190,  in  the  District  of  Cahfomia,  in  May,  1881,  the 
defendant's  pavement  was  made  by  cutting  a  lower  course  into 
sections  with  a  trowel,  to  a  greater  or  less  depth,  according  to 
the  character  of  the  material,  making  a  joint,  and  doing  the 
same  with  an  upper  course,  the  upper  joint  being  directly  over 
the  lower  joint.  Into  the  open  joint,  in  each  case,  was  loosely 
put  some  of  the  partially  set  material  from  the  top  of  the  laid 
course,  answering  the  purpose  of  tar-paper.  A  blunt  and 
rounded  joint-marker,  which  was  said  to  be  ^V  ^i*  i  <^f  ^^  ii^ch 
in  depth,  was  then  run  over  the  line  of  the  joints,  marking  oflf 
the  block.  The  pavement  was  weaker  along  the  line  of  the 
joint  than  in  any  other  place.  This  was  held  to  be  an 
infringement. 

In  California  Artificial  Ston^  Paving  Co,  v.  Freeborn^  8 
Sawyer,  443,  in  the  District  of  CaUfomia,  in  January,  1883,  it 
was  held,  that,  where  nothing  was  interposed  in  the  joint  be- 
tween a  newly  laid  block  and  one  laid  before,  but,  after  the 
material  in  the  newly  laid  block  had  partially  set,  a  blunt  and 
rounded  joint-marker,  -^  of  an  inch  in  depth,  was  run  along 
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the  line  between  the  newly  laid  block  and  the  one  laid  befa 
there  was  no  infringement. 

In  Schilllnger  v.  Greenway  Brewing  Co.y  21  Blatchford,  31 
in  the  Northern  District  of  New  York,  in  July,  1883,  it  ^ 
held,  that  the  2d  claun  of  the  reissue  was  infringed  by  a  a 
Crete  pavement  which  had  an  open  cut  made  by  a  trowel  < 
tirely  through  two  courses  of  material,  the  hne  of  cut  in  t 
upper  course  being  directly  over  the  hne  of  cut  in  the  \g^ 
course  ;  and  that  the  interj^osition  of  the  trowel,  though  te 
porary,  was  an  equivalent  for  the  tar-paper,  even  though  I 
joint  was  left  open  after  the  trowel  was  removed,  and  was  i 
made  tight. 

In  Kuhl  V.  Mueller^  21  Fed.  Rep.  510,  in  the  Southern  I 
trict  of  Ohio,  in  June,  1884,  it  was  held,  that  the  use  of  a 
marker  was  an  infringement  which  made  a  cut  or  depress 
having  the  effect  to  cause  the  pavement  to  break  by  uphea> 
or  cracking,  from  any  cause,  along  the  line  of  the  cut  or 
pression ;  and  that,  as  the  blocks  from  the  pavements  laid 
the  defendant  showed  clear,  distinct,  and  complete  Unes 
division,  there  was  infringement,  whether  those  hues  w 
produced  by  a  trowel  or  by  a  marker. 

The  evidence  in  the  present  case  shows  that  the  defends 
during  the  process  of  making  liis  pavement,  marked  off 
surface  into  squares.  But  the  question  is  whether  he,  to  i 
extent,  divided  it  into  blocks,  so  that  the  hne  of  cracking  i 
controlled,  and  induced  to  foUow  the  joints  of  the  divisi( 
rather  than  the  body  of  the  block,  and  so  that  a  block  co 
be  taken  out,  and  a  new  one  put  in  its  place,  without  disti 
ing  or  injuring  an  adjoining  block.  The  specification  make 
essential  that  the  pavement  shall  be  so  laid  in  sections  "t 
each  section  can  be  taken  up  and  relaid  without  disturbing 
adjoining  sections."  Again,  it  says,  that  the  joint  betw 
the  blocks  "  allows  the  several  blocks  to  heave  separately,  fi 
the  effects  of  frost,  or  to  be  raised  or  removed  separat 
whenever  occasion  may  arise,  without  injury  to  the  adjac 
blocks."  This  is  essential ;  and,  in  all  the  cases  where  infrii 
ment  has  been  held  to  have  been  estabhshed,  there  have  l 
blocks  substantially  separate,  made  so  by  the  permanent 
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temporary  interposition  of  a  separating  medium  or  a  cutting 
instrument,  so  that  one  block  could  upheave  or  be  removed 
Mrithout  disturbing  the  adjoining  blocks.  The  patentee,  in  the 
disclaimer,  expressly  disclaimed  "  the  forming  of  blocks  from 
plastic  material  without  interposing  anything  between  their 
joints  while  in  the  process  of  formation." 

It  appears  that  the  defendant  laid  his  pavement  in  strips 
from  the  curb  of  the  sidewalk  inward  to  the  fence,  in  one 
mass,  and  then  marked  the  strip  crosswise  with  a  blunt  marker, 
which  is  made  an  exhibit,  to  the  depth  of  about  one  sixteenth 
of  an  inch.  But  it  is  not  shown  that  this  produced  any  such 
division  into  blocks  as  the  patent  speaks  of,  even  in  degree. 
There  were  no  blocks  produced,  and,  of  course,  there  was 
nothing  interposed  between  blocks.  The  mass  underneath  was 
solid,  in  both  layers,  laterally.  So  far  as  appears,  what  the 
defendant  did  was  just  what  the  patentee  disclaimed.  The 
marking  was  only  for  ornamentation,  and  produced  no  free 
joints  between  blocks,  and  the  evidence  as  to  the  condition  of 
the  defendant's  pavements  after  they  were  laid  shows  that 
they  did  not  have  the  characteristic  features  above  mentioned 
as  belonging' to  the  patented  pavement. 

Without  aflSrming  or  disaflSrming  the  constructions  given  to 
the  patent  in  the  particular  cases  cited  from  the  Circuit  Courts, 
we  are  of  opinion  that,  under  any  construction  which  it  is  pos- 
sible to  give  to  the  claims,  the  defendant  in  this  case  has  not 
infringed 

Decree  affi?*med. 
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Apart  from  the  provisions  of  treaties  on  the  subject,  there  exists  no  well- 
deflued  obligation  on  one  independent  nation  to  deliver  to  another  fugi- 
tives from  Its  justice ;  and  though  such  delivery  has  often  been  made, 
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it  was  upon  the  principle  of  comity.  The  right  to  demand  it  has  not  1 
recognized  as  among  tlie  duties  of  one  government  to  another  which 
upon  established  principles  of  international  law. 

In  any  question  of  this  kind  which  can  arise  between  this  country  and  a 
eign  nation,  the  extradition  must  be  negotiated  through  the  Federal 
ernment,  and  not  by  that  of  a  State,  though  the  demand  may  be  i 
crime  committed  against  Uie  law  of  that  State. 

With  most  of  the  civilized  nations  of  the  world  with  which  the  United  Si 
liave  much  Intercourse,  this  matter  is  regulated  by  treaties,  and  the  q 
tion  now  decided  arises  under  the  treaty  of  1842  between  Great  Brl 
and  tlie  United  States,  commonly  called  the  Ashburton  Treaty. 

The  defendant  in  this  case  being  charged  with  murder  on  board  an  An 
can  vessel  on  the  high  seas,  fled  to  England,  aud  was  demanded  of 
government  of  that  country,  and  suiTendered  on  this  charge.  TlieCii 
Court  of  the  United  States  for  the  Southern  District  of  New  Yori 
whicii  he  was  tried,  did  not  proceed  against  him  for  murder,  bat  1 
minor  offence  not  included  in  the  treaty  of  extradition ;  and  the  judge 
tliat  court  certified  to  this  court  for  its  judgment  the  question  whe 
this  could  be  done.    Held : 

(1)  That  a  treaty  to  which  the  United  States  is  a  party  is  a  law  of 
land,  of  wliich  all  courts,  state  aud  national,  are  to  take  judicial  no 
and  by  the  provisions  of  which  they  are  to  be  governed,  so  far  as  i 

,        are  capable  of  judicial  enforcement. 

I  (2)  That,  on  a  sound  consti*uction  of  the  treaty  under  which  the  def 
ant  was  delivered  to  tliis  country,  and  under  the  proceedings  by  wi 
this  was  done,  and  acts  of  Congress  on  that  subject,  Re'v.  Stat  §§  S 
5275,  he  cannot  lawfully  be  tried  for  any  other  offence  than  murdei 

(3)  The  treaty,  the  acts  of  Congress,  and  the  proceedings  by  whic! 
was  extradited,  clothe  him  with  the  right  to  exemption  from  trial 
any  other  offence,  until  he  has  had  an  opportunity  to  return  to 
country  from  which  he  was  taken  for  the  purpose  alone  of  trial  foi 
offence  specified  in  the  demand  for  his  surrender.  The  national  h< 
also  requires  that  good  faitii  shall  be  kept  with  the  country  which 
rendered  him. 

(4)  Tlie  circumstance  that  the  party  was  convicted  of  Inflicting  cruel 
unusual  punishment  on  the  same  evidence  which  was  produced  be; 
the  committing  magistrate  in  England,  in  the  extradition  proceed! 
for  murder,  does  not  change  the  principle. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr,  Solicitor  General  Goode  for  the  United  States. 

Mr,  A.  J,  DUt^nhoefer  for  Eauscher  submitted  on  his  br 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 
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This  case  comes  before  us  on  a  certificate  of  division  of  opin- 
ion between  the  judges  holding  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  arising  after 
verdict  of  guilty,  and  before  judgment,  on  a  motion  in  arrest 
of  judgment. 

The  prisoner,  WilUam  Rauscher,  was  indicted  by  a  grand 
jury,  for  that,  on  the  9th  day  of  October,  1884,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
United  States,  and  within  the  admiralty  and  maritime  jurisdic- 
tion thereof,  he,  the  said  WiUiam  Eauscher,  being  then  and 
there  second  mate  of  the  ship  J.  F.  Chapman,  unlawfully  made 
an  assault  upon  Janssen,  one  of  the  crew  of  the  vessel  of  which 
he  was  an  officer,  and  unlawfully  inflictra  upon  said  Janssen 
cruel  and  unusual  punisliment.  This  indictment  was  found 
under  §  5347  of  the  Revised  Statutes  of  the  United  States. 

The  statement  of  the  division  of  opinion  between  the  judges 
is  in  the  following  language : 

"  This  cause  coming  on  to  be  heard  at  this  term,  before  judg- 
ment upon  the  verdict,  on  a  motion  in  arrest  of  judgment,  and 
also  on  a  motion  for  a  new  trial  before  the  two  judges  above 
mentioned,  at  such  hearing  the  following  questions  occurred : 

"  First.  The  prisoner  having  been  extradited  upon  a  charge 
of  murder  on  the  high  seas  of  one  Janssen,  under  §  5339  Rev. 
Stat.,  had  the  Circuit  Court  of  the  Southern  District  of  New 
York  jurisdiction  to  put  him  to  trial  upon  an  indictment  under 
§  5347  Rev.  Stat.,  charging  him  with  cruel  and  unusual  pun- 
ishment of  the  same  man,  he  being  one  of  the  crew  of  an 
American  vessel  of  which  the  defendant  was  an  officer,  and 
such  punishment  consisting  of  the  identical  acts  proved  in  the 
extradition  proceedings? 

"Second.  Did  or  not  the  prisoner,  under  the  extradition 
treaty  with  Great  Britain,  having  been  surrendered  upon  a 
charge  of  murder,  acquire  a  right  to  be  exempt  from  prosecu- 
tion upon  the  charge  set  forth  in  the  indictment,  without 
being  first  afforded  an  opportunity  to  return  to  Great 
Britain?    '  . 

"  Third.  Was  it  error  on  the  part  of  the  trial  judge  to  over- 
rule a  plea  to  the  jurisdiction  of  the  court  to  try  the  indictment 
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under  §  5347  of  the  United  States  Revised  Statutes,  chargi 
the  accused  with  cruel  and  unusual  punishment  of  one  Janss 
one  of  the  crew  of  a  vessel  of  which  accused  was  an  officer 
having  been  established  upon  said  plea  that  the  accused  ^ 
extradited  under  the  extradition  treaty  with  Great  BriU 
upon  the  charge  of  murder  of  the  same  Janssen,  under  §  51 
of  the  United  States  Revised  Statutes  ? 

"  Fourth.  Was  it  error  on  the  part  of  the  trial  judge 
refuse  to  direct  a  verdict  of  acquittal,  after  it  had  been  pro^ 
that  the  accused  was  extradited  under  the  extradition  trej 
with  Great  Britain,  upon  the  charge  of  murder,  it  also  appe 
ing  that  in  the  proceedings  prehminary  to  the  warrant 
extradition  the  saiift  act  was  investigated,  and  the  same  ^ 
nesses  examined,  as  at  the  trial  ? 

"  In  respect  to  each  of  which  questions  the  judges  afores 
were  divided  in  opinion. 

"  Wherefore,  at  the  same  term,  at  the  request  of  the  Unii 
States  attorney,  they  have  caused  the  points  above  stated 
be  certified  under  the  seal  of  this  court,  together  with  a  cc 
of  the  indictment  and  an  abstract  of  the  record,  to  the  Supre 
Court  of  the  United  States  for  final  decision  according  to  h 

"Wm.  J.  Wallace. 
"  Chas.  L.  Benedict.' 

The  treaty  with  Great  Britain,  under  which  the  defends 
was  surrendered  by  that  government  to  ours  upon  a  charge 
murder,  is  that  of  August  9,  1842,  styled  "  A  treaty  to  set 
and  define  the  boundaries  between  the  territories  of  1 
United  States  and  the  possessions  of  Her  Britannic  Majei 
in  North  America ;  for  the  final  suppression  of  the  Afric 
slave  trade ;  and  for  the  giving  up  of  criminals,  fugitive  fr 
justice,  in  certain  cases."     8  Stat.  576. 

With  the  exception  of  this  caption,  the  tenth  article  of  1 
treaty  contains  all  that  relates  to  the  subject  of  extradition 
criminals.     That  article  is  here  copied,  as  follows  : 

"It  is  agreed  that  the  United  States  and  Her  Britan 
Majesty  shall,  upon  mutual  requisitions  by  them,  or  th 
ministers,  officers,  or  authorities,  respectively  made,  deliver 
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to  justice  all  persons  who,  being  charged  with  the  crime  of 
murder,  or  assault  with  intent  to  commit  murder,  or  piracy, 
or  arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  either,  shaU  seek 
an  asylum,  or  shaU  be  found,  within  the  territories  of  the 
other :  provided  that  this  shall  only  be  done  upon  such  evi- 
dence of  criminality  as,  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial,  if  the  crime 
or  offence  had  there  been  committed;  and  the  respective 
judges  and  other  magistrates  of  the  two  Governments  shall 
have  power,  jurisdiction,  and  authority,  upon  complaint  made 
under  oath,  to  issue  a  warrant  for  the  apprehension  of  the 
fugitive  or  person  so  charged,  that  he  may  be  brought  before 
such  judges  or  other  magistrates,  respectively,  to  the  end  that 
the  evidence  of  criminahty  may  be  heard  and  considered  ;  and 
if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sus- 
tain the  charge,  it  shall  be  the  duty  of  the  examining  judge 
or  magistrate  to  certify  the  same  to  the  proper  Executive 
authority,  that  a  warrant  may  issue  for  the  surrender  of  such 
fugitive." 

Not  only  has  the  general  subject  of  the  extradition  of  per- 
sons charged  with  crime  in  one  country,  who  have  fled  to  and 
sought  refuge  in  another,  been  matter  of  much  consideration 
of  late  years  by  the  executive  departments  and  statesmen  of 
the  governments  of  the  civilized  portion  of  the  world,  by  vari- 
ous publicists  and  writers  on  international  law,  and  by  spe- 
cialists on  that  subject,  as  well  as  by  the  courts  and  judicial 
tribunals  of  different  countries,  but  the  precise  questions  aris- 
ing under  this  treaty,  as  presented  by  the  certificate  of  the 
judges  in  this  case,  have  recently  been  very  much  discussed  in 
this  country  and  in  Great  Britain. 

It  is  only  in  modem  times  that  the  nations  of  the  earth  have 
imposed  upon  themselves  the  obligation  of  delivering  up  these 
fugitives  from  justice  to  the  States  where  their  crimes  were 
committed,  for  trial  and  punishment.  This  has  been  done 
generally  by  treaties  made  by  one  independent  government 
with  another.    Prior  to  these  treaties,  and  apart  from  them, 
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it  may  be  stated  as  the  general  result  of  the  writers  upon 
temational  law,  that  there  was  no  weU-defined  obligation 
one  country  to  deliver  up  such  fugitives  to  another,  and  thoi 
such  delivery  was  often  made,  it  was  upon  the  principle 
comity,  and  w^ithin  the  discretion  of  the  government  wb 
action  was  invoked;  and  it  has  never  been  recognized 
among  those  obligations  of  one  government  towards  anot 
which  rest  upon  established  principles  of  international  law. 

Whether  in  the  United  States,  in  the  absence  of  any  tre 
on  the  subject  with  a  foreign  nation  from  whose  justice  a  fi 
tive  may  be  found  in  one  of  the  States,  and  in  the  absence 
any  act  of  Congress  upon  the  subject,  a  State  can,  through 
owTi  judiciary  or  executive,  surrender  him  for  trial  to  such  : 
eign  nation,  is  a  question  which  has  been  under  considerat 
by  the  courts  of  this  country  without  any  very  concluj 
result. 

In  the  case  of  Danid  Washhnrn^  4  Johns.  Ch.  106 ;  S.C.SI 
Dec.  548,  who  was  arrested  on  a  charge  of  theft  committe( 
Canada,  and  brought  before  Chancellor  Kent  upon  a  ^vrit 
habeas  corpus^  that  distinguisMed  jurist  held  that,  irrespectiv 
all  treaties,  it  was  the  duty  of  a  State  to  surrender  fugitive  ci 
inals.  The  doctrine  of  this  obligation  w^as  presented  with  gi 
ability  by  that  learned  jurist ;  but  shortly  afterward  Chief « 
tice  Tilghman,  in  the  case  of  Short  v.  Deacon^  10  S.  &  K.  Vil 
the  Supreme  Court  of  Pennsylvania,  held  the  contrary  opinioi 
that  the  delivery  up  of  a  fugitive  w^as  an  affair  of  the  ex( 
tive  branch  of  the  national  government,  to  which  the  dem 
of  the  foreign  power  must  be  addressed;  that  judges  a 
not  legally  deliver  up,  nor  could  they  command  the  execu 
to  do  so;  and  that  no  magistrate  in  Pennsylvania  had 
right  to  cause  a  person  to  be  arrested  in  order  to  afford 
President  of  the  United  States  an  opportunity  to  deliver  " 
up,  because  the  President  had  already  declared  he  would 
do  so. 

In  the  case  of  Holmes  v.  Jennison^  14  Pet.  540,  on  a  wri 
error  to  the  Supreme  Court  of  Vermont,  it  appears  that  aj 
cation  had  been  made  to  the  President  for  the  extraditior 
Holmes,  a  naturalized  citizen  of  the  United  States,  who 
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charged  with  having  committed  murder  in  Lower  Canada. 
There  being  then  no  extradition  treaty  between  the  two  gov- 
ernments, the  President  declined  to  act,  through  an  alleged 
I  want  of  power.  Holmes  having  been  arrested  under  authority 
from  Governor  Jennison,  of  Vermont,  obtained  a  writ  of 
habeas  corpus  from  the  Supreme  Court  of  that  State,  and  the 
sheriff  returned  that  he  was  detained  under  an  order  of  the 
governor,  which  commanded  the  sheriff  to  deliver  him  up  to 
the  authorities  of  Lower  Canada,  and  the  Supreme  Court  of 
the  State  held  the  return  sufficient.  On  the  writ  of  error 
from  the  Supreme  Court  of  the  United  States  two  questions 
were  presented,  first,  whether  a  writ  of  error  would  he  in  such 
case  from  that  court  to  the  Supreme  Court  of  the  State ;  and, 
second,  whether  the  judgment  of  the  latter  court  was  right. 
The  eight  judges  who  heard  the  case  in  this  court  were  equally 
divided  in  opinion  on  the  first  of  these  questions,  and  therefore 
no  authoritative  decision  of  the  principal  question  could  be 
made.  A  very  able  and  learned  opinion  in  favor  of  the  appel- 
late jurisdiction  of  the  Supreme  Court  of  the  United  States, 
and  against  the  right  attenipted  to  be  exercised  by  the  gov- 
ernor of  Vermont,  was  dehvered  by  Chief  Justice  Taney,  with 
whom  concurred  Justices  Story,  McLean,  and  Wayne.  Jus- 
tices Thompson,  Barbour,  and  Catron  delivered  separate  opin- 
ions, de^iying  the  power  of  the  Supreme  Court  of  the  United 
States  to  revise  the  judgment  of  the  Supreme  Court  of  Ver- 
mont. These  latter,  with  whom  concurred  Justice  Baldwin, 
did  not  express  any  clear  opinion  upon  the  power  of  the 
authorities  of  the  State  of  Vermont,  either  executive  or  judi- 
cial, to  deliver  Holmes  to  the  government  of  Canada ;  but, 
upon  return  of  the  case  to  the  Supreme  Court  of  that  State, 
it  seems  that  that  court  was  satisfied  by  the  arguments  of  the 
Chief  Justice  and  those  who  concurred  with  him  of  the  error 
of  its  position,  and  Holmes,  was  discharged.  In  the  final  dis- 
position of  the  case  the  court  uses  the  following  language : 

"  I  am  authorized  by  my  brethren,"  says  the  Chief  Justice, 
"to  say,  that,  on  an  examination  of  this  case,  as  decided  by  the 
Supreme  Court  of  the  the  United  States,  they  think,  if  the  return 
had  been  as  it  now  is,  a  majority  of  that  court  would  have 
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decided  that  Holmes  was  entitled  to  his  discharge,  and  1 
the  opinion  of  a  majority  of  the  Supreme  Court  of  the  IJn 
States  was  also  adverse  to  the  exercise  of  the  power  in  q 
tion  by  any  of  the  separate  States  of  the  Union.  The  ji 
ment  of  the  court  therefore  is,  that  Holmes  be  discharged  f 
his  imprisonment."    Ex  parte  IlolmeSj  12  Vt.  631. 

The  Court  of  Appeals  of  New  York,  in  the  case  of  Th^  j 

ple^  c&c.  V.  Curtisy  50  N.  Y.  321,  also  decided  that  an  ac 

the  Legislature  of  that  State  authorizing  the  rendition  to 

^  eign  States  of  fugitives  from  justice  was  in  conflict  with 

Constitution  of  the  United  States.    This  was  in  1872. 

The  question  has  not  since  arisen  so  as  to  be  decided  by 
court,  but  there  can  be  Uttle  doubt  of  the  soundness  of 
opinion  of  Chief  Justice  Taney,  that  the  power  exercised 
the  governor  of  Vermont  is  a  part  of  the  foreign  interco 
of  this  country,  which  has  undoubtedly  been  conferred  ii 
the  Federal  government ;  and  that  it  is  clearly  included  in 
treaty  making  power  and  the  corresponding  power  of  aj^ 
ing  and  receiving  ambassadors  and  other  pubUc  minisi 
There  is  no  necessity  for  the  stat^  to  enter  upon  the  relat 
with  foreign  nations  which  are  necessarily  imphed  in 
extradition  of  fugitives  from  justice  found  within  the  limit 
the  state,  as  there  is  none  why  they  should  in  their  own  n 
make  demand  upon  foreign  nations  for  the  surrender  of  s 
fugitives. 

At  this  time  of  day,  and  after  the  repeated  examinat 
which  have  been  made  by  this  court  into  the  powers  of 
Federal  government  to  deal  with  all  such  international  quest 
exclusively,  it  can  hardly  be  admitted  that,  even  in  the  abs( 
of  treaties  or  acts  of  Congress  on  the  subject,  the  extradi 
of  a  fugitive  from  justice  can  become  the  subject  of  negotia 
between  a  state  of  this  Union  and  a  foreign  government. 

Fortunately,  this  question,  with  others  which  might  aris 
the  absence  of  treaties  or  acts  of  Congress  on  the  subjec 
now  of  very  little  importance,  since,  with  nearly  all  the  nat 
of  the  world  with  whom  our  relations  are  such  that  fugit 
from  justice  may  be  found  within  their  dominions  or  wil 
ours,  we  have  treaties  which  govern  the  rights  and  conduci 
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the  parties  in  such  cases.    These  treaties  are  also  supplemented 
by  acts  of  Congress,  and  both  are  in  their  nature  exclusive. 

The  case  we  have  under  consideration  arises  under  one  of 
these  treaties  made  between  the  United  States  and  Great 
Britain,  the  country  with  which,  on  account  of  our  intimate 
relations,  the  cases  requiring  extradition  are  hkely  to  be  most 
numerous.  This  treaty  of  1842  is  supplemented  by  the  acts  of 
Congress  of  August  12,-1848,  9  Stat.  302,  and  March  3,  1869, 
15  Stat.  337,  the  provisions  of  which  are  embodied  in  §§  5270, 
5272,  and  5275  of  the  Kevised  Statutes,  under  Title  LXVI, 
Extradition. 

The  treaty  itself,  in  reference  to  the  very  matter  suggested 
in  the  questions  certified  by  the  judges  of  the  Circuit  Court, 
has  been  made  the  subject  of  diplomatic  negotiation  between 
the  Executive  Department  of  this  country  and  the  government 
of  Great  Britain  in  the  cases  of  Winslow  and  Lawrence.  Win- 
slow,  who  was  charged  with  forgery  in  the  United  States,  had 
taken  refuge  in  England,  and,  on  demand  being  made  for  his 
extradition,  the  Foreign  Office  of  that  country  required  a  pre- 
liminary pledge  from  our  government  that  it  would  not  try  I 
him  for  any  other  oflfence  than  the  forgery  for  which  he  was 
demanded.  To  this  Mr.  Fish,  the  Secretary  of  State,  did  not 
accede,  and  was  informed  that  the  reason  of  the  demand  on 
the  part  of  the  British  government  was  that  one  Lawrence, 
not  long  previously  extradited  under  the  same  treaty,  had  been 
prosecuted  in  the  courts  of  this  country  for  a  different  oflfence 
from  that  for  which  he  had  been  demanded  from  Great  Britain, 
and  for  the  trial  of  which  he  was  delivered  up  by  that  govern- 
ment. Mr.  Fish  defended  the  right  of  the  government  or 
state  in  which  the  oflfence  was  committed  to  try  a  person  ex- 
tradited under  tliis  treaty  for  any  other  criminal  oflfence,  as  well 
as  for  the  one  for  which  the  extradition  had  been  demanded; 
while  Lord  Derby,  at  the  head  of  the  Foreign  Office  in  Eng- 
land, construed  the  treaty  as  requiring  the  government  which 
had  demanded  the  extradition  of  an  oflfender  against  its  laws 
for  a  prescribed  oflfence,  mentioned  in  the  treaty  and  in  the 
demand  for  his  extradition,  to  try  him  for  that  Qflfence  and  for 
no  uther.    The  correspondence  is  an  able  one  upon  both  sides, 
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and  presents  the  question  whicji  we  are  now  required  to  decide, 
as  to  the  construction  of  the  treaty  and  the  effect  of  the  acts 
of  Congress  akeady  cited,  and  of  a  statute  of  Great  Britain  of 
1870  on  the  same  subject.  The  negotiations  between  the  two 
governments,  however,  on  that  subject  were  inconclusive  in 
any  other  sense  than  that  Winslow  was  not  delivered  up  and 
Lawrence  was  never  actually  brought  to  judgment  for  any  other 
offence  than  that  for  which  his  extradition  was  demanded. 

The  question  was  also  discussed  in  the  House  of  Lords,  and 
Lord  Derby  stated  and  defended  his  views  of  the  construction 
of  the  treaty  with  marked  abihty,  while  he  conceded  that  the 
act  of  Parliament  on  that  subject,  which  declared  that  the 
person  extradited  could  be  tried  for  no  other  oflfence  than  that 
for  which  he  had  been  demanded,  had  no  obhgatory  force  upon 
the  United  States  a^  one  of  the  parties  to  the  treaty.  Foreign 
Kelations  of  the  United  States,  1876-7,  pp.  204-307. 

The  subject  was  also  very  fuUy  discussed  by  Mr.  Wilham 
Beach  Lawrence,  a  very  learned  authority  on  matters  of  inter- 
national law  living  in  this  country,  in  several  published  arti- 
cles. Albany  Law  Journal,  vol.  14,  p.  85;  vol.  15,  p.  224;  vol. 
16,  p.  361.  In  these  the  author,  with  his  usual  abihty,  maintains 
the  proposition,  that  a  person  delivered  up  under  this  treaty 
on  a  demand  charging  him  with  a  specific  offence,  mentioned 
in  it,  can  only  be  tried  by  the  country  to  which  he  is  dehverod 
for  that  specific  offence,  and  is  entitled,  unless  found  guilty  of 
that,  to  be  restored  in  safety  to  the  country  of  his  asylum  at 
the  time  of  his  extradition. 

A  very  able  article  arising  out  of  the  same  pubhc  discussion 
at  that  time,  to  wit,  1876,  is  found  in  the  American  I^w  Re- 
view, said  to  have  been  written  by  Judge  Lowell,  of  the  United 
States  Court  at  Boston,  in  which,  after  an  examination  of  the 
authorities  upon  the  general  rule,  independent  of  treaties,  as 
found  in  the  continental  writers  on  international  law,  lie  says, 
that  rule  is,  that  the  person  whose  extradition  has  been  granted, 
cannot  be  prosecuted  and  tried  except  for  the  crime  for  which 
his  extradition  has  been  obtained ;  and,  entering  upon  the  ques- 
tion of  the  construction  of  the  treaty  of  1842,  he  gives  to  it 
the  same  effect  in  regard  to  that  matter.  10  Am.  Law  Eeview, 
1875-6,  p.  617.  . 
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Mr.  David  Dudley  Field,  in  his  draft  of  an  outline  for  an  in- 
ternational code,  published  about  the  same  time,  adopts  tho 
same  principle.  Field's  International  Code,  §  237,  p.  122.  It 
is  understood  that  the  rule  which  he  lays  down  represents  as 
weU  what  he  understands  to  be  existing  law,  as  also  what  he 
supposes  it  should  be. 

A  very  learned  and  careful  work,  pubUshed  in  this  country^ 
by  Mr.  Spear,  in  1879,  and  a  second  edition  in  1884,  after  con- 
sidering all  the  correspondence  between  our  government  and 
Great  Britain  upon  the  subject,  the  debate  in  the  House  of 
Lords,  the  articles  of  Mr.  Lawrence  and  Judge  Lowell,  as  well 
as  the  treatise  of  Mr.  Clarke,  an  EngUsh  writer,  with  a  ven^ 
exhaustive  examination  of  all  the  decisions  in  this  country  re- 
lating to  this  matter,  arrives  at  the  same  conclusion.  Tliis 
examination  by  Mr.  Spear  is  so  full  and  careful,  that  it  leaves 
nothing  to  be  desired  in  the  way  of  presentation  of  authorities. 

The  only  English  work  on  the  subject  of  extradition  we 
have  been  able  to  find  which  discusses  this  subject  is  a  small 
manual  by  Edward  Clarke  of  Lincoln's  Inn,  published  in  1807. 
He  adopts  the  same  view  of  the  construction  of  this  treaty 
and  of  the  general  principles  of  international  law  upon  the 
subject  which  we  have  just  indicated. 

Turning  to  seek  in  judicial  decisions  for  authority  upon  the 
subject,  as  might  be  anticipated  we  meet  with  nothing  in  the 
EngUsh  courts  of  much  value,  for  the  reason  that  treaties  made 
by  the  Crown  of  Great  Britain' with  other  nations  are  not  in 
those  courts  considered  as  part  of  the  law  of  the  land,  but  tho 
rights  and  the  duties  growing  out  of  those  treaties  are  looked 
upon  in  that  country  as  matters  confided  whoUy  for  their  exe- 
cution and  enforcement  to  the  executive  branch  of  the  govern- 
ment. Speaking  of  the  Ashburton  treaty  of  1842,  which  we 
are  now  construing,  Mr.  Clarke  says,  that,  "  in  England  the 
common  law  being  held  not  to  permit  the  surrender  of  a  crim- 
inal, this  provision  could  not  come  into  effect  without  an  Act 
of  Parliament,  but  in  the  United  States  a  treaty  is  as  binding 
as  an  Act  of  Congress."    Clarke  on  Extradition,  38. 

This  difference  between  the  judicial  powers  of  the  courts  of 
Great  Britain  and  of  this  count  rj'  in  regard  to  treaties  is  thus 

VOL.  cxix— 27 
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alluded  to  by  Chief  Justice  Marshall  in  the  Supreme  Com 
the  United  States; 

'^  A  treaty  is  in  its  nature  a  contract  between  two  nati 
not  a  legislative  act.  It  does  not  generally  eflfect,  of  itseli 
object  to  be  accomplished,  especially  so  far  as  its  operatic 
infra-territorial ;  but  is  carried  into  execution  by  the  sover 
power  of  the  respective  parties  to  the  instrument.  In 
United  States  a  different  principle  is  established.  Our 
stitution  declares  a  treaty  to  be  the  law  of  the  land.  '. 
consequently,  to  be  regarded  in  courts  of  justice  as  equivj 
to  an  act  of  the  legislature,  whenever  it  operates  of  itself  y 
out  the  aid  of  any  legislative  provision.  But  when  that 
of  the  stipulation  import  a  contract,  when  either  of  the  pa 
engages  to  perform  a  particular  act,  the  treaty  addresses 
to  the  |X)litical,  not  the  judicial  department ;  and  the  lej 
ture  must  execute  the  contract  before  it  can  become  a  mli 
the  court."    Foster  v.  Neilson,  2  Pet.  253,  314. 

This  whole  subject  is  fully  considered  in  the  Head  J 
Cdses^  112  U.  S.  580,  in  which  the  effect  of  a  treaty  as  a 
of  the  law  of  the  land,  as  distinguished  from  its  aspect 
mere  contract  between  independent  nations,  is  expressed  ii 
following  language : 

"A  treaty  is  primarily  a  compact  between  indepei 
nations.  It  depends  for  the  enforcement  of  its  provisioi 
the  interest  and  the  honor  of  the  govermnents  which  arc 
ties  to  it.  If  these  fail,  its  infraction  becomes  the  subj6 
international  negotiations  and  reclamations,  so  far  as 
injured  party  chooses  to  seek  redress,  which  may  in  th( 
be  enforced  by  actual  war.  It  is  ob\ious  that  with  all  thi 
judicial  courts  have  nothing  to  do  and  can  give  no  re< 
But  a  treaty  may  also  contain  provisions  which  confer  ce 
rights  upon  the  citizens  or  subjects  of  one  of  the  nations  ] 
ing  in  the  territorial  limits  of  the  other,  which  partake  o 
nature  of  municipal  law,  and  which  are  capable  of  enforce 
as  between  private  parties  in  the  courts  of  the  country, 
illustration  of  this  character  is  found  in  treaties  which 
late  the  mutual  rights  of  citizens  and  subjects  of  the  con 
ing  nations  in  regard  to  rights  of  property  by  desce 
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inheritance,  when  the  individuals  concerned  are  aliens.  The 
Constitution  of  the  United  States  places  such  provisions  as 
these  in  the  same  category  as  other  laws  of  Congress,  by  its 
declaration  that  'this  Constitution  and  the  laws  made  in  pur- 
suance thereof,  and  all  treaties  made  or  which  shall  be  made 
under  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land.'  A  treaty,  then,  is  a  law  of  the  land,  as  an 
act  of  Congress  is,  whenever  its  provisions  prescribe  a  rule  by 
which  the  rights  of  the  private  citizen  or  subject  may  be  deter- 
mined. And  when  such  rights  are  of  a  nature  to  be  enfoi'ced 
in  a  court  of  justice,  that  court  resorts  to  the  treaty  for  a  rule 
of  decision  for  the  case  before  it  as  it  would  to  a  statute."  pp. 
598-9.  See  also  Chew  Heong  v.  United  States,  112  U.  S.  536. 
540,  565. 

The  treaty  of  1842  being,  therefore,  the  supreme  law  of  the 
land,  which  the  courts  are  bound  to  take  judicial  notice  of, 
and  to  enforce  in  any  appropriate  proceeding  the  rights  of 
persons  growing  out  of  that  treaty,  we  proceed  to  inquire, 
in  the  first  place,  so  far  as  pertinent  to  the  questions  cer- 
tified by  the  circuit  judges,  into  the  true  construction  of  the 
treaty.    We  have  already  seen  that,  according  to  the  doctrine 
of  publicists  and  writers  on  international  law,  the  counti*y    - 
receiving  the  offender  against  its  laws  from  another  countrv^ 
had  no  right  to  proceed  against  him  for  any  other  offence  •^ 
than  that  for  which  he  had  been  delivered  up.     This  is  a 
principle  which  commends  itself  as  an  appropriate  adjunct 
to  the  discretionary  exercise  of  the  power  of  rendition,  be- 
cause it  can  hardly  be  supposed  that  a  government  which 
was  under  no  treaty  obligation  nor  any  absolute  obligation 
of  pubhc  duty  to  seize  a  person  who  had  found  an  asylum 
'within  its  bosom  and  turn  him  over  to   another  country 
for   trial,  would  be  willing  to  do  this,  unless  a  case  was 
made  of  some  specific  offence  of  a  character  which  justified 
the  government  in  depriving  the  party  of  his  asylum.     It 
is  unreasonable  that  the  country  of  the  asylum  should   be 
expected  to  deliver  up  such  person  to  be  dealt  with  by  the 
demanding  government  without  any  limitation,  implied  or 
otherwise,  upon  its  prosecution  of  the  party.    In  exercising  its 
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discretion,  it  might  be  very  willing  to  deliver  up  offenders  , 
against  such  laws  as  were  essential  to  the  protection  of  life, 
liberty,  and  person,  while  it  would  not  be  willing  to  do  this  on 
account  of  minor  misdemeanors  or  of  a  certain  class  of  politi- 

^  cal  offences  in  which  it  would  have  no  interest  or  sympathy. 
Accordingly,  it  has  been  the  poUcy  of  all  governments  to  grant 
an  asylum  to  persons  who  have  fled  from  their  homes  on 
account  of  pohtical  disturbances,  and  who  might  be  there 
amenable  to  laws  framed  with  regard  to  such  subjects,  and  to 
the  personal  allegiance  of  the  party.  In  many  of  the  treaties 
of  extradition  between  the  civilized  nations  of  the  world,  there 
is  an  express  exclusion  of  the  right  to  demand  the  extradition 
of  offenders  against  such  laws,  and  in  none  of  them  is  this  class 
of  offences  mentioned  as  being  the  foundation  of  extradition 

—  proceedings.  Indeed,  the  enumeration  of  offences  in  most  of 
these  treaties,  and  especially  in  the  treaty  now  under  consid- 
eration, is  so  specific,  and  marked  by  such  a  clear  line  in 
regard  to  the  magnitude  and  importance  of  those  offences,  that 
it  is  impossible  to  give  any  other  interpretation  to  it  than  that 
of  the  exclusion  of  the  right  of  extradition  for  any  others. 

It  is,  therefore,  very  clear  that  this  treaty  did  not  intend  to 
depart  in  this  respect  from  the  recognized  public  law  which 
had  prevailed  in  the  absence  of  treaties,  and  that  it  was  not 
intended  that  this  treaty  should  be  used  for  any  other  purpose 
than  to  secure  the  trial  of  the  person  extradited  for  one  of  the 
offences  enumerated  in  the  treaty.  This  is  not  only  apparent 
from  the  general  principle  that  the  specific  enumeration  of 
certain  matters  and  things  imphes  the  exclusion  of  all  others, 
but  the  entire  face  of  the  treaty,  including  the  processes  by 
which  it  is  to  be  carried  into  effect,  confirms  this  view  of  the 
subject.  It  is  unreasonable  to  suppose  that  any  demand  for 
rendition  framed  upon  a  general  representation  to  the  govern- 
ment of  the  asylum,  (if  we  may  use  such  an  expression,)  that 
the  party  for  whom  the  demand  was  made  was  guilty  of  some 
violation  of  the  laws  of  the  country  which  demanded  him, 
without  specifying  any  particular  offence  with  which  he  was 
charged,  and  even  without  specifying  an  offencife  mentioned  in 
the  treaty,  would  receive  any  serious  attention;  and  yet  such 
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the  construction  that  the  party  is  properl; 
r  any  other  oflfence  than  that  for  which  h 
nd  which  is  described  in  the  treaty.  Ther 
it  view  of  the  subject,  seem  to  be  no  need  o 
a  specific  oflfence  in  making  the  demand 
this  being  admissible,  the  treaty  not  onl; 
e  party  shall  be  charged  with  one  of  th 
I,  to  wit,  murder,  assault  with  intent  to  cona 
Lcy,  arson,  robbery,  forgery,  or  the  utteranc 
but  that  evidence  shall  be  produced  to  th 
ite  of  the  country  of  which  such  'demand  i 
mmission  of  such  an  oflfence,  and  that  thi 
such  as  according  to  the  law  of  that  countr 
5  apprehension  and  commitment  for  trial  o 
charged.  If  the  proceedings  under  whicJ 
sted  in  a  country  where  he  is  peaceably  an< 
d  to  the  protection  of  whose  laws  he  is  en 
e  no  influence  in  limiting  the  prosecution  ii 
•e  the  pflfence  is  charged  to  have  been  com 
ery  little  use  for  this  particularity  in  charging 
),  requiring  that  oflfence  to  be  one  mentione( 
svell  as  suflicient  evidence  of  the  party's  guil 
L  trial  for  it.  Nor  can  it  be  said  that,  ii 
uch  a  delicate  power  under  a  treaty  so  wel 
y  particular,  its  provisions  are  obligator; 
e  which  makes  the  surrender  of  the  fugitive 
[gitive  passes  into  the  hands  of  the  countn 
m  with  the  oflfence,  free  from  all  the  positive 
just  implications  of  the  treaty  under  whicl 
is  person  takes  place.  A  moment  before  h( 
bection  of  a  government  which  has  aflfordec 
•om  which  he  can  only  be  taken  under  a  ven 
procedure,  and  a  moment  after  he  is  found  u 
■  another  sovereignty  by  virtue  of  that  pro 
ested  of  all  the  rights  which  he  had  th< 
•nd  of  all  the  rights  which  the  law  govern 
ag  was  intended  to  secure. 
)e  of  this  treatv  it  could  be  seen  that  its  sol( 


Digitized  by 


Google 


422  OCTOBER  TERM,    1886. 

Opinion  of  the  Court. 

object  was  to  secure  the  transfer  of  an  individual  from  t 
jurisdiction  of  one  sovereignty  to  that  of  another,  the  arj 
ment  might  be  sound ;  but  as  this  right  of  transfer,  the  rij 
to  demand  it,  the  obligation  to  grant  it,  the  proceedings  uii( 
which  it  takes  place,  all  show  that  it  is  for  a  hmited  and  < 
fined  purpose  that  the  transfer  is  made,  it  is  impossible  to  o 
ceive  of  the  exercise  of  jurisdiction  in  such  a  case  for  any  otl 
purpose  than  that  mentioned  in  the  treaty,  and  ascertained 
the  proceedings  under  which  the  party  is  extradited,  withe 
an  implication  of  fraud  upon  the  rights  of  the  party  extradit 
and  of  bad  faith  to  the  country  which  permitted  liis  extra 
tion.  No  such  view  of  solemn  public  treaties  between  i 
great  nations  of  the  earth  can  be  sustained  by  a  tribunal  cal 
upon  to  give  judicial  construction  to  them. 

The  opposite  view  has  been  attempted  to  be  maintained 
this  country  upon  the  ground  that  there  is  no  express  lim] 
tion  in  the  treaty  of  the  right  of  the  country  in  which 
offence  was  committed  to  try  the  person  for  the  crime  al( 
for  which  he  was  extradited,  and  th^tt  once  being  within  i 
jurisdiction  of  that  country,  no  matter  by  what  contrivance 
fraud  or  by  what  pretence  of  establishing  a  charge  provic 
for  hy  the  extradition  treaty  he  may  have  been  brought  wi 
in  the  jurisdiction,  he  is,  when  here,  liable  to  be  tried  for  g 
offence  against  the  laws  as  though  arrested  here  origina 
This  proposition  of  the  absence  of  express  restriction  in 
treaty  of  the  right  to  try  him  for  other  offences  than  that 
which  he  was  extradited,  is  met  by  the  manifest  scope  and 
ject  of  the  treaty  itself.  The  caption  of  the  treaty,  alref 
quoted,  declaring  that  its  purpose  is  to  settle  the  boimdary  1 
between  the  two  governments;  to  provide  for  the  final  s 
pression  of  the  African  slave  trade ;  adds,  "  and  for  the  giv 
up  of  criminals,  fugitive  from  justice,  in  certain  coLsesP  1 
treaty,  then,  requires,  as  we  have  already  said,  that  there  si 
be  given  up,  upon  requisitions  respectively  made  by  the  t 
governments,  all  persons  charged  with  any  of  the  seven  crii 
enumerated,  and  the  provisions  giving  a  party  an  examinati 
before  a  proper  tribunal,  in  which,  before  he  shall  be  deUvei 
up  on  this  demand,  it  must  be  shown  that  the  offence  for  wh 
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he  is  demanded  is  one  of  those  enumerated,  and  that  the  proof 
is  sufficient  to  satisfy  the  court  or  magistrate  before  whom 
this  examination  takes  place  that  he  is  guilty,  and  such  as  the 
law  of  the  State  of  the  asylum  requires  to  establish  such  guilt, 
leave  no  reason  to  doubt  that  the  fair  purpose  of  the  treaty 
is,  that  the  person  shall  be  delivered  up  to  be  tried  for  that^ 
offence  and  for  no  other. 

If  there  should  remain  any  doubt  upon  this  construction  of 
the  treaty  itself,  the  language  of  two  acts  of  Congress,  hereto- 
fore cited,  incorporated  in  the  Kevised  Statutes,  must  set  this 
question  at  rest.  It  is  there  declared.  Rev.  Stat.  §  5272,  the 
two  preceding  sections  having  provided  for  a  demand  upon 
this  country  and  for  the  inquiry  into  the  guilt  of  the  party, 
that  "  it  shall  be  lawful  for  the  Secretary  of  State,  under  his 
hand  and  seal  of  office,  to  order  the  person  so  committed  to 
be  delivered  to  such  person  or  persons  as  shall  be  authorized, 
in  the  name  and  on  behalf  of  such  foreign  government,  to  he 
tried  far  the  crime  of  which  such  person  shall  he  so  accused^ 
and  such  person  shall  be  deUvered  up  accordingly." 

For  the  protection  of  persons  brought  into  this  country  by 
extradition  proceedings  from  a  foreign  country,  §  5275  of  the 
Revised  Statutes  provides : 

"  Whenever  any  person  is  dehvered  by  any  foreign  govern- 
ment to  an  agent  of  the  United  States,  for  the  purpose  of 
being  brought  within  the  United  States  and  tried  for  any 
crime  of  which  he  is  duly  accused,  the  President  shall  have 
power  to  take  all  necessary  measures  for  the  transportation 
and  safe  keeping  of  such  accused  person,  and  for  his  securitj" 
against  lawless  violence,  until  the  final  conclusion  of  his  trial 
for  the  crimes  or  offences  specified  in  the  warrant  of  extradi- 
tion, and  until  his  final  discharge  from  custody  or  imprison- 
ment for  or  on  account  of  such  crimes  or  offences,  and  for  a 
reasonable  time  thereafter,  and  may  employ  such  portion  of 
the  land  or  naval  forces  of  the  United  States,  or  of  the  militia 
thereof,  as  may  be  necessary  for  the  safe  keeping  and  protec- 
tion of  the  accused." 

The  obvious  meaning  of  these  two  statutes,  which  have 
reference  to  all  treaties  of  extradition  made  by  the  United 
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States,  is  that  the  party  shall  not  be  delivered  up  by  this  g 
ernment  to  be  tried  for  any  other  oflfence  than  that  charged 
the  extradition  proceedings ;  and  that,  when  brought  into  1 
country  upon  similar  proceedings,  he  shall,  not  be  arrested 
tried  for  any  other  offence  than  that  with  which  he  ^ 
charged  in  those  proceedings,  until  he  shall  have  had  areaf 
able  time  to  return  unmolested  to  the  country  from  which 
was  brought.  This  is  undoubtedly  a  congressional  const] 
tion  of  the  purpose  and  meaning  of  extradition  treaties  sucl 
the  one  we  have  under  consideration,  and  whether  it  is  or  i 
it  is  conclusive  upon  the  judiciary  of  the  right  conferred  u 
persons  brought  from  a  foreign  country  into  this  under  s 
proceedings. 

That  right,  as  we  understand  it,  is  that  he  shall  be  tried  c 
for  the  oflfence  with  which  he  is  charged  in  the  extradi 
proceedings  and  for  which  he  Avas  delivered  up,  and  that  if 
tried  for  that,  or  after  trial  and  acquittal,  he  shall  have  a 
sonable  time  to  leave  the  country  before  he  is  arrested  u 
the  charge  of  any  other  crime  committed  previous  to  his  ey 
dition. 

This  precise  question  has  been  frequently  considered 
courts  of  the  highest  respectability  in  this  country.  On 
the  earliest  cases  is  that  of  United  States  v.  Caldwell^  8  Bla 
ford,  131.  CaldweU  Avas  extradited  from  Canada,  in  1 
under  the  treaty  of  1842  Avith  Great  Britain,  charged  with 
gery.  He  was  not  tried  for  this  oflfence,  however,  but 
tried  and  convicted  for  bribing  an  ofllcer  of  the  United  SI 
—  an  oflfence  not  designated  in  that  treaty.  In  the  Ci] 
Court  of  the  United  States,  held  by  Judge  Benedict,  Cald 
called  the  attention  of  the  court  to  this  fact,  and  claimed 
under  the  treaty  he  could  not  be  tried  for  any  oflfence  < 
mitted  prior  to  his  extradition  other  than  the  one  charge 
the  proceedings.  To  this  plea  the  government  interpos 
demurrer,  which  was  sustained,  and  the  prisoner  was  t 
couAacted,  and  punished  for  the  bribery.  Judge  Benedict 
that,  "  while  abuse  of  extradition  proceedings,  and  war 
good  faith  in  resorting  to  them,  doubtless  constitute  a , 
cause  of  complaint  between  the  two  governments,  such 
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plaints  do  not  form  a  proper  subject  of  investigation  in  the 
courts,  however  much  those  tribunals  might  regret  that  they 
should  have  been  permitted  to  arise.  .  .  .  But  whether 
extradited  in  good  faith  or  not,  the  prisoner,  in  point  of  fact, 
is  within  the  jurisdiction  of  the  court,  charged  with  a  crime 
therein  committed ;  and  I  am  at  a  loss  for  even  a  plausible 
reason  for  holding,  upon  such  a  plea  as  the  present,  that  the 
court  is  without  jurisdiction  to  try  him.  .  .  .  And  I  can- 
not say  that  the  fact  that  the  defendant  was  brought  within 
the  jurisdiction  by  virtue  of  a  warrant  of  extradition  for  the 
crime  of  forgery  affords  him  a  legal  exemption  from  prosecu- 
tion for  other  crimes  by  him  committed." 

The  next,  case,  tried  before  the  same  court,  was  that  of 
United  States  v.  Lawrence^  13  Blatchford,  295.  Lawrence 
was  extradicted  from  Ireland  and  brought  into  this  countrj'- 
under  the  treaty  of  1842  on  a  charge  of  a  single  and  specific 
forgery.  He  was  indicted  and  put  upon  his  trial  for  other 
forgeries  than  that  specified  in  the  extradition  proceedings.  To 
his  trial  for  any  other  forgery  than  that  he  objected  by  proper 
pleadings,  on  the  ground  that  under  the  treaty  with  Great 
Britain  he  could  not  be  so  tried  for  other  forgeries.  Judge 
Benedict  held  that  he  could  be  so  tried,  and  he  was  tried  and 
a  verdict  of  guilty  was  rendered.  It  appears,  however,  but 
not  very  clearly  from  any  report  of  the  case,  that,  though  tried 
and  convicted,  and  having  pleaded  guilty  to  the  other  offences 
of  forgery,  he  was  admitted  to  bail  and  no  judgment  was  ever 
pronounced.  Judge  Benedict,  adverting  to  the  case  of  United 
States  V.  Caldwell^  and  to  a  decision  of  the  Court  of  Appeals 
of  New  York  in  Adriaiice  v.  Lagrawe^  59  N.  Y.  110,  proceeded 
to  say: 

"  This  ground  of  defence  is,  therefore,  dismissed,  with  the 
remark  that  an  offender  against  the  justice  of  his  country  can 
acquire  no  rights  by  defrauding  that  justice.  Between  him 
and  the  justice  he  has  offended,  no  rights  accrue  to  the  offender 
by  flight.  He  remains  at  all-  times,  and  everywhere,  liable  to 
be  called  to  answer  to  the  law  for  his  violations  thereof,  pro- 
vided he  comes  within  the  reach  of  its  arm." 

And  in  addition  to  the  proposition  urged  in  the  Caldwell 
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case,  that  a  question  of  that  character  arising  on  the  treaty 
exclusively  for  the  consideration  of  the  Executive  Departmei 
of  the  respective  governments,  he  proceeds  to  say : 

"  It  is  true  that  it  [the  act  of  Congress]  assumes,  as  well 
may,  that  the  offender  Avill  be  tried  for  the  offence  upon  whi 
his  surrender  is  asked,  but  there  are  no  words  indicating  tl 
he  is  to  be  protected  from  trial  for  all  other  offences.  T 
absence  of  any  provision  indicating  an  intention  to  prot( 
from  prosecution  for  other  offences,  in  a  statute  having 
other  object  than  the  protection  of  extradited  offenders, 
sufficient  to  deprive  of  all  force  the  suggestion  that  the  \ 
of  1869,  as  a  legislative  act,  gives  to  the  treaty  of  1842  1 
construction  contended  for  by  the  accused."  There  are  p 
haps  tw^o  or  three  other  cases  in  which  the  circuit  or  distr 
judges  of  the  United  States  have  followed  these  decisions  p 
dered  by  Judge  Benedict. 

On  the  other  hand,  Judge  Hoffman,  of  the  District  Court 
CaUfornia,  in  the  case  of  United  States  v.  Watts,  8  Sawyer,  3 
decided  that  the  defendant,  having  been  surrendered  unc 
the  extradition  treaty  of  1842  by  Great  Britain,  could  not 
tried  for  other  offences  than  those  enumerated  in  that  trea 
and  supported  this  view  Avith  a  very  learned  and  able  opini( 
Judge  Deady,  of  the  District  Court  of  Oregon,  in  £^  pa 
inhhs,  26  Fed.  Kep.  421,  431,  February  4, 1886,  held,  in  rega 
to  the  treaty  of  1842,  that  for  a  government  to  detain  a  pers 
extradited  under  that  treaty  for  any  other  charge  than  t 
one  for  which  he  had  been  surrendered,  "  would  be  not  only 
infraction  of  the  contract  between  the  parties  to  the  treat 
but  also  a  violation  of  the  supreme  law  of  this  land  in  a  nu 
ter  directly  involving  his  personal  rights.  A  right  of  pers« 
or  property,  secured  or  recognized  by  treaty,  may  be  set  up 
a  defence  to  a  prosecution  in  disregard  of  either,  with  t 
same  force  and  effect  as  if  such  right  was  secured  by  an  act 
Congress." 

But  perhaps  the  most  important  decisions  on  this  questw 
are  to  be  found  in  the  highest  courts  of  the  states. 

The  case  of  Adriance  v.  Lagrave,  59  N.  Y.  110,  has  be< 
cited  as  supporting  the  doctrine  held  by  Judge  Benedict,  ai 
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undoubtedly  the  language  of  the  opinion  delivered  by  Chief 
Justice  Church,  for  the  court,  in  that  case,  adopts  the  reason- 
ing of  Judge  Benedict's  opinion.  Considering  the  high  char- 
acter of  that  court,  it  may  be  proper  to  make  an  observation 
or  two  on  that  case.  First.  It  seems  that  while  Lagrave  was 
held  for  trial  in  this  country  under  extradition  proceedings,  by 
which  he  was  removed  from  France  under  the  treaty  of  1843 
with  that  nation,  being  out  on  bail,  he  was  arrested  imder  a 
\mt  in  a  civi)  suit  for  debt,  which  issued  from  one  of  the 
courts  of  the  State  of  New  York.  He  made  application  by  a 
writ  of  habeas  corpus  to  be  released  from  this  arrest,  on  the 
ground  that  he  was  protected  from  it  by  the  terms  of  the 
treaty  under  which  he  was  surrendered,  which,  in  that  respect, 
are  similar  to  those  of  the  treaty  of  1842  with  Great  Britain. 
The  diflference  between  serving  process  in  a  civil  action  brought 
by  a  private  party,  whether  arrest  be  an  incident  to  that 
process  or  not,  and  the  indictment  and  prosecution  of  a  person 
similarly  situated  for  a  crime  not  mentioned  in  the  treaty  of 
extradition  under  which  the  defendant  was  by  force  brought 
to  this  country,  is  too  obvious  to  need  comment.  And  while 
it  is  unnecessary  to  decide  now  whether  he  could  be  so  served 
with  process  in  civil  proceedings,  it  does  not  follow  that  he 
would  be  equally  hable  to  arrest,  trial,  and  conviction  for 
a  crune,  and  especially  a  crime  not  enumerated  in  the  extra- 
dition treaty,  and  committed  before  his  removal.  Second. 
The  case  of  Adria/nce  v.  Lagrave  was  decided  in  the  Supreme 
Court  of  the  State  by  an  order  discharging  Lagrave  from 
arrest  u^der  the  writ,  and  the  writ  was  vacated.  This  judg- 
ment i^as  the  unanimous  opinion  of  the  court,  in  which  sat 
three  eminent  judges  of  that  State,  to  w4t,  Daniels,  Davis,  and 
Bradjr.  In  the  Court  of  Appeals  this  judgment  Avas  reversed 
by  a  divided  court.  Judges  Folger  and  Grover  dissenting. 

While  this  is  believed  to  be  the  only  decision  in  the  highest 
court  of  a  state  adopting  that  view  of  the  law,  there  are  three 
or  four  cases  decided  by  appellate  courts  of  other  states,  hold- 
ing a  directly  opposite  doctrine. 

The  first  of  these  is  Commonwealth  v.  Ilawes^  13  Bush,  697. 
Hawes  was  demanded  from  the  Dominion  of  Canada  under 


Digitized  by 


Google 


428  OCTOBER  TERM,   1886. 

Opinion  of  the  Court. 

the  treaty  of  1842  on  four  indictments  charging  him  with 
many  acts  of  forgery,  and  was  dehvered  up  on  three  of  thi 
He  ^ys^s  brought  to  trial  on  two  of  these  indictments  in 
courts  of  Kentucky  and  acquitted,  while  the  other  two  vi 
dismissed  on  motion  of  the  attorney  for  the  commonwea 
There  were,  however,  other  indictments  pending  against  h 
charging  him  with  embezzlement,  and  on  one  of  these  a 
tion  was  made  to  bring  him  to  trial.  Upon  this  motion 
question  was  raised  whether,  under  the  circumstances  in 
gard  to  the  extradition,  he  could  be  tried  for  that  offei 
Judge  Jackson,  before  whom  the  case  was  pending  in 
Kenton  County  Criminal  Court,  decided  that  he  was  bounc 
take  judicial  notice  of  the  treaty  of  1842  between  the  ITn 
States  and  Great  Britain,  and  that  the  defendant  could  nol 
tried  for  any  offence  for  which  he  was  not  extradited,  altho 
he  was  within  the  power  of  the  court,  as  the  treaty  was 
supreme  law  of  the  land.  By  the  terms  of  that  treaty  he  1 
that  Hawes  could  be  tried  for  no  other  oflfence,  because  t 
treaty  provides  only  for  extradition  in  certain  cases,  and  ui 
certain  circumstances  of  proof,  and  that  the  right  of  asylui 
to  be  held  sacred  as  to  anything  for  which  the  party  was 
and  could  not  be  extradited.    He  adds : 

"  I  do  not  mean  to  say  that  he  [Hawes]  may  not  lierea 
be  tried ;  but  what  I  mean  to  say  is,  that  in  the  face  of 
treaty  herein  referred  to,  he  is  not  to  be  tried  until  there  i 
reasonable  time  given  him  to  return  to  the  asylum  from  wl 
he  was  taken." 

The  case  was  carried  to  the  Court  of  Appeals  of  Kentuc 
in  which  the  whole  matter  was  fully  discussed,  the  opinion 
the  court,  a  very  able  one,  being  dehvered  by  Chief  Jus 
Lindsay,  in  1878.  The  substance  of  the  opinion  is  thus  sta 
in  the  syllabus : 

"1.  Extradited  criminals  cannot  be  tried  for  oflfences 
named  in  the  treaty,  or  for  oflfences  not  named  in  the  wan 
of  extradition.  A  prisoner  extradited  from  the  Dominion 
Canada  under  Art.  10  of  the  treaty  of  1842  between  thelJni 
States  and  Great  Britain,  cannot  be  proceeded  against  or  ti 
in  this  State  for  any  other  oflfences  than  those  mentionec 
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rhich  he  was  extradited,  without  first  b< 
)ortuiiity  to  return  to  Canada ;  and,  afte 
rials  for  the  offences  for  which  he  was  e: 
be  lawfully  held  in  custody  to  answer 
could  not  be  put  on  trial." 
one  government  to  demand  and  receiv 
lustody  of  an  offender  who  has  sough 
il,  depends  upon  the  existence  of  treat; 
L  them,  and  in  all  cases  is  derived  fron 
i  restricted  by,  the  provisions,  express  c 

^" 

olving  the  same  question  came  before  th 
peals,  Blandford  v.  State^  10  Tex.  Ct.  o 
the  same  principles  were  asserted  as  i: 
5  case  seems  to  have  been  very  well  cor 
horities  up  to  that  date  were  fully  exan 

question  came  before  the  Supreme  Cour 
^^anderpool^  39  Ohio  St.  273.  Yanderpoc 
een  delivered  up  under  the  treaty  of  184 
f  Canada  for  offences  specified  in  tha 
nvicted,  and  sentenced  to  the  penitentiar 
^hich  they  were  extradited.  They  wer 
for  other  offences,  to  which  they  pleader 
T  reason  of  the  facts  already  stated  the; 
:or  these  latter  offences  until  a  reasonabl 
er  the  expiration  of  their  sentences  for  th 
^  had  been  convicted.  The  Supreme  Cour 
e  case  came  on  appeal  from  the  judgmen 
[nmon  Pleas,  sustained  this  view,  and  thi 
ame  general  reasoning,  already  stated,  a 
0  be  placed  upon  the  Ashburton  treaty,  o 
at  treaty  as  a  law  of  the  land ;  and  of  th 
)n  the  party  who  was  arrested  and  extra 
sions. 

these  decisions  of  the  Federal  and  Stat 
sty  be  added  the  opinions  of  the  distin 
ih  we  have  cited  in  the  earUer  part  of  thi 
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^  opinion,  we  feel  authorized  to  state  that  the  weight  of 
thority  and  of  sound  principle  are  in  favor  of  the  proposit 
that  a  person  who  has  been  brought  within  the  jurisdictioi 
the  court  by  virtue  of  proceedings  under  an  extradition  trei 
can  only  be  tried  for  one  of  the  offences  described  in  that  trei 

v^  and  for  the  offence  with  which  he  is  charged  in  the  proci 
ings  for  his  extradition,  until  a  reasonable  time  and  opportui 
have  been  given  him,  after  liis  release  or  trial  upon  such  cha 
to  return  to  the  country  from  whose  asylum  he  had  been  ft 
bly  taken  under  those  proceedings. 

Two  other  observations  remain  to  be  made.     One  of  tl 

—  is,  that  the  operation  of  this  principle  of  the  recognition  of 
rights  of  prisoners  under  such  circumstances  by  the  co 
before  whom  they  are  brought  for  trial,  relieves  the  relat 
between  the  Executive  Department  of  the  United  States  | 
ernment  and  the  courts  of  a  state  before  whom  such  case  i 
be  pending,  of  a  tension  which  has  more  tlian  once  beo 
very  delicate  and  very  troublesome.  Of  course,  the  intei 
ence  of  the  executive  branch  of  the  Federal  government,  tv 
it  may  have  been  called  upon  by  the  nation  which  has  d 
ered  up  a  jx^rson  to  be  tried  for  an  offence  against  the  kw 
a  state,  with  the  proceedings  of  a  state  court  in  such  cas 
likely  to  be  resented  by  such  court,  and  yet,  if  the  only  n 
of  enforcing  the  obligations  of  the  treaty  is  through  the  ac 
of  the  respective  national  governments,  it  would  seem  that 
government  api:)ealed  to  ought  to  have  the  right  to  see 
the  treaty  is  faithfully  observed,  and  the  rights  of  parties 

--^  der  it  protected.  In  Great  Britain  the  control  of  such  mat 
would  undoubtedly  be  recognized  by  any  court  to  be  in 
Crown,  but  in  this  country  such  a  proposition  is,  to  say 
leiist,  not  unaccompanied  by  serious  embarrassments, 
principle  we  have  here  laid  down  removes  this  difficulty 
under  the  doctrine  that  the  treaty  is  the  supreme  law  of 
land,  and  is  to  be  observed  by  aU  the  courts,  state  and  natic 
"  anything  in  the  laws  of  the  states  to  the  contrary  not\s 
standing,"  if  the  state  court  should  fail  to  give  due  effec 
the  rights  of  the  party  under  the  treaty,  a  remedy  is  foun 
the  judicial  branch  of  the  Federal  government,  which  has  I 
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fully  recognized.  This  remedy  is  by  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  the  state  court  which 
may  have  committed  such  an  error.  The  case  being  thus  re- 
moved into  that  court,  the  just  effect  and  operation  of  the 
treaty  upon  the  rights  asserted  by  the  prisoner  would  be  there 
decided.  If  the  party,  however,  is  under  arrest  and  desires  a 
more  speedy  remedy  in  order  to  secure  his  release,  a  writ  of 
habeas  corpus  from  one  of  the  Federal  judges  or  Federal  courts, 
issued  on  the  ground  that  he  is  restrained  of  his  hberty  in  vio- 
lation of  the  Constitution  or  a  law  or  a  treaty  of  the  United 
States,  will  bring  him  before  a  Federal  tribunal,  where  the 
truth  of  that  allegation  can  be  inquired  into,  and,  if  it  be  well 
founded,  he  will  be  discharged.  Ex  parte  Royally  117  U.  S. 
241,  251.  State  courts  also  could  issue  such  a  writ,  and  thus 
the  judicial  remedy  is  complete,  Avhen  the  jurisdiction  of  the 
court  is  admitted.  This  is  a  complete  answer  to  the  proposi- 
tion that  the  rights  of  persons  extradited  under  the  treaty 
cannot  be  enforced  by  the  judicial  branch  of  the  government, 
and  that  they  can  only  appeal  to  the  executive  branches  of 
the  treaty  governments  for  redress. 

The  other  observation  we  have  to  make  regards  an  argu- 
ment presented  in  this  particular  case ;  namely,  that  the  pris- 
oner was  convicted  on  the  same  testimony  which  was  pro- 
duced before  the  magistrate  who  ordered  his  extradition. 
^Vlthough  it  is  thus  stated  in  the  brief,  the  record  affords  no 
suflBcient  evidence  of  it.  What  is  found  on  that  subject  in  the 
fourth  question  certified  to  this  court  is  as  follows : 

*'  Was  it  error  on  the  part  of  the  trial  judge  to  refuse  to 
direct  a  verdict  of  acquittal,  after  it  had  been  proven  that  the 
accused  was  extradited  under  the  extradition  treaty  with 
Great  Britain,  upon  the  charge  of  murder,  it  also  appearing 
that  in  the  proceedings  preliminary  to  the  warrant  of  extradi- 
tion the  same  act  was  investigated^  and  the  same  vntnesnes  ex- 
amined, as  at  the  trial  ? " 

It  might  be  a  sufficient  answer  to  this  argument  to  say  that 
this  does  not  prove  that  the  evidence  was  the  same  upon  the 
two  trials.  Although  the  act  charged  may  have  been  the 
same  and  the  witnesses  may  have  been  the  same,  yet  the  evi- 
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deuce  elicited  on  the  last  trial  may  have  been  very  different 
from  that  obtained  on  the  first.  While  the  identity  of  facts 
investigated  in  the  two  trials  is  charged  a  httle  more  specifi- 
cally in  the  first  question,  we  are  of  opinion  that  no  importance 
should  be  attached  to  this  matter,  even  if  it  were  found  that 
the  party  was  convicted  of  inflicting  cruel  and  unusual  punish- 
ment on  the  seaman  on  the  same  evidence  precisely  upon  which 
the  committing  magistrate  in  Gr^t  Britain  delivered  him  up 
under  a  charge  of  murder.  It  may  be  very  true  that  evidence 
which  satisfied  that  officer  that  the  prisoner  was  guilty  of  the 
crune  of  murder  would  also  establish  that  he  had  inflicted 
cruel  and  unusual  punishment  on  the  person  for  whose  murder 
he  was  charged ;  but,  as  the  treaty  only  justified  his  dehvery 
on  the  ground  that  he  was  proved  to  be  guilty  of  murder 
before  the  committing  magistrate,  it  does  not  follow  at  all 
that  such  magistrate  would  have  delivered  him  on  a  cliarge, 
founded  upon  precisely  the  same  evidence,  of  inflicting  cruel 
and  unusual  punishment,  an  offence  for  which  the  treaty  made 
aao  provision,  and  which  was  of  a  very  unimportant  character 
when  compared  with  that  of  murder.  If  the  party  could  be 
convicted  on  an  indictment  for  inflicting  cruel  and  unusual 
punishment  where  the  grand  jury  would  not  have  found  an 
indictment  for  murder,  the  treaty  could  always  be  evaded  by 
making  a  demand  on  account  of  the  higher  offence  defined  in 
the  treaty,  and  then  only  seeking  a  trial  and  conviction  'for 
the  minor  offence  not  found  in  the  treaty.  We  do  not  think 
the  circumstance  that  the  same  evidence  might  be  sufficient  to 
convict  for  the  minor  offence  which  was  produced  before  the 
committing  magistrate  to  support  the  graver  charge  justifies 
this  departure  from  the  principles  of  the  treaty. 

This  fourth  question  may  also  properly  be  treated  as  imma- 
terial, for  the  question  is,  diould  the  trial  judge  have  directed 
a  verdict  of  acquittal?  As  all  the  matters  set  up  by  the  de- 
fendant are  in  the  nature  of  pleas  in  abatement,  going  rather 
to  the  question  of  trial  on  that  indictment  at  that  time,  and 
not  denying  that  at  some  future  time,  when  the  defendant 
may  have  been  properly  brought  within  the  jurisdiction  of 
the  court,  or  rightfully  found  within  such  jurisdiction,  he  may 
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t  involve  an  issue  on  the  question  of 
which  the  court,  if  it  proceeded  to  try 
Id  direct  either  an  acquittal  or  a  con- 
ws  we  have  taken  of  the  case  the  juris- 
ry  such  an  oflfence,  if  the  party  himself 
jurisdiction,  is  not  denied,  but  the  facts 
that  while  the  court  did  have  jurisdic- 
ent,  as  well  as  of  the  questions  involved 
d  not  have  jurisdiction  of  the  person  at 
set  him  to  trial.    The  question  therefore 

considerations  is,  that  the  first  of  the 
is  answered  in  the  negative ;  -the  sec- 
ured in  the  affirmative ;  and  it  is  ordered 
judges  of  the  Circuit  Court. 

ncurring. 

on  of  the  court,  upon  the  single  ground, 
ingress  of  March  3,  1869,  c.  141,  §  1, 
the  Revised  Statutes,)  providing  meas- 
jon,  delivered  up  by  a  foreign  govem- 
!  being  tried  here  for  a  crime  of  which 
ay  be  secured  against  lawless  violence 
ion  of  his  trial  for  the  crimes  or  offences 
:  of  extradition,  and  until  his  final  dis- 
imprisonment  for  or  on  account  of  such 
for  a  reasonable  time  thereafter,"  the 
the  government  has  clearly  manifested 
an  express  law,  (of  which  any  i)ei'son 
,  within  the  United  States  has  the  right 
)  that  the  accused  shall  be  tried  only 
in  the  warrant  of  extradition,  and  shall 
time  to  depart  out  of  the  United  States, 
3d  or  detained  for  another  oflfence. 
uestion  whether,  independently  of  any 
in  the  absence  of  any  affirmative  re- 
st man  surrendered  for  one  crime  should 
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be  tried  for  another,  I  express  no  opinion,  because  not  satisfied 
that  that  is  a  question  of  law,  within  the  cognizance  of  the 
judicial  tribunals,  as  contradistinguished  from  a  question  of 
international  comity  and  usage,  within  the  domain  of  states- 
manship and  diplomacy. 

Mr.  Chief  Justice  "Waite  dissenting. 

I  am  unable  to  concur  in  the  decision  of  this  case.  A  fugi- 
tive from  justice  has  no  absolute  right  of  asylum  in  a  country 
to  which  he  flees,  and  if  he  can  be  got  back  within  the  juris- 
diction of  the  country  whose  laws  he  hais  violated,  he  may  be 
proceeded  with  precisely  the  same  as  if  he  had  not  fled,  unless 
there  is  something  in  the  laws  of  the  country  where  he  is  to 
be  tried,  or  in  the  way  in  which  he  was  got  back,  to  prevent. 
I  do  not  understand  this  to  be  denied.  All,  therefore,  depends 
in  this  case  on  the  treaty  with  Great  Britain  under  which  this 
extradition  was  effected,  and  §  5275  of  the  Kevised  Statutes.  I 
concede  that  the  treaty  is  as  much  a  part  of  the  law  of  the 
United  States  as  is  a  statute ;  and  if  there  is  anything  in  it 
which  forbids  a  trial  for  any  other  offence  than  that  for  which 
the  extradition  was  made,  the  accused  may  use  it  as  a  defence 
to  a  prosecution  on  any  other  charge  until  a  reasonable  time 
has  elapsed  after  his  release  from  custody  on  account  of  the 
crime  for  which  he  was  sent  back.  But  I  have  been  unable  to 
find  any  such  provision.  The  treaty  requires  a  delivery  up  to 
justice,  on  demand,  of  those  accused  of  certain  crimes,  but 
says  nothmg  about  what  shall  be  done  with  them  after  the 
delivery  has  been  made.  It  might  have  provided  that  they 
should  not  be  tried  for  any  other  offences  than  those  for  which 
they  were  surrendered,  but  it  has  not.  Consequently,  as  it 
seems  to  me,  the  accused  has  acquired  no  new  rights  under  the 
treaty.  He  fled  from  the  justice  of  the  country  whose  laws  he 
violated,  and  has  beer  got  back.-  The  treaty  under  which  he 
Avas  surrendered  has  granted  him  no  immunity,  and  therefore 
it  has  not  provided  him  with  any  new  defence.  This  seems  to 
have  been  the  view  taken  by  the  English  government  during 
the  time  of  the  controversy  growing  out  of  the  demand  made 
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for  the  extradition  of  Winslow ;  for,  in  the  debate  in  the 
House  of  Lords,  the  Lord  Chancellor  (Cairns),  while  support- 
ing the  English  view  of  the  matter,  and  referring  to  the  cases 
which  had  been  cited  against  it,  said :  "  In  that  class  of  cases 
.  .  .  the  prisoners,  who  had  been  surrendered  on  one 
charge,  and  who  were  being  tried  upon  another,  themselves 
attempted  to  raise  the  defence  that  they  could  not  be  tried  for 
an  oflFence  different  from  that  for  which  they  had  been  surren- 
dered. Such  cases  certainly  have  no  application  whatever  to 
the  present  question,  because  nothing  can  be  more  clear  than 
that  a  prisoner  himself  has  no  right  to  raise  such  a  defence. 
Even  in  France,  where  .  .  .  the  law  and  practice  of  extra- 
dition goes  far  beyond  that  which  prevails  in  this  country  and 
in  the  United  States,  a  prisoner  is  not  permitted  to  set  up  such 
a  defence,  for  the  clear  reason  that  he  is  within  the  jurisdiction 
of  the  court,  which  has  the  authority  to  try  him  for  the 
offence  of  which  he  is  charged,  and  that  whether  he  ought  to 
be  tried  for  an  offence  other  than  that  for  which  he  has  been 
surrendered  is  a  matter  of  diplomacy  between  the  two  coun- 
tries, and  not  a  question  between  the  prisoner  and  the  court 
before  which  he  is  being  tried."  Foreign  Kelations  of  the 
United  States,  1876,  291. 

This  is,  I  think,  the  true  rule,  and  it  is  in  full  accord  with  the 
principles  applied  by  this  court  in  The  Richmond^  9  Cranch, 
102,  where  it  was  insisted  upon  by  Avay  of  defence  that  a  ves- 
sel proceeded  against  for  a  violation  of  the  non-intercourse  act 
had  been  seized  within  the  territorial  jurisdiction  of  Spain.  As 
to  this  Chief  Justice  Marshall  said,  in  delivering  the  opinion 
of  the  court :  "  The  seizure  of  an  American  vessel  within  the 
territorial  jurisdiction  of  a  foreign  power  is  certainly  an 
offence  against  that  power,  which  must  be  adjusted  between 
the  two  governments.  This  court  can  take  no  cognizance  of 
it ;  and  the  majority  of  the  court  is  of  opinion  that  the  law 
does  not  connect  that  trespass,  if  it  be  one,  with  the  subse- 
quent seizure  by  the  civil  authority,  under  the  process  of  the 
District  Court,  so  as  to  annul  the  proceedings  of  that  court 
against  the  vessel."  If  either  country  should  use  its  privileges 
under  the  treaty  to  obtain  a  surrender  of  a  fugitive  on  the 
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pretence  of  trying  him  for  an  oflPence  for  which  extradition 
could  be  claimed,  so  as  to  try  him  for  one  for  which  it  could 
not,  it  might  furnish  just  cause  of  complaint  on  the  part 
of  the  country  which  had  been  deceived,  but  it  would  be  a 
matter  entirely  for  adjustment  between  the  two  countries, 
and  which  could  in  no  way  enure  to  the  benefit  of  the  accused 
except  through  the  instrumentaUty  of  the  government  that 
had  been  induced  to  give  him  up. 

As  to  §  5275  of  the  Kevised  Statutes  I  have  only  to  say 
that,  in  my  opinion,  it  neither  adds  to  the  rights  of  the 
accused  nor  changes  the  effect  of  the  treaty  as  a  part  of  the 
law  of  the  United  States.  The  accused  was  surrendered  by 
Great  Britain  to  the  United  States,  and  the  United  States  are 
alone  responsible  to  that  country  for  whatever  may  be  done 
with  him  in  consequence  of  his  surrender.  He  was  delivered 
into  the  possession  of  the  United  States,  and,  in  my  opinion, 
that  possession  may  at  any  time  be  regained  by  the  United 
States  under  this  statute  from  the  State,  or  its  authorities,  so 
long  as  the  accused  remains  in  custody,  if  it  should  be  neces- 
sary in  order  to  enable  them  to  keep  their  faith  with  Great 
Britain  in  respect  to  the  surrender. 

I  do  not  care  to  elaborate  the  argument  on  either  of  these 
questions.  My  only  purpose  is  to  state  generally  the  grounds 
of  my  dissent. 


KER  V.  ILLINOIS. 

EBBOB  TO  THE   SUPBEME  COUBT  OF  THE   STATE  OF   ILLINOIS. 
Argued  April  27, 1886.  —  Decided  December  6, 1886. 

A  plea  to  an  Indictment  In  a  State  court,  that  the  defendant  has  been 
brought  from  a  foreign  country  to  this  country  by  proceedings  which 
are  a  violation  of  a  treaty  between  that  country  and  the  United  States, 
and  which  are  forbidden  by  that  treaty,  raises  a  question,  if  the  right 
asserted  by  the  plea  is  denied,  on  which  this  court  can  review,  by  writ 
of  error,  the  Judgment  of  the  State  court. 

But  where  the  prisoner  has  been  kidnapped  in  the  foreign  country  and 
bi'ought  by  force  against  his  will  wfthin  the  jurisdiction  of  the  State 
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whose  law  he  has  violated,  with  no  reference  to  an  extradition  treaty, 
though  one  existed,  aud  no  proceeding  or  attempt  to  proceed  under  the 
treaty,  this  court  can  give  no  relief,  for  these  facts  do  not  establish  any 
right  under  the  Constitution,  or  laws,  or  treaties  of  the  United  States. 

Tlie  treaties  of  extradition  to  which  the  United  States  are  parties  do  not 
guarantee  a  fugitive  from  the  justice  of  one  of  the  countries  an  asylum 
in  the  other.  They  do  not  give  such  person  any  greater  or  more  sacred 
right  of  asylum  than  he  had  before.  They  only  make  provision  that  for 
certain  crimes  he  shall  be  deprived  of  that  asylum  and  surrendered  to 
justice,  and  they  prescribe  the  mode  iu  which  this  shall  be  done. 

The  trespass  of  a  kidnapper,  unauthorized  by  either  of  the  governments, 
and  not  professing  to  act  under  authority  of  either,  is  not  a  case  pro- 
vided for  in  the  treaty,  and  the  remedy  is  by  a  proceeding  against  him 
by  the  government  whose  law  he  violates,  or  by  the  party  injured. 

How  far  such  forcible  transfer  of  the  defendant,  so  as  to  bring  him  within 
the  jurisdiction  of  the  State  where  the  offence  was  committed,  may  be  set 
up  against  the  right  to  try  him.  Is  the  province  of  the  State  court  to  decide, 
and  presents  no  question  in  which  this  court  can  review  its  decision. 

The  plaintiflf  in  error,  being  convicted  of  embezzlement  in  a 
State  court  of  Illinois,  sued  out  this  writ  of  error.  The  Fed- 
eral question,  which  makes  the  case,  is  stated  in  the  opinion  of 
the  court. 

Mr.  C.  Stuart  Beattie  for  plaintiff  in  error.  Mr,  Robert 
llei*v€y  was  with  him  on  the  brief. 

Mr.  George  Hunty  Attorney  General  of  Illinois,  and  J/r.  P. 
S.  Gro88(yup  for  defendant  in  error.  Mr.  Leonard  Swett  was 
with  them  on  the  brief. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  a  ^vrit  of  error  to  the  Supreme  ^ 
Court  of  the  State  of  Illinois.  The  plaintiff  in  error,  Frederick 
M.  Ker,  was  indicted,  tried,  and  convicted  in  the  Criminal 
Court  of  Cook  County,  in  that  State,  for  larceny.  The  indict- 
ment also  included  charges  of  embezzlement.  During  the  pro- 
ceedings connected  with  the  trial  the  defendant  presented  a 
plea  in  abatement,  which,  on  demurrer,  was  overruled,  and 
the  defendant  refusing  to  plead  further,  a  plea  of  not  guilty 
was  entered  for  him,  according  to  the  statute  of  that  State,  by 
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order  of  the  court,  on  which  the  trial  and  conviction  took 
place. 

The  substance  of  the  plea  in  abatement,  which  is  a  very  long 
one,  is,  that  the  defendant,  being  in  the  city  of  Lima,  in  Peru, 
after  the  oflPenoes  were  charged  to  have  been  committed,  was 
in  fact  kidnapped  and  brought  to  this  country  against  his  will. 
His  statement  is,  that,  application  having  been  made  by  the 
parties  who  were  injured.  Governor  Hamilton,  of  Illinois,  made 
his  requisition,  in  writing,  to  the  Secretary  of  State  of  the 
United  States,  for  a  warrant  requesting  the  extradition  of  the 
defendant,  by  the  Executive  of  the  RepubUc  of  Peru,  from 
that  country  to  Cook  County ;  that,  on  the  first  day  of  March, 
1883,  the  President  of  the  United  States  issued  his  warrant,  in 
due  form,  directed  to  Henry  G.  JuUan,  as  messenger,  to  re- 
ceive the  defendant  from  the  authorities  of  Peru,  upon  a 
charge  of  larceny,  in  compliance  with  the  treaty  between  the 
United  States  and  Peru  on  that  subject ;  that  the  said  Julian, 
having  the  necessary  papers  with  hiin,  arrived  in  Lima,  but, 
without  presenting  them  to  any  officer  of  the  Peruvian  govern- 
ment, or  making  any  demand  on  that  government  for  the  sur- 
render of  Ker,  forcibly  and  jvvjth  violence  ,^rreste4  him,  placed 
him  on  board  the  United  States  vessel  Essex,  in  the  harbor  of 
Callao,  kept  him  a  close  prisoner  until  the  arrival  of  that  ves- 
sel at  Honolulu,  where,  after  some  detention,  he  was  trans- 
ferred in  the  same  forcible  manner  on  board  another  vessel,  to 
wit,  the  City  of  Sydney,  in  which  he  was  carried  a  prisoner  to 
San  Francisco,  in  the  State  of  Cahfornia.  The  plea  then 
states,  that,  before  his  arrival  in  that  city,  Governor  Hamilton 
had  made  a  requisition  on  the  Governor  of  California,  under 
the  laws  and  Constitution  of  the  United  States,  for  the  dehvery 
up  of  the  defendant,  as  a  fugitive  from  justice,  who  had  es- 
caped to  that  State  on  account  of  the  same  offences  charged 
in  the  requisition  on  Peru  and  in  the  indictment  in  this  case. 
The  requisition  arrived,  as  the  plea  states,  and  was  presented 
to  the  Governor  of  California,  who  made  his  order  for  the  sur- 
render of  the  defendant  to  the  person  appointed  by  the  Gov- 
ernor of  Illinois,  namely,  one  Frank  Warner,  on  the  25th  day 
of  June,  1883.     The  defendant  arrived  in  the  city  of  San 
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lay  of  July  thereafter,  and  was  immedi- 
;tody  of  Warner,  under  the  order  of  the 
ia,  and,  still  a  prisoner,  was  transferred 
nty,  where  the  process  of  the  Criminal 
n  liim  and  he  was  held  to  answer  the 
mtioned. 

ill  of  averments  that  the  defendant  pro- 
3d  any  opportunity  whatever,  from  the 
Lima  until  he  was  delivered  over  to  the 
>unty,  of  communicating  with  any  person 
or  assistance  in  regard  to  procuring  his 
ss  or  otherwise  ;  and  he  alleges  that  this 
bion  of  the  provisions  of  the  treaty  be- 
ites  and  Peru,  negotiated  in  1870,  which  i 

Y  the  two  governments  and  proclaimed 
le  United  States,  July  27, 1874.    18  Stat. 

the  Criminal  Court  of   Cook  County, 

Y  writ  of  error  to  the  Supreme  Court  of 
affirmed,  to  which  judgment  the  present 
xi.    The  assignments  of  error  made  here 

Supreme  Court  of  lUinois  erred  in  affirm- 
said  Criminal  Court  of  Cook  County, 
•er  to  plaintiff  in  error's  plea  to  the  juris- 
al  Court. 

i  Supreme  Court  of  lUinois  erred  in  its 
in  faiUng  to  enforce  the  full  faith  and 
I  treaty  with  the  Kepublic  of  Peru,  in- 
error  in  his  said  plea  to  the  jurisdiction 
t." 

which  the  jurisdiction  of  this  court  is 
to  be  three,  though  from  the  briefs  and 
it  is  doubtful  whether,  in  point  of  fact, 
d  upon.  It  is  contended  in  several  places 
iroceedings  in  the  arrest  in  Peru,  and  the 
ery  to  the  authorities  of  Cook  County, 
s  of  law,"  and  we  may  suppose,  although 
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it  is  not  SO  alleged,  that  this  reference  is  to  that  clause  of  Article 
XIV  of  the  Amendments  to  the  Constitution  of  the  United 
States  which  declares  that  no  State  shall  deprive  any  person 
of  life,  liberty,  or  property  "without  due  process  of  law." 
The  "  due  process  of  law  "  here  guaranteed  is  complied  with 
when  the  party  is  regularly  indicted  by  the  proper  grand  jury 
in  the  State  court,  has  a  trial  according  to  the  forms  and 
modes  prescribed  for  such  trials,  and  when,  in  that  trial  and 
proceedings,  he  is  deprived  of  no  rights  to  which  he  is  lawfully 
entitled.  We  do  not  intend  to  say  that  there  may  not  be  pro-\ 
ceedings  previous  to  the  trial,  in  regard  to  which  the  prisoner  [ 
could  invoke  in  some  manner  the  provisions  of  this  clause  of 
the  Constitution,  but,  for  mere  irregularities  in  the  manner  in 
which  he  may  be  brought  into  the  custody  of  the  law,  we  do 
not  think  he  is  entitled  to  say  that  he  should  not  be  tried  at  all 
for  the  crime  with  which  he  is  charged  in  a  regular  indictment. 
He  may  be  arrested  for  a  very  heinous  oflPence  by  persons 
without  any  warrant,  or  without  any  previous  complaint,  and 
brought  before  a  proper  officer,  and  this  may  be  in  some  sense 
said  to  be  "  without  due  process  of  law."  But  it  would  hardly 
be  claimed,  that  after  the  case  had  been  investigated  and  the 
defendant  held  by  the  proper  authorities  to  answer  for  the 
crime,  he  could  plead  that  he  was  first  arrested  "without 
due  process  of  law."  So  here,  when  found  within  the  juris- 
diction of  the  State  of  lUinois  and  liable  to  answer  for  a  crime 
against  the  laws  of  that  State,  unless  there  was  some  positive 
provision  of  the  Constitution  or  of  the  laws  of  this  country 
violated  in  bringing  him  into  court,  it  is  not  easy  to  see  how 
he  can  say  that  he  is  there  "  without  due  process  of  law," 
within  the  meaning  of  the  constitutional  provision. 

So,  also,  the  objection  is  made  that  the  proceedings  between 
the  authorities  of  the  State  of  Illinois  and  those  of  the  State 
of  CaUfomia  were  not  in  accordance  with  the  act  of  Congress 
on  that  subject,  and  especially  that,  at  the  time  the  papers  and 
warrants  were  issued  from  the  governors  of  CaUfomia  and  Illi- 
nois, the  defendant  was  not  within  the  State  of  California  and 
was  not  there  a  fugitive  from  justice.  This  argument  is  not 
much  pressed  by  counsel,  and  was  scarcely  noticed  in  the  Su- 
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,  but  the  effort  here  is  to  connect  it  as 
trespass  and  violation  of  law  which  ac- 
from  Peru  to  Illinois.  It  is  sufficient 
t  part  of  this  case,  that  when  the  gov- 
mtarily  surrenders  a  fugitive  from  the 
to  answer  for  his  alleged  offences,  it  is 
of  inquiry  on  the  trial  of  the  case  to 
is  of  the  proceedings  by  which  the  de- 
one  State  and  the  manner  in  which  it 
:he  other.  The  case  does  not  stand, 
urt  and  required  to  plead  to  an  indict- 
stood  upon  a  writ  of  habeas  corpus  in 
}ates  through  which  he  was  carried  in 
adition,  to  test  the  authority  by  which 
m  see  in  the  mere  fact  that  the  pa|)ers 
:en  into  custody  in  California  were  pre- 
1  on  his  arrival  from  Peru,  no  sufficient 
of  the  indictment  against  him  in  Cook 
Id  be  discharged  from  custody  ^^athout 

bion  insisted  on  by  counsel  for  plaintiff 
that  by  virtue  of  the  treaty  of  extradi- 
tidant  acquired  by  his  residence  in  that 
m,  a  right  to  be  free  from  molestation 

in  Illinois,  a  positive  right  in  him  that 
►ly  removed  from  Peru  to  the  State  of 
vith  the  provisions  of  the  treaty,  and 
lich  he  can  assert  in  the  courts  of  the 
«,  whether  the  removal  took  place  un- 
ned  by  the  treaty,  or  under  proceed- 

disregard  of  that  treaty,  amounting  to 
orized  kidnapping. 

ject  is  presented  in  various  forms  and 
}es,  in  the  argument  of  counsel.  The 
was  raised  in  the  Supreme  Court  of 
►nfer  jurisdiction  on  this  court,  because, 
he  defendant  asserted  a  right  under  a 
tates,  and,  whether  the  assertion  was 
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well  founded  or  not,  this  court  has  jurisdiction  to  decide 
and  we  proceed  to  inquire  into  it. 

There  is  no  language  in  this  treaty,  or  in  any  other  tr 
made  by  this  countrj'  on  the  subject  of  extradition,  of  w 
we  are  aware,  which  says  in  terms  that  a  party  fleeing  i 
the  United  States  to  escape  punishment  for  crime  bec( 
thereby  entitled  to  an  asylum  in  the  country  to  which  he 
fled ;  indeed,  the  absurdity  of  such  a  proposition  would  at 
prevent  the  maldng  of  a  treaty  of  that  kind.  It  will  no 
for  a  moment  contended  that  the  government  of  Peru  c 
not  have  ordered  Ker  out  of  the  country  on  his  arriva 
at  any  period  of  his  residence  there.  If  this  could  be  c 
what  becomes  of  his  right  of  asylum  ? 

Nor  can  it  be  doubted  that  the  government  of  Peru  c 
of  its  o^vn  accord,  without  any  demand  from  the  United  St 
have  surrendered  Ker  to  an  agent  of  the  State  of  lUinois, 
that  such  surrender  would  have  been  valid  w^ithin  the  dc 
ions  of  Peru.  It  is  idle,  therefore,  to  claim  that,  either  b; 
press  terms  or  by  implication,  there  is  given  to  a  fugitive : 
justice  in  one  of  these  countries  any  right  to  remain  and  r 
in  the  other;  and  if  the  right  of  asylum  means  anythir 
must  mean  this.  The  right  of  the  government  of  Peru 
untarily  to  give  a  party  in  Ker's  condition  an  asylum  in 
country,  is  quite  a  different  thing  from  the  right  in  hii 
demand  and  insist  upon  security  in  such  an  asylum, 
treaty,  so  far  as  it  regulates  the  right  of  asylum  at  all,  i 
tended  to  Urait  this  right  in  the  case  of  one  who  is  prove 
be  a  criminal  fleeing  from  justice,  so  that,  on  proper  den 
and  proceedings  had  therein,  the  government  of  the  cou 
of  the  asylum  shall  deliver  him  up  to  the  country  where 
crime  was  committed.  And  to  this  extent,  and  to  this  al 
the  treaty  does  regulate  or  impose  a  restriction  upon  the  r 
of  the  government  of  the  country  of  the  asylum  to  protect 
criminal  from  removal  therefrom. 

In  the  case  before  us,  the  plea  shows,  that,  although  Ji 

went  to  Peru  with  the  necessary  papers' to  procure  the  ext 

:  tion  of  Ker  under  the  treaty,  those  papers  remained  in 

1  pocket  and  were  never  brought  to  light  in  Peru ;  that  no  s 
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;hem ;  and  that  Julian,  in  seizing  upon  t 
carrying  him  out  of  the  territory  of  Pe 
iates,  did  not  act  nor  profess  to  act  und 
b,  that  treaty  was  not  called  into  operatic 
I,  was  not  made  the  pretext  of  arrest,  aj 
it  was  a  clear  case  of  kidnapping  with 
Peru,  without  any  pretence  of  authori 
from  the  government  of  the  United  Stat( 
ted  States  v.  liauscher^  just  decided,  ante^  4( 
[i  this,  the  effect  of  extradition  proceedin 
s  very  fully  considered,  and  it  was  the 
party  was  duly  surrendered,  by  proper  pi 
treaty  of  1842  with  Great  Britain,  he  car 
:hed  with  the  protection  which  the  natu 
;s  and  the  true  construction  of  the  trea 
the  rights  with  which  he  was  thus  clothe 
himself  and  in  good  faith  to  the  count 
t  here,  was,  that  he  shoul4  be  tried  for  i 
the  one  for  which  he  was  dehvered  und 
feedings.  If  Ker  had  been  brought  to  tl 
ings  under  the  treaty  of  1870-74  with  Per 
rom  the  statement  of  the  case  in  the  recor 
successfully  pleaded  that  he  was  extradite 
Lvicted  by  the  verdict  of  a  jury  of  embezz] 
ment  in  the  plea  is,  that  the  demand  ma< 
:  the  United  States,  if  it  had  been  put 
an  extradition  for  larceny,  although  son 
lent  are  mentioned  in  the  treaty  as  subjec 
t  it  is  quite  a  different  case  when  the  plai 
bo  this  country  in  the  manner  in  which  ] 
Jothed  with  no  rights  which  a  proceedir 
ould  have  given  him,  and  no  duty  whi< 
[)  Peru  or  to  him  under  the  treaty, 
clear,  therefore,  that,  in  invoking  the  jur 
^  upon  the  ground  that  the  prisoner  w; 
3rred  upon  him  by  a  treaty  of  the  Unit( 
3d  to  establish  the  existence  of  any  sue 
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The  question  of  how  far  his  forcible  seizure  in  another  ecu 
try,  and  transfer  by  violence,  force,  or  fraud,  to  this  countr 
could  be  made  available  to  resist  trial  in  the  State  court,  fortl 
offence  now  charged  upon  him,  is  one  which  we  do  not  fe 
called  upon  to  decide,  for  in  that  transaction  we  do  not  s 
that  the  Constitution,  or  laws,  or  treaties,  of  the  United  Stat 
guarantee  him  any  protection.  There  are  authorities  of  t 
highest  respectability  which  hold  that  such  forcible  abducti< 
is  no  sufficient  reason  why  the  party  should  not  answer  wh 
brought  within  the  jurisdiction  of  the  court  which  has  t 
right  to  try  him  for  such  an  offence,  and  presents  no  val 
objection  to  his  trial  in  such  court.  Among  the  authoriti 
which  support  the  proposition  are  the  following:  Ec  jpa^ 
Scott,  9  B.  &  C.  446  (1829) ;  Lopez  db  SatOer's  Case,  1  Dean 
&  Bell's  Crown  Cases,  525 ;  State  v.  Smith,  1  Bailey,  So.  Ca 
Law,  283  (1829);  S,  C.  19  Am.  Dec.  679 ;  State  v.  Brewster 
Yt.  118  (1835);  Dow's  Case,  18  Penn.  St.  37  (1851);  StaU 
Ross  and  Man^,  21  Iowa,  467  (1866);  Ship  Bichmond 
United  States,  {The  liichmond,)  9  Cranch,  102. 

However  this  may  be,  the  decision  of  that  question  is 
much  within  the  province  of  the  State  court,  as  a  question 
common  law,  or  of  the  law  of  nations,  of  which  that  court 
bound  to  take  notice,  as  it  is  of  the  courts  of  the  United  Stat 
And  though  we  might  or  might  not  differ  with  the  Dhn 
court  on  that  subject,  it  is  one  in  which  we  have  no  right 
review  their  decision. 

It  must  be  remembered  that  this  view  of  the  subject  d( 
not  leave  the  prisoner  or  the  government  of  Peru  withe 
remedy  for  his  unauthorized  seizure  mthin  its  territory.  E\ 
this  treaty  with  that  country  provides  for  the  extradition 
persons  charged  with  kidnapping,  and  on  demand  from  Pe 
Julian,  the  party  who  is  guilty  of  it,  could  be  surrendered  a 
tried  in  its  courts  for  this  violation  of  its  laws.  The  party  hi 
self  would  probably  not  be  without  redress,  for  he  could  { 
Julian  in  an  action  of  trespass  and  false  imprisonment,  and  1 
facts  set  out  in  the  plea  would  without  doubt  sustain  the  acti( 
Whether  he  could  recover  a  sum  sufficient  to  justify  the  acti 
would  probably  depend  upon  moral  aspects  of  the  case,  wh 
we  cannot  here  consider. 
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We  must,  therefore,  hold  that,  so  far  as  any  question  m 
which  this  court  can  revise  the  judgment  of  the  Supreme 
Court  of  the  State  of  Illinois  is  presented  to  us,  the  judgment 
must  be 

Affirmed. 


CAMPBELL  V.  LACLEDE  GAS  COMPANY. 

EREOR  TO  THE   SUPREME  COLTCT  OF  THE   STATE  OF  MISSOURI. 
Submitted  November  15, 1886.  —Decided  December  13, 1886. 

A  Statute  of  Missouri  authorized  United  States  patents  for  lands  within 
the  State  to  be  recorded,  and  provided  that  a  certified  copy  of  the  patent 
should  be  received  as  prima  fade  evidence  of  the  contents  of  the  patent. 
In  the  record  of  a  patent  recorded  under  the  provisions  of  this  act,  it 
appeared  that  there  was  a  seal  in  due  form,  and  that  the  instrument  was 
perfect  in  every  respect.  No  seal  appeared  in  the  record  of  the  same 
patent  in  the  General  Land  Office  in  Washington.  The  original  patent 
not  being  in  the  possession  or  under  the  control  of  either  party  to  the 
action :  Held,  That  the  presumption  of  law  is  that  all  that  is  found  in 
either  copy  was  in  the  original;  that  any  important  matter  found  in  one 
which  was  not  in  the  other  was  due  to  an  accidental  omission ;  and,  that 
the  prima  fade  case  made  by  the  record  from  Missouri  was  not  over- 
come by  the  record  from  the  General  Land  Office. 

Section  891  of  the  Revised  Statutes  providing  that  authenticated  copies  of 
records  in  the  General  Land  Office  shall  be  "  evidence  equally  with  the 
originals  thereof  "  does  not  mean  that  in  all  cases  the  copy  should  have 
the  same  probative  force  as  the  original  instrument,  but  that  it  should 
l>e  regarded  as  of  the  same  class,  in  the  grades  of  evidence,  as  to  written 
or  parol,  and  primary  and  secondary. 

This  was  an  action  to  try  the  title  to  real  estate  in  Missouri. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Leverett  Bell  for  plaintiffs  in  error. 

Mr.  C.  Gibson  and  Mr.  C.  K  Gibson  for  defendant  in  error. 

Mb.  Justice  Miller  deUvered  the  opinion  of  the  court. 
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The  writ  of  error  in  this  case,  directed  to  the  Supreme  Cou 
of  Missouri,  brings  up  for  review  the  following  judgment : 

"  Levina  Campbell,  Frank  H.  Murray  and  ^ 
Annie  L.  Murray,  his  wife,  and  Charles 
J.  January  and  Annie  E.  January,  his 
wife,  Respondents, 

V, 

The  Laclede  Gas-Light  Company,  Appel- 
lant, and  the  City  of  St.  Louis. 

"  Now  at  this  day  come  again  the  parties  aforesaid,  by  th( 
respective  attorneys,  and,  consenting  that  this  court  may  pi 
ceed  to  render  such  judgment  as  to  them  may  seem  proj 
upon  the  record  herein,  it  is  therefore  considered  and  ad judg 
by  the  court,  that  the  plaintiffs'  cause  of  action  was  at  the  co 
mencement  of  this  suit  absolutely  barred  by  the  Missouri  st 
ute  of  limitations,  and  that  the  plaintiffs  are  not  entitled  to  t 
rights  claimed  by  them  ^nder  the  act  of  Congress  appro\ 
June  6th,  1874,  entitled  *  An  Act  for  obviating  the  necessi 
of  issuing  patents  for  certain  private  land  claims,  and  forotl 
purposes ; '  and  the  judgment  of  the  St.  Louis  Court  of  Appes 
and  the  judgment  of  the  St.  Louis  Circuit  Court  herein,  i 
reversed  and  held  for  naught ;  and  it  is  ordered,  adjudged,  a 
decreed  that  the  plaintiffs  take  nothing  by  this  action,  and  tl 
said  defendant  shall  recover  of  the  plaintiffs  its  costs  in  tl 
behalf  expended,  and  have  execution  therefor." 

The  question  on  which  the  jurisdiction  of  this  court  depen 
is  whether  the  title  to  the  land  in  controversy  passed  from  t 
United  States  by  the  act  of  Congress  of  June  6th,  1874,  refen 
to  in  this  judgment,  18  Stat.  62,  in  which  case  the  statute 
limitations  was  no  bar,  or  by  a  patent  issued  March  26th,  18! 
to  Pierre  Chouteau,  in  which  case  it  was  a  bar. 

The  question  is  still  further  narrowed  because  it  deper 
upon  whether  the  patent  issued  to  Chouteau  had  the  seal 
the  L^nited  States  for  the  General  Land  Office  impressed  up 
it.  The  patent  itself  was  not  in  evidence,  but  the  defendai 
who  relied  upon  the  statute  of  Umitations,  produced  a  certifi 
copy  of  the  patent  from  the  United  States  to  Chouteau  fpc 


Digitized  by 


Google 


LL  V.   LACLEDE  GAS  CO.  447 

Opiniou  of  the  Court. 

tier  of  deeds  of  St.  Louis  County,  made 
in  which  copy  a  seal  in  due  form  appears, 
s  perfect  in  every  respect.  The  law  of 
ct  of  the  recording  of  patents  for  lands 
te  is  found  in  §§  3826  and  e3827  of  the 
lat  State.  They  are  as  follows : 
patents  for  land  lying  within  the  State 

0  any  person  or  persons  by  the  President 
or  the  governor  of  this  State,  may  be 

)  of  the  recorder  of  the  county  in  which 

copies  of  patents  so  recorded,  or  which 
5  been  recorded,  duly  certified  by  the 
cial  seal,  shall  be  received  in  all  courts  in 
facie  evidence  of  the  contents  of  such 

that  the  original  patent  was  not  in  the 
le  control  of  eitbpr  party  to  this  action. 
;he  copy  produced  from  the  office  of  the 
kes  a  ^>r///i^  facie  case  of  the  transfer  of 
lited  States  to  Chouteau  in  1824.  The 
dertook  to  impeach  the  validity  of  this 
•m  the  records  of  the  General  Land  Office 
L  copy  of  the  patent,  as  there  recorded. 

1  seal,  and  to  make  sure  that  this  was  not 
1  of  the  officer  making  the  copy  from  the 
fice,  a  letter  of  the  Commissioner  of  that 
time  the  copy  was  made,  is  produced,  in 
le,  himself,  lias  examined  with  care  the 
i  copy  was  taken  and  that  no  seal  appears 
1,  however,  that  while  it  is  probable  that 
•al  Land  Office  was  affixed  to  the  patent, 
bd  correct  the  record  of  it  in  the  absence 

without  a  jury,  and  judgment  rendered 
lis  judgment  was  affirmed,  as  the  record 
the  Court  of  Appeals,  but  was  reversed 
t,  and  judgment  rendered  for  the  defend- 
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It  might  be  a  question  of  some  doubt  whether  this  is  not 
merely  a  decision  of  all  these  courts  as  to  a  matter  of  fact,  in 
regard  to  which  this  court  has  no  supervision  over  the  judg- 
ment of  the  Supreme  Court  of  the  State  of  Missouri.  But  as 
the  question  really  is,  at  what  time  the  statute  of  limitations 
began  to  run  in  favor  of  the  defendant,  and  as  that  depends 
upon  whether  the  instrument  called  the  patent  to  Chouteau  is 
a  vaUd  patent,  and  as  we  concur  in  the  opinion  of  the  Supreme 
Court  of  Missouri  on  that  subject,  we  think  its  judgment 
ought  to  be  affirmed. 

That  the  State  of  Missouri  had  a  right  to  pass  the  statute 
which  makes  the  record  in  the  offices  of  that  State  of  a  patent 
from  the  United  States  prima  facie  evidence  of  the  contents 
of  that  patent,  does  not  seem  to  be  doubted.  Indeed,  it  was 
a  very  wise  and  needful  provision ;  for  without  it  the  title  to 
large  quantities  of  land,  which  rested  primarily  in  the  patents 
from  the  United  States,  might  be  very  difficult  to  establish  by 
evidence  of  that  title.  .  By  this  statute  parties  were  enabled  to 
place  this  evidence  in  permanent  form  upon  the  records  of  the 
counties  in  which  the  land  was  situated,  at  the  same  time 
giving  notice  to  all  the  world  of  their  claim  to  such  land. 
This  record  of  the  Chouteau  patent  being,  therefore,  authorized 
by  a  vaUd  law,  we  see  no  reason  why  a  transcript  of  it  is  not 
of  as  much  actual  value  as  evidence  of  the  original  patent,  as 
a  transcript  from  a  similar  record  made  at  Washington  City. 
In  each  instance  the  record  is  but  the  copy  of  the  same  instru- 
ment, made  by  diflferent  persons,  who  must  be  supposed  to  be 
equally  honest,  equally  careful,  and,  therefore,  equally  accurate 
in  the  record  which  they  made  of  the  original.  If  there  is 
found  to  be  a  variance  in  the  two  copies  thus  produced,  it 
would  naturally  be  supposed  that  all  that  is  found  in  either 
copy  was  in  the  original,  and  that  any  important  matter  found 
in  one  copy  which  was  not  found  in  the  other  was  due  to  an 
accidental  omission,  rather  than  that  it  was  an  accidental 
insertion  of  matter  not  in  the  original  paper.  Counsel  for 
defendant  argues  that  it  is  fairly  to  be  inferred  that  there  was 
a  seal  to  the  original  patent,  and  that  its  record  was  acciden- 
tally omitted,  because  this  patent,  like  all  others,  contains  in 
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the  testimonium  the  language  of  the  President,  that  "  I  have 
caused  these  letters  to  bo  made  patent,  and  the  seal  of  the 
General  Land  Office  to  be  hereunto  affixed."  Whatever  force 
might  be  given  to  this  language  as  evidence  that  there  was  a 
seal  to  the  original  is  lost  by  reason  of  the  failure  to  incorpo- 
rate either  one  of  the  transcripts  in  the  record  of  the  case  as 
it  comes  to  us. 

The  case  of  McGarrahan  v.  Mining  Company^  96  U.  S.  316, 
323  —  so  far  from  sustaining  the  doctrine  claimed  by  counsel 
for  plaintiffs  in  error,  that  the  act  of  Congress,  Rev.  Stat.  §  891, 
making  certified  copies  from  the  books  of  the  Commissioner 
of  the  General  Land  Office  evidence  equally  with  the  orig- 
inals, makes  the  copy  in  this  case  with  the  seal  omitted  con- 
clusive against  the  record  from  the  St.  Louis  office  —  recog- 
nizes the  fact  that  there  is  nothing  in  the  statute,  either 
express  or  impUed,  which  forbids  a  party  from  showing  by 
extrinsic  proof,  otherwise  legitimate,  what  the  contents  of 
the  lost  original  really  were,  when  it  is  shown  that  the  record 
itself,  or  the  transcript  from  it,  is  not  a  true  copy;  and  it 
further  holds  that  the  party  is  not  necessarily  deprived  of  his 
rights  on  account  of  the  defective  record  in  the  General  Land 
Office. 

The  words  "  evidence  equally,"  as  used  in  the  act  of  Con- 
gress, were  not  intended  to  mean  that  in  aU  cases  the  copy 
should  have  the  same  probative  force  as  the  original  instru- 
ment, but  that  it  should  be  regarded  as  of  the  same  class,  in 
the  grades  of  evidence,  as  to  written  and  parol,  and  primary 
and  secondary.  It  could  not  have  been  intended  to  say  that 
when  the  existence  of  the  instrument  is  conceded,  but  a  ques- 
tion arises  as  to  some  particular  word  or  figure,  the  copy  would 
be  as  convincing  as  the  original. 

On  the  whole,  we  are  of  opinion  that  the  prima  faei^  case 
made  by  the  record  of  the  patent  in  the  i^ordor's  office  of  St. 
Louis  County  is  not  overcome  by  what  purports  to  be  a  copy 
of  the  same  from  the  records  of  the  General  Land  Office  in 
Washington,  and  that  the  judgment  of  the  Supreme  Court  of 
Missouri  must  b^ 

VOL.  cxtx— V 
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WINCHESTER  v.  HEISKELL. 

ERROR   TO   THE   SUPREME   COURT   OF   THE    STATE   OF   TENNESSEE. 
Submitted  November  20, 1886.  —  Decided  December  13, 1S86. 

A,  being  defendant  in  a  suit  iu  a  State  court  to  set  aside  a  deed  of  real  estate, 
employed  B  as  attorney  aud  counsel  to  defend  tlie  suit.  While  the  suit 
was  pending  A  conveyed  the  tract  to  C  as  trustee  to  secure  certain  debts 
and  liabilities  of  A.  A  became  banlvrupt,  and  D  was  appointed  lils 
assignee.  After  all  these  proceedings  B  succeeded  iu  obtaining  a  decree 
establisliing  A's  title  to  the  tract,  which  decree  recited  that  the  assignee 
in  bankruptcy  had  become  a  party  to  the  decree,  and  that  the  cause  was 
remanded  by  consent  for  a  report  as  to  what  was  a  reasonable  counsel 
fee  for  B,  which  was  declared  to  be  a  lien  on  the  premises.  After  report 
the  property  was  sold  to  B  to  satisfy  that  lien.  In  an  action  to  enforce 
the  lien  under  the  trust  deed  to  C  as  superior  to  that  of  B ;  Held,  (1)  That 
the  State  court  had  jurisdiction  so  as  to  bind  those  who  were  parties  to 
the  suit  and  those  whom  the  parties  in  law  represented;  (2)  that  the 
assignee  in  bankruptcy  having  appeared  in  tlie  State  court  and  litigated 
his  rights  there,  he  and  those  whom  he  represented  were  bound  by  the 
decree. 

The  following  is  the  case  as  stated  by  the  court. 

The  facts  disclosed  by  the  record  are  in  brief  as  follows : 
On  the  IGth  of  February,  1809,  Annie  L.  Jones  and  others, 
the  widow  and  heirs-at-law  of  William  E.  Jones,  deceased,  filed 
their  bill  in  the  Chancery  Court  of  Shelby  County,  Tennessee, 
against  D.  H.  Townsend  to  set  aside  and  cancel  a  sheriflTs  deed 
purporting  to  convey  certain  lands  to  him,  and  to  be  quieted 
in  their  title  to  the  property.  The  defendants  in  error,  Ileis- 
kell,  Scott  &  Ileiskell,  were  employed  by  Townsend  to  defend 
this  suit,  which  they  did  successfully,  and  at  the  December 
Term,  1876,  obtained  a  decree  of  the  Supreme  Court  of  the 
State  estabhshin^  his  title  to  the  property.  On  the  18th  of 
June,  1875,  while  this  suit  was  pending,  Townsend  conveyed 
the  land  in  dispute  to  George  W.  Winchester,  in  trust,  to  secure 
certain  debts  owing  by  him,  and  for  which  Benjamin  May  was 
bound  as  indorser.     On  the  30th  of  November,  1875,  Town- 
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send  filed  his  petition  in  bankruptcy,  and  on  the  12th  of  Janu- 
ary, 1876,  T.  P.  Winchester  was  duly  appointed  his  assignee. 

In  the  decree  of  the  Supreme  Court  establishing  the  title  of 
Townsend  to  the  land  appears  the  following : 

"  And  it  being  suggested  to  the  court  that,  pending  the  pro- 
ceeding in  this  court,  the  title  of  the  said  Townsend  has  been 
assigned  to  Thomas  S.  Winchester,  assignee  in  bankruptcy,  it 
is,  with  the  consent  of  the  said  Townsend  by  his  counsel,  or- 
dered that  the  said  Winchester  be  made  a  party  to  this  decree, 
and,  by  consent,  this  cause  is  remanded  to  the  Chancery  Court 
of  Shelby  County  to  take  ...  an  account  and  make  re- 
port of  the  reasonable  counsel  fee  of  the  counsel,  Heiskell, 
Scott  &  Heiskell,  fbr  which  a  lien  is  hereby  declared  on  the 
premises  in  controversy,  the  said  Winchester  asking  that  the 
account  be  taken  below." 

Under  this  order  the  cause  was  remanded,  the  account  taken 
in  the  Chancery  Court,  the  amount  due  ascertained,  the  lien 
declared,  and  the  property  sold  to  Heiskell,  Scott  &  Heiskell 
for  its  satisfaction. 

On  the  12th  of  February,  1880,  the  present  appellants  filed 
this  bill  in  the  Chancery  Court  of  Shelby  County  against  Heis- 
kell, Scott  &  HeiskeU  to  enforce  the  lien  of  the  deed  of  trust 
executed  by  Townsend  to  George  W.  Winchester,  trustee, 
claiming  that  their  title  under  this  deed  is  superior  to  that  of 
the  defendants  under  their  purchase  at  the  sale  which  had 
been  ordered  in  the  former  case.  In  their  biU  they  allege  that 
they  are  not  bound  fey  the  decree  in  the  original  suit,  because 
"  neither  they  nor  the  interest  in  said  land  that  they  repre- 
sented were  before  the  court  when  said  decree  was  pronounced, 
and  they  had  no  representative  before  said  court.  The  suit 
was  not  revived  or  reinstated  in  their  names  or  in  the  name  of 
the  trustee  after  Townsend's  bankruptcy  and  the  assignment 
of  his  assets  in  bankruptcy."  This  is  the  substance  of  the 
allegations  of  the  bill  on  this  branch  of  the  case.  The  hearing 
^ras  originally  had  before  a  commission  of  referees  appointed 
under  a  statute  of  Tennessee,  and  in  their  report  it  is  said, 
among  other  things :  "  This  proceeding  in  the  Chancery  Court, 
on  the  reference  as  to  the  amoimt  of  the  fee,  &c.,  is  not  such  a 
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matter  in  bankruptcy  as  is  contemplated  by  §  711  of  the  Ee- 
vised  Statutes  of  the  United  States,  1874,  especially  under  the 
circumstances  of  this  case."  The  report  of  the  referees  was 
confirmed  by  the  Supreme  Court.  In  its  first  decision  no 
reference  was  made  to  the  question  of  the  jurisdiction  of  the 
State  court  in  the  original  suit  to  adjudicate  as  to  the  lien  for 
fees,  in  view  of  the  provisions  of  §  711  of  the  Revised  Statutes; 
but,  on  a  petition  for  rehearing  and  a  suggestion  of  tins  omis- 
sion, the  decree  was  modified  as  foUows : 

"  The  court  being  of  the  opinion  that  this  court  had  jurisdic- 
tion in  the  case  of  Annie  L,  Janes  v.  D.  IL  Townsend^  mentioned 
and  set  forth  in  the  record,  to  declare  the  attorneys'  lien  in 
favor  of  the  defendants  in  this  case  on  the  tract  of  land  de- 
scribed in  the  pleadings,  and  that  the  Chancery  Court  of 
Shelby  County,  Tenn.,  had  jurisdiction  to  enforce  said  lien  on 
said  property  by  the  proceedings,  decrees,  and  sale,  as  shown 
in  the  record,  notwithstanding  the  bankruptcy  of  D.  H.  Town- 
send  and  the  bankrupt  proceedings  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Tennessee,  as  sho>ni 
in  the  record,  and  notwithstanding  the  provisions  of  the  711th 
section  of  the  Revised  Statutes  of  the  United  States,  and  not- 
withstanding the  provisions  of  the  sections  of  said  Revised 
Statutes  embraced  in  Title  61, '  Bankruptcy,'  the  court  adjudges 
that  the  authority  exercised  by  the  State  courts  in  said  pro- 
ceedings is  not  repugnant  to  the  said  laws  of  the  United  States. 
In  construing  said  laws  of  the  United  States,  the  court  is  of 
the  opinion  that,  under  the  circumstances  of  the  case  as  shown 
by  the  record,  the  said  State  courts  had  the  jurisdiction  to  de- 
clare and  enforce  said  liens  on  the  land  in  question,  and  that 
imder  the  said  proceedings  the  defendants  acquired  a  good  and 
valid  title  to  the  land  in  controversy,  and  that  the  title  is  not 
and  was  not  void  and  a  cloud  on  ttie  complainants'  right  and 
title,  and  the  court  doth  so  order  and  decree." 

Upon  this  state  of  facts  the  appellees  moved,  (1)  to  dismiss 
the  writ  of  error  for  want  of  jurisdiction;  or,  (2)  to  affirm 
under  Rule  6,  clause  6. 

Mr.  Henry  Craft,  Mr,  f.^J^,  Turhy,  and  Mr,  L.  W,  Euim 
<or  the  Dftotions. 
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^tes  opposing. 

STicE  Waite,  after  stating  the  case,  delivered 
he  court. 

lestions  presented  by  the  bill  was  as  to  the  bind 
B  decree  in  the  original  case  upon  the  com 

suit.  Objection  was  not  made  in  the  plead 
diction  of  the  court  over  the  subject-matter  o1 
iccount  of  the  exclusive  jurisdiction  of  the 
United  States,  under  §  711  of  the  Revised 
1  matters  and  proceedings  in  bankruptcy,"  bul 
it  the  trial  before  the  referees,  and  it  was 
3d  to  and  decided  by  the  Supreme  Court.  Ar 
claimed  by  the  appellants  under  this  statute 
ion  of  the  decree  of  the  State  court  on  theii 
hat  statute  made  the  jurisdiction  of  the  courts 
>tates  exclusive  in  such  cases.    We  thus  have 

as  the  decision  of  the  State  court  upon  this 
early  right,  we  do  not  care  to  hear  furthei 

3  assignee  in  bankruptcy  appeared  in  the  State 
i^ed  his  rights  there.  This  he  had  authority  tc 
gment  in  such  an  action  is  binding  on  him 
any  times  decided.  Mays  v.  Fritton^  20  Wall 
lildress,  21  Wall.  642,  647 ;  Scott  v.  Kelly,  2i 
r  V.  Gaff,  91  U.  S.  521 ;  Burhanh  v.  Blgelow 
182;  Jeroms  v.  MeCarter,  94  U.  S.  734,  737 
a  Sociite  Franmise,  95   U.  S.  58;  Damis  v 

4  U.  S..  570.  The  question  here  is  not  whethei 
;  rendered  binds  these  appellants,  but  whethei 
had  jurisdiction  so  as  to  bind  those  who  wer( 
uit,  and  those  whom  the  parties  in  law  repre 

>  dismiss  is  denied^  and  that  to  affirm  granted. 
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CLEVELAND,  COLUMBUS,  &c.,  EAILROAD 
V.  McCLUNG. 

ERROR   TO   THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR   THE 
SOUTHERN   DISTRICT   OF   OHIO. 

Argued  November  12, 1886.  — Decided  December  13, 1886. 

A  suit  agaiost  a  collector  of  the  easterns  in  a  State  conrt,  in  which  the  dec- 
laration alleges  that  the  collector  by  his  deputy  delivered  imported  goods 
upon  which  there  was  a  lien  for  freight  to  the  consignee  on  receipt  of 
the  freight  charges,  without  notifying  the  carrier  as  required  by  the  act 
of  June  10,  1880,  §  10,  21  Stat  176,  and  which  seeks  to  recover  the 
money  so  received,  is  removable  into  the  Circuit  Court  of  the  United 
States  under  Rev.  Stat  §  643,  although  the  collector  may  allege  in  his 
defence  that  the  act  charged  was  not  done. 

A  collector  of  customs  is  not  authorized  by  the  provisions  of  the  act  of 
June  10,  1880,  c.  202,  21  Stat.  173,  to  collect  the  freight  upon  the  trans- 
ported goods,  or  to  receive  it  for  the  Hen-holder;  and  if  a  deputy  col- 
lector, who  acts  as  cashier  of  the  collector,  does  so  collect  or  receive  the 
fk-eight,  his  act  is  an  unofficial  act  which  entails  no  official  responsibility 
upon  the  collector,  his  superior. 

The  following  is  the  case  as  stated  by  the  court. 

The  case  presents  the  following  facts:  D.  W.  McClung 
held  the  office  of  collector  of  customs  and  surveyor  of  the  port 
of  the  city  of  Cincinnati,  under  the  laws  of  the  United  States, 
and  J.  L.  Wartraan  was  employed  by  him,  with  the  approval 
of  the  Secretary  of  the  Treasury,  as  deputy  collector  of  cus- 
toms. As  such  deputy  "Wartman  acted  as  the  cashier  of  the 
collector.  Section  10  of  the  act  of  June  10, 1880,  c.  190,  21 
Stat.  175,  is  as  follows : 

"...  That  whenever  the  proper  officer  of  the  customs 
shall  be  duly  notified  in  writing  of  the  existence  of  a  hen  for 
freight  upon  imported  goods,  wares,  or  merchandise  in  his 
custody,  he  shall,  before  deUvering  such  .  .  .  merchan- 
dise to  the  importer,  owner,  or  consignee  thereof,  give  reasona- 
ble notice  to  the  party  or  parties  claiming  the  hen ;  and  the 
possession  by  the  officers  of  customs  sliall  not  affect  the  dis- 
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charge  of  such  lien,  under  such  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe ;  and  such  oflBcer  may  refuse  the 
delivery  of  such  merchandise  from  any  pubUc  or  bonded  ware- 
hous3  or  other  place  in  which  the  same  shall  be  deposited, 
until  proof  to  his  satisfaction  shall  be  produced  that  the  freight 
thereon  has  been  paid  or  secured;  but  the  rights  of  the  United 
States  shall  not  be  prejudiced  thereby,  nor  shall  the  United 
States  or  its  officers  be  in  any  manner  liable  for  losses  conse- 
quent upon  such  refusal  to  deUver.  If  merchandise  so  subject 
to  a  lien,  regarding  which  notice  has  been  filed,  shall  be  for- 
feited to  the  United  States  and  sold,  the  freight  due  thereon 
shall  be  paid  from  the  proceeds  of  such  sale  in  the  same  manner 
as  other  charges  and  expenses  authorized  by  law  to  be  paid 
therefrom  are  paid."  This  is  part  of  "  an  act  to  amend  the 
statutes  in  relation  to  immediate  transportation  of  dutiable 
goods." 

The  Cleveland,  Columbus,  Cincinnati  and  Indianapohs  Rail- 
road Company  was  a  common  carrier,  and  as  such  designated 
by  the  Secretary  of  the  Treasury  for  the  purpose  of  receiving 
and  transporting  dutiable  goods  from  the  port  of  arrival  to 
the  port  of  destination  under  this  act  of  Congress.  As  such 
carrier,  so  designated,  this  company  carried  to  Cincinnati  large 
quantities  of  dutiable  goods,  the  freight  and  charges  upon 
which  amounted  in  the  aggregate  to  $8477.50,  and  placed 
them  in  the  custody  and  control  of  McClung  as  collector  of 
customs  and  surveyor  of  the  port,  and,  as  is  claimed,  notified 
liim  in  writing  of  its  lien  as  carrier  for  such  freight  and  charges. 
Wartman,  as  deputy  collector,  had  charge,  under  McClung,  of 
the  collection  of  customs  payable  at  the  port  of  Cincinnati, 
and  of  the  deUvery  of  imported  merchandise  to  the  consignees 
thereof.  He  received  the  freight  and  charges  due  the  company 
from  the  consignees  of  these  goods  at  the  same  time  that  he 
r^eived  the  duties,  and  delivered  the  goods  to  the  consignees 
without  notifying  the  company.  The  charges  were  never  paid 
by  him  either  to  the  company  or  to  McClung. 

Such  being  the  conceded  facts,  this  suit  was  brought  against 
McClung  in  the  Superior  Court  of  Cincinnati.  In  the  petition 
it  is  averred  that  McClung  was  collector,  &c. ;  that  the  rail- 
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road  company  had  carried  and  delivered  the  goods  to  him 
under  the  act,  charged  with  a  lien  thereon  for  freight,  of 
which  due  notice  was  given  to  him  in  writing,  as  provided  in 
the  act ;  and  "  that  it  became  and  was  the  duty  of  the  defend- 
ant, as  such  officer,  to  refuse  to  deliver  the  said  goods  and 
merchandise  until  such  freight  thereon  had  been  paid  to  the 
common  carrier."  It  is  then  averred  that  the  consignees  paid 
the  charges  due  the  company  to  the  defendant,  *'and  the 
defendant  then  and  there  received  "  the  same  "  for  the  account 
and  benefit  of  the  said  .  .  .  company,  and  the  defendant 
then  and  thereupon  caused  the  said  goods  and  merchandise  to 
be  dehvered  to  the  consignees,  .  .  .  without  notice  to  the 
railroad  comjmny,  whereby  its  lien  for  said  freight  was  lost ; " 
and  that  "  the  defendant,  though  often  requested,  has  not  paid 
said  "  money  to  the  plaintiff,  but  the  same,  "  with  interest  from 
September  8th,  1881,  is  now  due  and  unpaid  from  the  defendant 
to  the  plaintiff." 

Smnmons  in  the  action  was  served  on  McClung,  March  21, 
1882,  and  on  the  7th  of  November  following  he  filed,  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Ohio,  his  petition,  under  §  643  of  the  Eevised  Statutes,  for 
a  writ  of  certiorari  to  the  State  court,  requiring  that  court  to 
send  to  the  Circuit  Court  the  record  and  proceedings  in  the 
cause,  on  the  ground  that,  "  at  the  time  the  said  acts  charged 
in  such  petition  are  alleged  to  have  been  done,  he  was,  and 
still  is,  an  officer  of  the  United  States,  appointed  and  acting 
under  the  authority  of  the  revenue  laws  of  the  United  States, 
.  .  .  and  aU  his  acts  in  connection  with  the  receipt  and  de- 
livery of  the  merchandise  described  in  said  petition  were  done 
by  him  under  color  of  his  said  office."  U]X)n  this  petition  a 
writ  of  certiorari  was  issued  and  the  record  and  proceedings 
removed.  Upon  the  entry  of  the  cause  in  the  Circuit  Court 
the  railroad  company  moved  that  it  be  remanded.  "  for  the 
reason  that  this  court  has  no  jurisdiction  of  the  person  or 
subject-matter  of  the  action."  This  motion  was  denied,  Nov- 
ember 15,  1882,  and  on  the  12th  of  February,  1883,  McClung 
answered  tb.e  petition  in  the  suit,  denying  that  he  had  been 
notified  of  the  lien,  or  that  it  had  ever  become  his  duty  to  re- 
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fuse  to  deliver  the  goods  until  the  freight  was  paid,  and  also 
denying  that  he  had  ever  received  the  freight  for  the  benefit 
of  the  company. 

Upon  the  trial  it  was  shown  that  the  freight  and  charges 
were  paid  to  Wartman  at  the  same  time  with  the  duties,  and 
that,  upon  such  payment,  the  goods  were  delivered  to  the  con- 
signees, without  notice  to  the  carriers.  The  plaintiff  also 
offered  further  evidence  "  tending  to  prove  that  it  had  been 
the  general  usage  and  custom  prevailing  at  the  custom  office 
of  Cincinnati  for  ten  years  prior  to  the  appointment  of  the 
defendant,  and  was  the  general  usage  and  custom  at  the  said 
office  after  the  defendant's  appointment,  on  March  18th,  1881, 
and  down  to  the  8th  of  September,  1881,  for  the  consignees  of 
imported  goods  brought  to  the  port  of  Cincinnati  by  all  the 
common  carriers  who  are  authorized  under  said  act  to  trans- 
port imported  merchandise  to  the  port  of  its  destination,  to 
pay  the  freights  due  to  such  common  carrier  at  the  office  of 
the  collector  and  of  the  cashier  deputy  of  the  surveyor  of  the 
port  when  a  .  .  .  notice  in  writing  of  the  existence  of  a 
hen  thereon  in  favor  of  the  carrier  had  been  given  to  the 
deputy  collector  at  such  office,  and  that  such  payments  were 
exacted  and  required  by  the  deputy  collector  as  a  precedent 
condition  to  the  delivery  of  such  goods  by  the  surveyor  of 
the  port  to  the  owners  and  consignees  thereof,  and  that  such 
freights  were  paid,  together  with  the  duties  due  upon  such  im- 
ported goods,  to  such  deputy  collector,  sometimes  in  money, 
but  most  generally  in  checks,  which  included  duties  due  to  the 
government  and  the  freights  due  for  the  carriage  of  said  goods, 
and  which  checks  were  drawn  by  the  consignees  in  favor  of 
the  surveyor  of  the  port  by  name,  or  of  the  'collector'  or 
'  surveyor '  of  customs  at  the  port  of  Cincinnati,  which  checks 
were  indorsed  and  collected  by  such  deputy  collector  for  the 
collector  or  surveyor  in  his  official  capacity,  and  were  collected 
in  the  usual  course  of  business  by  such  deputy  collector ;  and 
that,  upon  the  receipt  of  such  money  or  checks  in  payment  of 
duties  and  freight,  the  goods  were,  by  the  order  of  said  deputy, 
with  the  acquiescence  of  the  surveyor  of  the  port,  delivered  to 
the  respective  consignees;  and  that  the  deputy  collector,  in 
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his  official  capacity,  accounted  with  and  paid  over  the  freights 
so  collected  to  the  common  carrier  of  such  imported  goods, 
from  time  to  time,  as  the  same  were  demanded." 

There  was  also  evidence  tending  to  prove  that  the  payments 
in  this  case  were  made  in  accordance  with  this  custom  and 
upon  the  demand  of  Wartman. 

McClung  was  sworn  as  a  witness  in  his  own  behalf,  and 
testified  that  Wartman  was  acting  as  deputy  when  he  came 
into  office,  and  attending  to  the  receipt  of  duties,  and  was  con- 
tinued in  the  same  service  by  him  j  that  he  was  never  author- 
ized to  sign  or  indorse  checks,  and  that  he,  McClung,  was  not 
aware  that  he  had  ever  done  so.  He  also  testified  that  he  had 
no  knowledge  whatever  of  the  fact  that  Wartman  was  receiv- 
ing freight  moneys  until  September  6,  1881,  which  was  after 
all  these  payments  were  made,  and  that  there  was  not  kept  in 
the  office  any  account  of  moneys  received  for  freights. 

At  the  close  of  the  testimony  the  court  charged  the  jury, 
among  other  things,  as  follows : 

"  In  order  to  authorize  a  recovery  against  the  defendant  for 
failing  to  give  the  seasonable  notice  to  the  plaintiff  required 
by  the  statute,  before  delivering  the  goods  to  the  owners  or 
consignees,  an  averment  that  the  freights  due  plaintiff  and 
for  which  it  had  a  Uen  were  owing  and  unpaid  is  necessary. 
There  is  no  such  averment  in  the  plaintiff's  petition  in  this 
case ;  on  the  contrary,  it  distinctly  avers  that  the  consignees 
did  pay  the  freights  to  the  defendant,  and,  while  it  does  not 
say  in  express  terms  that  it  aufhorized  such  pajnnents  to  be 
made,  by  demanding  and  suing  for  the  same,  as  it  has  done, 
ratifies  and  confirms  the  payments,  and  claims  that  the  money 
was  received  for  its  account  and  benefit,  and  demands  judg- 
ment therefor.  This  is  in  fact  the  gravamen  of  its  complaint, 
the  theory  upon  which  its  suit  rests,  and  the  court  instructs 
that  you  are  here  to  trj^  this  case  upon  the  hypothesis  that 
the  freights  due  from  the  consignees  to  the  plaintiff  for  the 
carriage  of  the  goods  in  question  were  paid  before  the  goods 
were  deUvered  by  the  defendant  to  the  consignees,  and  that 
the  defendant  was  therefore  under  no  legal  duty  to  give  the 
plaintiff  notice  of  his  intention  to  make  such  deUvery." 


Digitized  by 


Google 


CLEVELAND,  COLUMBUS,  &c.,  R'D.  v,  McCLUNG.  459 
Statement  of  Facts. 

"  It  was  competent  for  the  parties,  by  express  contract,  or 
by  a  tacit  understanding  resulting  from  an  established  course 
of  business,  for  the  benefit  and  convenience  of  both  parties,  to 
agree  that  the  defendant  should  receive  the  freights  due  the 
carrier  for  the  account  of  the  latter,  f nd  upon  receipt  thereof 
deUver  the  goods  to  the  owners  or  consignees,  and  that  such 
receipts  by  him  should  be  in  heu  of  the  notice  which  the  law 
required  him  to  give  the  carrier  in  the  contingency  described 
by  the  statute.  It  may  be  that  such  tacit  or  impUed  agree- 
ment existed  between  these  parties  in  this  case.  This  is  the 
question  for  you  to  determine.  The  defendant  was  under  no 
official  or  legal  obligation  to  undertake  to  thus  act  for  the 
plaintiff.  If  he  did  so,  he  was  but  acting  in  his  private 
capacity  and  not  in  the  discharge  of  any  official  duty.  It  not 
being  an  official  duty,  his  deputy  could  not  thus  act  by  reason 
of  his  official  relations  to  his  superior,  and  the  defendant 
would  not  be  liable  for  such  extra  official  action  unless  he  had 
in  some  way  authorized  his  deputy  so  to  act,  or  unless  he  has 
so  acted  as  to  estop  him  from  denying  that  the  deputy  was  in 
the  specific  matter  complained  of  acting  by  his  authority  for 
him." 

"  If  defendant  had  knowledge  of  this  custom,  acquired  from 
observation  from  the  business  and  books  of  his  office,  or 
through  other  sources,  and  acquiesced  therein,  and  permitted 
the  plaintiff  to  make  its  collections  through  his  deputy  in  the 
belief  that  he  was  acting  for  and  as  his  agent,  or  by  his  acts 
or  declarations  represented  or  held  him  out  as  his  agent  in  the 
matter,  the  plaintiff  and  defendant,  both  understanding  and 
tacitly  or  otherwise  agreeing  that  the  freights  due  the  plaintiff 
should  be  paid  in  this  way,  in  heu  of  the  notice  which  the 
statute  in  the  contingency  described  required  the  defendant  as 
collector  to  give  to  the  plaintiff,  he  would  be  hable  to  the 
plaintiff  for  all  sums  so  paid  to  the  deputy  for  the  plaintiffs 
use." 

"  If  the  deputy  acted  without  authority  from  the  defendant, 
and  the  defendant  did  not  know  of  his  said  action,  nor  hold 
him  out  to  the  plaintiff  as  his  agent,  nor  do  nor  say  anything 
to  mislead  the  plaintiff  nor  its  officers  nor  agents,  nor  under- 
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take  nor  assume  to  collect  plaintiffs  freight,  he  would  not  be 
liable  to  plaintiffs  demand,  and  your  verdict  ought  to  be  in 
his  favor." 

To  all  this  the  railroad  company  excepted.  There  were 
other  instructions  to  wjiich  exceptions  were  also  taken,  but 
they  were  all  substantially  embraced  in  the  above,  and  it  is 
unnecessary  to  repeat  them  here. 

The  jury  returned  a  verdict  for  the  defendant,  upon  which 
a  judgment  was  entered,  and  the  case  is  now  here  for  review. 
The  errors  assigned  were  (1),  that  the  court  overruled  the 
motion  to  remand;  and  (2),  that  it  instructed  the  jury  as 
above  stated. 

Mr,  S,  IL  Holding  for  plaintiff  in  error  (Mr.  E.  TT.  Kit- 
tredge  was  on  the  brief)  cited :  Dignan  v.  Shieldsy  51  Texas, 
322 ;  Badger  v.  Gutierez^  111  U.  S.  734 ;  Ogden  v.  Maocwell,  3 
Blatchford,  319 ;  Mclntyre  v.  Tnunhull^  7  Johns.  35 ;  Mason 
v.  Fearson^  9  How.  248;  Clinton  v.  Strong^  9  Johns.  370; 
Martin  v.  Wehb,  110  U.  S.  7;  Case  v.  Bank,  100  U.  S.  446; 
King  V.  Bangs,  120  Mass.  514;  Gooding  v.  Shear,  103  Mass. 
360. 

Mr,  Benjamin  Butterworth  {Mr.  Chaning  Richards  was 
with  him  on  the  brief)  cited:  United  States  v.  Collier,  3 
Blatchford,  349 ;  Whitjidd  v.  Le  I)esj)encer,  Cowp.  754 ;  Wig- 
gins  V.  Hathaway,  6  Barb.  632;  Conwell  v.  Yoorhees,  13  Ohio, 
523 ;  S,  C,  42  Am.  Dec.  206 ;  Brissae  v.  Lawrence,  2  Blatch- 
ford, 121 ;  Ten^vessee  v.  Davis,  100  U.  S.  257;  Osbom  v.  Bank 
of  the  United  States,  9  Wheat.  738. 

Mr.  Chief  Justice  Wafte,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  removal  was  under  §  643  of  the  Eevised  Statutes,  which 
provides,  among  other  things,  for  the  removal  of  "  a  civil  suit 
.  .  .  commenced  in  any  court  of  a  State  against  an  officer 
appointed  under  or  acting  by  authority  of  any  revenue  law  of 
the  United  States,  ...  on  account  of  any  act  done  under 
color  of  his  office."    This  is  a  suit  against  a  collector  of  cus- 
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toms,  an  officer  appointed  under  the  revenue  laws  of  the  United 
States,  for  an  act  alleged  to  have  been  done  by  him  in  the 
delivery  of  dutiable  goods  placed  in  his  hands  by  virtue  of  his 
office  subject  to  a  carrier's  Uen.  His  hability,  if  any  there  is, 
grows  out  of  his  official  duty  to  keep  the  goods  and  deUver 
them  to  the  consignees  thereof  when  the  imix)rt  duties  are  paid 
and  the  carrier's  Uen  discharged.  The  allegation  is,  that  the 
collector,  instead  of  notifying  the  carrier,  as  the  law  required, 
delivered  the  goods  to  the  consignees  on  receiving  himself  the 
moneys  due  for  the  carrier's  charges.  This  suit  is  for  the  money 
so  received.  Clearly,  then,  according  to  the  allegations  of  the 
petition,  the  suit  is  for  an  act  done  by  the  collector  undercolor 
of  his  office.  This  is  not  seriously  denied,  but  the  claim  is, 
that,  as  the  defendant  insists,  and  the  court  below  has  decided, 
that  it  was  not  the  official  duty  of  the  collector  to  collect  the 
carrier's  money,  and,  therefore,  that  he  is  not  liable  for  the  acts 
of  his  deputy  m  that  behalf,  the  suit  is  really  one  that  could 
not  be  removed.  But  the  petition  alleges  an  act  done  by  the 
collector  under  color  of  his  office,  and  seeks  a  recovery  on  that 
account.  Such  a  suit  is  removable,  and  certainly  the  right  to 
a  removal  is  not  taken  away  because  the  collector  says  in  his 
defence  that  the  act  charged  was  not  in  fact  done.  If  done  by 
him  it  was  done  under  color  of  his  office.  The  thing  to  be 
tried  is  whether  it  was  done. 

We  agree  entirely  with  the  court  below  in  the  view  it  took 
of  the  character  of  the  suit  which  has  been  brought.  It  is  not 
for  damages  for  dehvering  the  goods  without  notice  to  the 
carrier,  but  for  the  charges  collected  on  the  deUvery.  That  is 
the  case  made,  both  by  the  petition  and  upon  the  trial.  The 
whole  effort  on  the  part  of  the  company,  so  far  as  the  record 
discloses,  was  to  show  that  it  was,  and  had  been  for  years,  the 
general  usage  in  Cincinnati  for  consignees  to  pay  the  carrier's 
charges  upon  dutiable  goods  carried,  and  held  in  the  custom 
house  for  the  payment  of  duties,  to  the  cashier  deputy  of  the 
collector,  and  that  such  payments  were  exacted  and  required 
by  the  deputy  as  a  condition  precedent  to  the  delivery,  he  ac- 
counting to  the  carriers  for  the  money  received  on  this  account. 
The  claim  Was  that  these  payments  had  been  made  J)ursuant 
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to  this  custom,  and  that  the  coDector  was  bound  by  the  acts  of 
the  deputy,  and  liable  for  his  defaults.  If  the  suit  had  been  to 
recover  damages  for  the  delivery  without  notice,  this  proof 
might  perhaps  have  come  from  the  other  side  to  show  that  the 
carriers  had,  by  long  usage,  made  the  deputy  their  agent  to  col- 
lect their  charges,  and  that,  as  the  payment  had  in  this  case  been 
made  to  the  deputy  in  accordance  with  that  custom,  no  notice 
was  required.  We  are  clear,  therefore,  that  the  whole  case 
turns  upon  the  question  whether  the  collector  is  liable  for  these 
collections  of  the  deputy. 

Section  2630  of  the  Eevised  Statutes  gives  authority  to  every 
collector  of  customs  to  employ,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  "  such  number  of  persons  as  deputy 
collectors  as  he  shall  deem  necessary,  and  such  deputies  are 
declared  to  be  officers  of  the  customs."  There  can  be  no  doubt 
that  the  collector  is  answerable  for  all  the  acts  of  his  deputies 
in  the  performance  of  their  official  duties  under  him.  The  real 
question  here  is,  therefore,  whether  the  collection  of  the  car- 
rier's charges  was  a  part  of  the  official  duty  of  the  collector. 
If  it  was,  the  collection  by  the  deputy  was  an  official  act,  and 
the  principal  officer  is  Uable  accordingly. 

What,  then,  was  the  duty  of  the  collector  under  this  statute  ? 
Clearly,  to  take  the  goods  from  the  carrier  when  brought,  and 
not  to  deliver  them  to  the  consignees  without  first  giving  sea- 
sonable notice  to  the  person  or  persons  who  had  notified  him 
in  writing  of  the  existence  of  a  lien  in  their  favor  thereon  for 
freight.  The  statute  neither  made  it  his  duty  to  collect  the 
freight  nor  authorized  him  to  receive  it  for  the  lien-holder. 
Payment  to  him  would  not  have  been  a  payment  to  the  car- 
rier, so  as  to  discharge  the  consignee  from  liability  for  the 
freight,  unless  the  carrier  had  made  him  his  personal  agent  f(tr 
that  purpose,  in  which  case  he  would  receive  the  money  not  as 
collector,  but  in  his  private  capacity  as  the  representative  of  the 
person  to  whom  the  money  was  due.  The  money  in  his  hands, 
on  this  account  would  not  be  in  any  sense  public  moneys,  for 
which  he  was  officially  liable  to  the  government,  but  private 
moneys,  collected  in  a  private  capacity,  for.  which  he  was 
accountable  only  to  the  person  from  whom  he  received  his 
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too,  if  he  had  received  the  freight  without 
he  carrier  had  sued  him  for  it,  he  would  be 
e  carrier,  by  suing,  would  have  ratified  his  act 
s  agency  in  the  premises.  But  his  habihty 
lid  not  be  oflBcial  as  collector,  but  private  as 
carrier. 

t  the  payment  of  the  freight  to  the  deputy 
b  payment  to  McClung,  unless  the  deputy,  in 
ection,  was  acting  under  authority  from  him, 
il,  but  in  his  private  capacity.    For  this  pur- 
Hcient  that  Wartman,  to  whom  the  payments 
the  official  deputy  of  McClung  as  collector, 
that  he  was  his  private  agent  in  this  behalf, 
as  fairly  submitted  to  the  jury  under  proper 
the  verdict  was  against  the  company,  and  to 
d^cClung  had  not  authorized  Wartman  to  re- 
moneys  on  his  account.     That  concludes  this 

[  exactions  of  the  deputy  were  not  within  the 
lal  or  apparent,  under  the  law,  of  the  author- 
or's  office,  the  case  is  not  within  the  principle 
ne  circumstances,  makes  the  officer  liable  for 
wrongful  acts  of  his  deputy,  of  which  Ogden  v. 
hford,  319,  and  Mclntyre  v.  Trumbull^  7  Johns. 
>rief  of  counsel  for  the  company,  are  examples. 
3re  the  exactions,  if  any,  were  not  from  the 
om  the  consignees,  who  alone  can  complain, 
ide  without  the  authority  of  the  company  to 
dt  belonged,  the  company  is  under  no  obliga- 
le  payment  thus  exacted  in  discharge  of  its 
ight,  and  may  still  proceed  against  the  con- 
icovery. 

suit  for  delivering  the  goods  without  notice 
a  different  rule  would  apply.  As  it  was  the 
Hector,  as  collector,  to  notify  the  company 
and  not  to  deliver  until  proof  to  his  satisfac- 
produced  that  the  freight  had  been  paid  or 
I  have  been  a  breach  of  official  duty  for  the 
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deputy  to  make  the  delivery  before  the  notice,  and  the  act  of 
the  deputy  would  have  been  in  law  the  act  of  his  principal 
Such  a  case  would  be  within  Ogden  v.  Maxwell  and  Mclntyre 
V.  TrumhuU^  and  others  of  hke  import,  which  are  very  numer- 
ous. But,  as  has  already  been  shown,  this  suit  is  not  of  that 
character.  It  is  for  the  money  paid,  and  not  for  dehvery  with- 
out payment. 

It  follows  that  there  is  no  error  in  the  record,  and  the  judg- 
ment is  consequently 

Affirmed. 


BALTIMOKE  &  OHIO  RAILROAD  v,  BATES. 

EKROK   TO   THE   SUPREME   COURT   OF   THE   STATE   OF   OHIO. 
Argued  NoTerobor  12, 1886.  —  Decided  December  13, 1886. 

Subsections  ** First"  and  *' Second"  of  Rev.  Stat.  §  639,  relating  to  the  re- 
moval of  causes  from  State  courts  to  Federal  courts  were  repealed  by 
the  act  of  March  3,  1875, 18  Stat.  470;  but  subsection  «' Third"  was  not 
so  repealed. 

Under  subsection  *'  Third,"  of  Rev.  Stat.  §  639,  a  petition  for  the  removal  of  a 
cause  from  a  State  court  to  a  Federal  court  may  be  filed  at  any  time 
before  final  trial  or  hearing. 

On  a  petition  for  removal  of  a  cause  from  a  State  court  under  subsection 
**  Third  "  of  Rev.  Stat.  §  039,  the  petitioning  party  is  required  to  offer  to  tlie 
court  the  '*good  and  sufficient  surety"  required  by  that  section  for  the 
purposes  therein  set  forth ;  and  not  the  surety  required  by  the  act  of 
March  3,  1875,  §  3,  18  Stat.  471,  for  the  purposes  named  In  that  act. 

This  suit  was  brought  in  the  Court  of  Common  Pleas  of 
Licking  County,  Ohio,  on  the  1st  of  July,  1875,  by  George 
Bates,  a  citizen  of  Ohio,  against  the  Baltimore  and  Ohio  Kail- 
road  Company,  a  Maryland  corporation,  and  having  its  prin- 
cipal office  in  that  State,  to  recover  damages  for  personal 
injuries.  The  railroad  company  filed  a  general  demurrer  to 
the  petition,  on  the  20th  of  September,  1876,  and  on  the  7th 
of  April,  1877,  this  demurrer  was  sustained  and  judgment 
entered  in  favor  of  the  company. 
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L877,  this  judgment  was  reversed  by  the 
county,  and  the  cause  remanded  to  the 
ther  proceedings.  When  the  case  got 
ipany  filed  a  petition  for  removal  to  the 
Jnited  States  for  the  Southern  District 
3tion  3  of  §  639  of  the  Kevised  Stat- 
)f  prejudice  and  local  influence.     The 

form,  and  it  was  accompanied  by  the 
the  security  was  such  as  was  prescribed 
1  Statutes,  and  not  such  as  was  required 
arch  3,  1875,  c.  137,  18  Stat.  470.  The 
security  for  "all  costs  that  may  be 
Circuit  Court,  if  the  said  court  shall 
as  wrongfuUy  or  improperly  removed 
found  in  §  639. 
oval  was  denied  by  the  Court  of  Com- 

22,  1877,  and  thereupon  the  railroad 
d  the  parties  went  to  a  trial  May  23, 
it  was  rendered  against  the  company, 
m,  on  petition  in  error,  to  the  District 
xjause,  among  others,  the  court  erred  in 
r  removal.  On  the  28th  of  February, 
t  reversed  the  judgment  for  this  error, 
n  taken  to  the  Supreme  Court  of  the 
lent  of  the  District  Court  was  reversed, 
m  pleas  affirmed,  on  the  15th  of  May, 
ng  that  the  security  was  defective,  be- 
^  the  act  of  1875  required.  To  reverse 
t  of  error  was  brought. 

?,  Jr.y  (Mr.  John  K.  Cowen  was  ^vitlt 
ror. 

72.,  {Mr,  J,  A,  Flory  was  with  hun,)  for 
mitted  on  his  brief.  It  was  the  inten- 
iming  the  act  of  March  3,  1875,  to  con- 
one  section,  with  one  mode  of  procedure, 
he  class  of  cases  between  citizens  of  dif- 
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ferent  States  provided  for  in  the  Constitution.  We  are  aware 
that  this  court  in  the  case  of  Jless  v.  Reynolds^  113  U.  S.  73, 
has  decided  that  the  third  paragraph  of  §  639  was  not  repealed 
by  the  act  of  1875 ;  but  \Ve  respectfully  ask  the  court  for  a 
reconsideration  and  overruling  of  that  case.  For  if  this  third 
paragraph  was  not  superseded  by  the  act  of  1875,  this  case 
was  not  removable  under  that  paragraph,  because  the  petition 
was  not  filed  before  the  trial  of  the  case. 

The  Revised  Statutes,  §  693,  par.  3,  provided  that  the  peti- 
tion for  removal  should  be  filed  before  "  the  trial "  of  the  case. 
This  case  was  put  at  issue  by  the  demurrer,  under  §  260,  Ohio 
Code,  and  "A  trial  is  a  judicial  examination  of  the  issues, 
whether  of  law  or  of  fact,  in  an  action  or  proceeding."  Ohio 
Code,  §  262.  So  that  this  case  was  finally  tried  and  decided, 
and  final  judgment  rendered  before  the  petition  for  removal 
was  filed,  and  the  petition  for  removal  does  not  aver  that  the 
case  had  not  been  tried,  while  the  record  showed  it  had  been 
once  tried. 

But  it  is  said  that  where  the  judgment  of  the  court  has  been 
set  aside  and  a  new  trial  granted,  the  case  is  removable,  and 
the  case  of  Insurance  Ccnnpany  v.  Dunn^  19  Wall.  214,  is 
cited.  That  case  w^as  decided  under  the  act  of  March  2, 1867, 
which  required  the  petition  for  removal  to  be  filed  "  at  any 
time  before  the  final  hearing  or  trial  of  the  suit,"  while  in 
the  Kevised  Statutes  the  word  "  trial "  is  transposed  from  after 
the  word  "  final,"  and  placed  before  it,  so  as  to  make  it  con- 
form to  act  of  1866.  This  change  was  not  made  for  nothing. 
The  case  of  Insurance  Company  v.  Dunn  had  already  been 
decided,  which  it  is  presimied  Congress  had  full  knoAvledge  of 
before  they  enacted  the  Kevised  Statutes.  "It  is  apparent 
that  this  change  was  not  the  result  of  accident,  but  was  dehb- 
erately  made  to  secure  uniformity  upon  the  subject,  in  view  of 
the  conflicting  decisions  between  the  Federal  and  State  courts 
in  the  following  cases :  AcTccrly  v.  Yilas^  24  Wis.  165 ;  Johnson 
V.  Monell^  "Woolworth,  390 ;  Insurance  Co.  v.  Dunn^  20  Ohio 
Stat.  175  ;  S,  C,  in  error,  19  WaU.  214;  BryaM  v.  Eichy  106 
Mass.  180,  192." 

This  change  in  the  wording  of  the  statutes  appears  to  have 
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been  made  in  consequence  of  the  construction  given  to  the  act 
of  1867,  in  19  WaU. ;  for  if  Congress,  having  full  knowledge  of 
that  decision,  had  intended  to  follow  the  act  of  1807,  they 
would  have  worded  it  the  same.  'Thus  the  law  is  brought 
back  to  the  state  it  had  been  in  since  the  foundation  of  the 
government,  and  under  which  the  rights  of  parties  had  been 
long  settled  by  judicial  decisions.  See  King  v.  Cornell^  106 
U.  S.  395,  397. 

Mr.  Chief  Justice  Waite,  after  stating  the  case,  deUvered 
the  opinion  of  the  court. 

Sub-sections  1  and  2  of  §  639  were  repealed  by  the  act  of 
1875;  Hyde  v.  BuUe,  104  U.  S.  407;  King  v.  Cornell,  106 
U.  S.  395,  398 ;  IloUand  v.  Chambers,  110  U.  S.  59 ;  Ayres  v. 

Watson,  113  U.  S.  594;  but  sub-section  3  was  not.  Bihle 
Society  v.  arove,  101  U.  S.  610;  Iless  v.  Reynolds,  113  U.  S. 
73,  80.  Under  sub-section  3,  the  petition  for  removal  may  be 
filed  at  any  time  before  the  final  trial  or  hearing.  Insurance 
Co.  V.  Dunn,  19  Wall.  214 ;  Vaniiemr  v.  Bryant,  21  Wall.  41 ; 

Yvlse  V.  Vose,  99  U.  S.  539,  545 ;  Bailroad  Co,  v.  McKinley, 
99  U.  S.  147.  This  petition  was  filed  after  a  new  trial  had 
actually  been  granted,  and  while  the  cause  was  pending  in  the 
trial  court  for  that  purpose.  It  was,  therefore,  in  time,  and 
no  objection  is  made  to  its  form. 

As  sub-section  3  has  not  been  repealed,  so  much  of  the 
remainder  of  §  639  as  is  necessary  to  carry  the  provisions  of 
that  sub-section  into  effect  remains  in  force,  unless  something 
else  has  been  put  in  its  place.  It  is  not  contended  that  any- 
thing of  this  kind  has  been  done,  unless  it  be  by  the  operation 
of  §  3  of  the  act  of  1875,  but  that  section  by  its  very  terms  is 
only  appUcable  to  removals  under  §  2  of  the  same  act.  The 
.  language  is,  "  that  w^henever  either  party,  or  any  one  or  more 
of  the  plaintiffs  or  defendants  entitled  to  remove  any  suit  men- 
tioned in  the  next  preceding  section,"  that  is  to  say,  §  2  of  the 
act  of  1875,  "shall  desire  to  remove  such  suit,"  he  shall  petition 
and  give  security  in  the  manner  and  form  therein  prescribed. 
Clearly,  then,  this  section  relates  only  to  removals  provided 
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for  in  that  act,  and  as  sub-section  3  of  §  639  remains  in  force, 
l>ecause  tlie  cases  there  provided  for  are  not  included  among 
those  mentioned  in  the  act  of  1875,  it  follows  that  the  fonn 
and  mode  of  proceeding  to  secure  a  removal  under  the  sub- 
section will  be  sufficient  if  they  conform  to  the  requirements 
of  the  other  parts  of  the  section.  That  section  as  it  now 
stands  unrepealed  is  complete  in  itself,  and  furnishes  its  own 
machinery  to  effect  a  removal  of  all  cases  which  come  within 
its  oi)eration.  The  security  is  as  much  governed  by  the 
remainder  of  the  section  as  the  time  for  filing  the  petition ; 
and  as  to  that,  it  was  distinctly  held  in  Hess  v.  lieynold^, 
si/pra,  that  the  petition  was  in  time  if  presented  before  the 
final  trial,  even  though  it  was  after  the  term  at  which  the 
cause  could  have  been  first  tried,  which  would  be  too  late  if 
§  3  of  the  act  of  1875  was  apphcable  to  this  class  of  cases.  As 
to  this  the  court  said  in  that  case  :  "  We  are  of  opinion  that 
this  clause  of  §  639  remains,  and  is  complete  in  itself,  furnish- 
ing its  own  pecuUar  cause  of  removal,  and  prescribmg,  for 
reasons  appropriate  to  it,  the  time  within  which  it  must  be 
done." 

It  is  true  this  suit  is  between  citizens  of  different  States,  and 
as  such  it  is  mentioned  in  §  2  of  the  act  of  1875 ;  but  the  fair 
meaning  of  §  3  is  that  the  suit  must  be  one  that  is  removable 
simply  for  the  reason  that  it  is  one  of  a  class  such  as  is  men- 
tioned in  §  2.  Some  cases  in  the  circuit  courts  have  been 
ruled  the  other  way,  and  the  decision  of  the  Supreme  Court  of 
Ohio  was  put  largely  on  their  authority ;  but  they  were  all 
decided  before  Hess  v.  lieynolds^  sujyra^  in  this  court,  and  that 
case,  as  we  think,  substantially  covers  this. 

The  judgment  of  the  Supreme  Court  of  Ohio  is  reversed^  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 
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PEPER  V.  FOEDYCE. 

APPEAL     FBOM    THE    CIRCUIT    COURT    OF    THE   UNITED   STATES    FOB 
THE   EASTERN   DISTRICT   OF   ARKANSAS. 

Argued  November  17, 1886.  —  Decided  December  13, 1886. 

If  the  jurisdiction  of  the  Circuit  Court  of  the  United  States  does  not  ap- 
pear on  the  face  of  the  record,  in  some  form,  the  decree  is  erroneous  and 
must  be  reversed. 

A,  a  citizen  of  Arkansas,  conveyed  to  B,  a  citizen  of  the  same  State,  real 
estate  in  Arkansas,  in  trust  to  secure  the  payment  of  notes  due  to  C,  a 
citizen  of  Missouri,  with  power  of  sale  in  case  of  non-payment.  Subse- 
quently A  became  insolvent  and  assigned  his  property  to  D,  a  citizen  of 
Arkansas,  in  trust  for  the  benefit  of  his  creditors.  Held,  that,  in  pro- 
ceedings in  equity  commenced  by  D  to  determine  the  amount  of  Indebted- 
ness from  A  to  C,  and  to  prevent  the  sale  of  the  trust  property  by  B, 
and  to  obtain  a  cancellation  of  the  conveyance  to  B  on  payment  of  the 
amount  found  due  to  C,  B  was  a  necessary  party,  with  Interests  adverse 
to  D;  and  as  both  were  citizens  of  the  same  State,  and  as  the  jurisdiction 
of  the  Circuit  Court  depended  alone  upon  the  citizenship  of  the  parties, 
it  \?as  without  jurisdiction.  Thayer  v.  Life  Association  of  America^  112 
U.  S.  117,  affirmed. 

When  a  decree  or  judgment  of  a  Circuit  Court  Is  reversed  for  want  of  juris- 
diction in  that  court,  this  court  will  make  such  order  in  respect  to  the 
costs  of  appeal  as  justice  and  right  may  seem  to  require.  Mamjkld,  &c.. 
Railway  v.  Swann,  111  U.  S.  379,  and  Hancock  v.  Holbrook,  112  U.  S.  229, 
followed. 

From  the  record  in  this  case  it  appeared  that  on  the  10th  of 
January,  1881,  Walter  A.  Moore,  a  citizen  of  Arkansas,  con- 
veyed to  George  G.  Latta,  a  citizen  of  the  same  State,  certain 
property  in  the  city  of  Hot  Springs,  in  trust  to  secure  the  pay- 
ment of  three  notes  for  the  sum  of  $2433.46  each,  payable  to 
the  order  of  Charles  G.  Peper,  under  the  name  of  Charles  G. 
Peper  &  Co.,  a  citizen  of  Missouri,  with  power  of  sale  in  case 
of  non-payment.  After  the  execution  of  this  conveyance 
Moore  became  insolvent,  and  assigned  his  property  to  Samuel 
W.  Fordyce,  a  citizen  of  Arkansas,  for  the  benefit  of  his  cred- 
itors. On  the  11th  of  June,  1881,  Fordyce  as  such  assignee, 
at  the  instance  of  the  creditors  of  Moore  and  in  their  behalf, 
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began  a  suit  in  equity  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas  against  Peper  and  Latta, 
the  object  and  purpose  of  which  was  to  prevent  a  sale  of  the 
property  under  the  deed  to  Latta,  and  for  an  account  of  certain 
transactions  between  Peper  and  Moore  connected  with  the 
notes  which  had  been  secured,  with  a  view  to  the  cancellation 
of  the  debt,  or  at  least  its  payment  after  the  exact  amount  due 
should  be  determined.  In  the  biU  it  appeared  that  both  For- 
dyce  and  Latta  were  citizens  of  Arkansas,  and  that  Peper  was 
a  citizen  of  Missouri.  To  this  bill  Peper  and  Latta  filed  a 
joint  answer. 

Afterwards,  on  the  31st  of  October,  1881,  Fordyce,  as  as- 
signee, and  Moore  began  another  suit  against  Peper  and  Latta 
in  the  Circuit  Court  of  Garland  County,  Arkansas,  the  object 
of  which  was  also  to  enjoin  Peper  and  Latta  from  seUing  the 
])roi>erty  under  the  deed  to  Latta,  and  to  obtain  a  cancellation 
of  the  conveyance.  Lnmediately  on  the  filing  of  this  bill,  a 
preUminary  injunction  was  granted  as  prayed.  On  the  same 
day,  Peper  and  Latta  filed  a  petition  for  the  removal  of  this 
last  suit  to  the  Circuit  Court  of  the  United  States  f#r  the 
Eastern  District  of  Arkansas,  on  the  ground  that  '^  there  is  a 
controversy  in  this  suit  between  citizens  of  different  States, 
and  which  can  be  fully  determined  between  them."  In  their 
l)etition  it  was  stated  in  express  terms  that  Latta,  Fordyce,  and 
Moore  were  all  citizens  of  Arkansas,  and  Peper  a  citizen  of 
Missouri.  This  cause  was  entered  in  due  form  in  the  Circuit 
Court  of  the  United  States  on  the  14th  of  November,  1881, 
and  on  the  21st  of  the  same  month  Peper  and  Latta  filed  in 
that  court  a  joint  answer  to  the  biU  which  had  been  filed  in 
the  State  court,  and  on  which  the  injunction  had  been  granted. 
On  the  20th  of  December,  1881,  the  two  causes  thus  in  the 
Circuit  Court  of  the  United  Stat^  were  there  consohdated  on 
motion  of  Fordyce,  and  an  order  made  "  that  the  two  causes 
be  tried  as  one  suit  under  the  title  "  of  the  cause  originally 
begun  in  that  court. 

On  the  10th  of  Jime,  1882,  Peper  and  Latta  filed  a  cross-bill 
in  which  they  prayed  a  foreclosure  and  sale  of  the  trust  prop- 
erty.   To  this  cross-bill  an  answer  was  filed  by  Fordyce  and 
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Moore,  setting  up  substantially  the  same  defences  as  were 
shown  in  the  bill  of  Fordyce  in  the  Circuit  Court  of  the  United 
States,  and  to  this  a  replication  was  filed  by  Peper  and  Latta. 
Testimony  was  taken,  and  on  the  final  hearing  of  the  cause  a 
decree  was  entered  dismissing  the  cross-bill  and  directing  a 
cancellation  of  the  deed  of  trust.  From  that  decree  Peper 
and  Latta  took  this  appeal. 

Mr.  Henry  Hitchcoch  for  appellants. 

Mr.  Ehen  W.  KimhaU  {2fr.  George  W.  Murphy  was  with 
him)  submitted  on  their  brief. 

Mr.  Chief  Justice  Waite,  after  stating  the  case,  deUvered 
the  opinion  of  the  court. 

The  first  objection  now  made  to  the  decree  is,  that  the  Cir- 
cuit Court  had  no  jurisdiction,  either  of  the  suit  originally  be- 
gun in  that  court,  or  of  that  removed  from  the  State  court.  If 
the  jurisdiction  does  not  appear  on  the  face  of  the  record  in 
some  form,  the  decree  is  erroneous  and  must  be  reversed. 
That  was  decided  at  the  present  term  in  Continental  Life  Ins, 
Co.  V.  Rhoads^  ante,  237,  to  which  reference  is  made  for  the 
authorities. 

The  jurisdiction  in  this  case  depends  alone  on  the  citizenship 
of  the  parties ;  and  in  the  suits  as  originally  begun,  and  on  their 
consolidation  in  the  Circuit  Court,  Latta,  one  of  the  defend- 
ants, is,  and  was  at  the  commencement  of  the  actions,  a  citizen 
of  the  same  State  with  the  plaintiffs.  This  is  fatal  to  the  juris- 
diction; because  Latta  was  an  indispensable  party  adverse  in 
interest  to  the  plaintiffs,  and  there  was  no  separable  contro- 
versy between  the  plaintiffs  and  Peper  which  would  authorize 
the  removal  of  the  suit  begun  in  the  State  court  on  that 
account.  This  was  expressly  decided  in  Thayer  v.  Life  Asso- 
ciation of  America^  112  U.  S.  717,  a  case  which  cannot  be  dis- 
tinguished from  this.  It  follows,  therefore,  that  the  decree 
must  be  reversed. 

It  only  remains  to  consider  the  question  of  costs;  for  in 
Mansfield^  Coldwater  &  Lake  Michigan  Railway  Co.  v.  Swann^ 
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Ill  U.  S.  379,  and  Uancock  v.  ndthrook,  112  IT.  S.  229,  it  was 
held  that,  upon  a  reversal  for  want  of  jurisdiction  in  the  Cir- 
cuit Court,  this  court  may  make  such  order  in  respect  to  the 
costs  of  the  appeal  as  justice  and  right  shall  seem  to  require. 
Here  the^ error  is  attributable  equally  to  both  the  parties.  For- 
dyce  sued  originally  in  the  Circuit  Court,  when,  ujx)n  the  face  of 
his  bill,  it  appeared  there  was  no  jurisdiction.  Without  discon- 
tinuing that  suit  he  sued  again  in  the  State  court  upon  what 
was  substantially  the  same  cause  of  action,  and  to  obtain  sub- 
stantially the  same  relief.  This  suit  Peper  and  Latta  caused 
to  Ix?  removed  to  the  Circuit  Court,  and  in  their  petition  set 
forth  a  slate  of  facts  which  showed  that  the  case  was  not  re- 
movable. The  cause  was  then  entered  in  the  Circuit  Court, 
and  an  answer  and  a  cross-bill  filed  by  Peper  and  Latta  with- 
out any  attempt  on  the  part  of  Fordyce  or  Moore  to  have  the 
suit  remanded,  anil  without  even  calling  the  attention  of  the 
court  to  the  question  of  jurisdiction.  On  the  contrary,  after 
the  answer  and  before  the  cross-bill,  Fordyce  moved  for  and 
obtained  an  order  that  the  two  cases — that  which  he  had 
brought  in  the  Circuit  Court  of  the  United  States  and  that 
wliich  Peper  and  Latta  had  removed  there  —  be  heard  as  one 
under  the  title  of  his  own  suit  in  that  court.  The  cases  then 
proceeded,  without  objection  by  either  party,  until  after  a  final 
decree  below  and  an  appeal  by  Peper  and  Latta  to  this  court. 
Under  these  circumstances,  we  order  that  the  costs  of  this 
court  be  divided  equally  between  the  parties,  each  paying 
half. 

The  decree  of  the  Circuit  Court  is  reversed  for  want  of  juris- 
diction in  the  Circuit  Court^  and  the  cause  remanded^  with 
t7ist functions  to  dismiss  the  bill  filed  ariijinaUy  in  that  court 
Inj  Fordyce  against  Peper  and  Latta^  withmit  prejudice^ 
and  to  remand  the  suit  removed  from  the  State  Cotirt,^  ea^h 
party  to  pay  his  owti  costs  in  the  Circuit  Court, 
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GERMANIA  INSUEANCE  COMPANY  v.  WISCONSIN. 

EBBOB   TO   THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOB    THE 
WESTERN   DISTRICT   OF   WISCONSIN. 

Submitted  November  23, 1886.  — Decided  December  13, 1886. 

A  suit  by  a  State  in  one  of  its  own  courts  cannot  be  removed  to  a  Federal 
court  under  tlie  act  of  1875,  unless  it  be  a  suit  arising  under  the  Consti- 
tution or  laws  of  the  United  States,  or  treaties  made  under  their  author- 
ity.   Ames  V  Kansas,  111  U.  S.  449,  aflarmed. 

A  suit  cannot  be  said  to  be  one  arising  under  the  Constitution  or  laws  of 
the  United  States  until  it  has  in  some  way  been  made  to  appear  on  the 
face  of  the  record  that  "  some  title,  right,  privilege,  or  immunity,  on 
which  the  recovery  depends,  will  be  defeated  by  one  construction  of  the 
Constitution  or  a  law  of  the  United  States,  or  sustained  by  an  opposite 
construction."    Starin  v.  New  York,  116  U.  S.  248,  affirmed. 

An  insurance  company  of  New  Orleans  was  summoned  into  a  State  court 
of  Wisconsin  by  the  State  in  order  to  recover  from  it  statutory  penalties 
for  doing  business  in  the  State  without  complying  with  its  laws.  Ser- 
vice of  process  was  made  on  A,  a  citizen  of  Wisconsin  who  was  de- 
sciibed  In  the  sherlflTs  return  as  "being  then  and  there  an  agent"  of  the 
company.  The  company  made  a  special  appearance  and  moved  to  vacate 
aU  proceedings  for  want  of  Jurisdiction,  and  filed  in  support  of  it  affi- 
davits to  the  effect  that  A  was  never  Its  agent,  and  that  It  had  no  agent 
In  the  State  and  had  had  none  for  ten  years  then  last  past :  Held,  That 
this  Issue  was  a  mixed  question  of  law  and  fact,  In  no  way  dependent 
upon  the  construction  of  the  Constitution  or  any  law  of  the  United 
States,  and  as  the  complaint  disclosed  no  reason  for  the  removal  of  the 
cause  to  a  Federal  court.  It  was  not  removable. 

This  was  a  writ  of  error  brought  under  §  5  of  the  act 
of  March  3,  1875,  c.  137,  18  Stat.  470,  for  the  review  of  an 
order  of  the  Circuit  Court  remanding  a  suit  which  had  been 
entered  in  that  court  as  a  suit  removed  from  a  State  court. 
The  record  showed  a  suit  brought  by  the  State  of  Wisconsin, 
in  one  of  its  own  courts,  against  the  Grermania  Insurance 
Company  of  New  Orleans,  an  insurance  company  incorporated 
by  the  State  of  Louisiana,  and  having  its  principal  office  and 
place  of  business  in  New  Orleans,  to  recover  certain  statutory 
penalties  for  doing  business  in  Wisconsin  without  complying 
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with  the  laws  of  that  State  in  reference  to  foreign  insurance 
companies.  The  only  process  in  the  cause  was  sensed,  De- 
cember 29,  1885,  on  L.  D.  Harmon,  a  citizen  of  Wisconsin, 
and  described  in  the  sheriffs  return  as  "  being  then  and  there 
an  agent  of  the  said  defendant." 

On  the  12th  of  April,  1886,  the  insurance  company  came, 
and,  entering  "its  special  appearance  in  the  action  .  .  . 
for  the  purpose  of  this  motion  only,"  moved  the  court  "to 
vacate  and  set  aside  the  pretended  service  of  summons"  as 
above  stated,  "and  all  and  every  proceeding  in  said  action 
subsequent  thereto,  for  want  of  jurisdiction,  and  irregularity 
in  said  pretended  service  of  process."  In  support  of  this 
motion  an  affidavit  of  the  vice-president  and  of  the  secretary 
of  the  company  was  filed,  to  the  effect  that  Harmon  was 
never  the  agent  of  the  company,  and  that  the  company  had 
no  agent  in  the  State,  and  had  had  no  agent,  and  had  not 
transacted  insurance  business  there  for  ten  years  then  last 
past.  Before  any  action  was  had  upon  this  motion,  the  com- 
pany, on  the  same  12th  of  April,  presented  to  the  court  its 
petition  for  the  removal  of  the  suit  to  the  Circuit  Coiui;  of 
the  United  States  for  the  Eastern  District  of  Wisconsin,  in 
which  was  set  forth  the  motion  to  set  aside  the  service  of  the 
summons  in  the  action  and  the  special  appearance  of  the  com- 
pany for  the  purposes  of  that  motion  only,  and  the  grounds 
of  the  motion.  The  petition  then  stated,  "that  the  suit 
arises  out  of  a  controversy  between  the  parties  in  regard  to 
the  operation  and  effect  of  certain  pro\dsions  of  the  laws  of 
the  State  of  Wisconsin,  said  to  be  in  conflict  with  the  Consti- 
tution of  the  United  States  in  various  particulars,  and  necessi- 
tating a  construction  thereof,  among  which  subjects  of  contro- 
versy are  the  following,  to  wit : 

"  Whether  the  attempt  of  the  State  to  prevent  the  company 
from  doing  business  in  the  way  it  was  done  was  not  in  con- 
flict with  §  1,  Art.  14,  and  with  §  8,  Art.  1,  of  the  Constitu- 
tion; and 

"  Whether  the  aforesaid  proceedings  in  said  court,  and  the 
attempt  to  proceed  against  your  petitioner  by  service  of  sum- 
mons or  process  upon  one  not  authorized  to  represent  it,  with- 
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out  appearance  in  court,  constitutes  ^due  process  of  law' 
within  the  meaning  of  the  Constitution  of  the  United  States." 
The  State  court  refused  to  allow  a  removal,  and  thereupon 
the  company  took  a  copy  of  the  record  to  the  Circuit  Court, 
where  proceedings  were  had  on  the  29th  of  May  in  accordance 
with  the  following  docket  entry : 

•"  The  State  of  Wisconsin  \ 

The  Germania  Insurance  Company  of  New  Orleans.  ; 

"And  comes  the  defendant,  specially  appearing  by  Cotz- 
hausen,  Sylvester,  Scheiber  &  Sloan,  for  pui'poses  of  pending 
motion  only,  and  moves  the  court  for  an  order  docketing  this 
cause,  which  motion  was  granted  ex  parte  ',  and  the  defendant, 
appearing  specially  for  the  purposes  of  this  pending  motion, 
gives  notice  that  on  the  7th  day  of  Jime,  a.d.  1886,  at  the 
opening  of  court  on  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,"  the  plaintiff  will  be  required  to  show  cause 
"  why  the  pending  motion  to  set  aside  the  pretended  service  of 
summons  and  all  subsequent  proceedings  in  said  cause  should 
not  be  taken  up,  heard,  and  considered." 

On  the  24th  of  June  the  Circuit  Court  remanded  the  cause, 
whereupon  this  writ  of  error  was  sued  out. 

Mr.  F,  W,  Cotzhausen  for  plaintiff  in  error. 

Mr.  H.  W.  Chynoweth  for  defendant  in  error. 

Mr.  Chief  Justice  Waite,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

A  suit  by  a  State  in  one  of  its  own  courts  cannot  be  re- 
moved to  a  Circuit  Court  of  the  United  States  under  the  act 
of  1875,  unless  it  be  a  suit  arising  under  the  Constitution  or 
laws  of  the  United  States  or  treaties  made  under  their  author- 
ity, Ames  V.  Kansas^  111  U.  S.  449 ;  and  a  suit  cannot  be  said 
to  be  one  arising  under  the  Constitution  or  laws  of  the  United 
States  until  it  has  in  some  way  been  made  to  appear  on  the 
face  of  the  record  that  "  some  title,  right,  privilege,  or  immu- 
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nity,  on  which  the  recovery  depends,  will  be  defeated  by  one 
construction  of  the  Constitution  or  a  law  of  the  United  States, 
or  sustained  by  an  opposite  construction."  Starin  v.  Nevo 
Tork^  115  U.  S.  248,  257.  This  record  shows  no  such  thing, 
for,  as  the  case  now  stands,  the  right  of  recovery  depends 
alone  on  the  question  whether  service  of  summons  has  been 
made  on  a  person  who  was  at  the  time  an  ageni  of  the  com- 
pany within  the  State  on  whom  process  might  legally  be 
served,  so  as  to  bind  the  company  and  bring  it  within  tlie 
jurisdiction  of  the  court.  This  is  a  mixed  question  of  law  and 
fact,  and  in  no  way  dependent  on  the  construction  of  the  Con- 
stitution or  any  law  of  the  United  States.  If  decided  in  one 
way,  the  suit  will  be  at  an  end  and  the  company  relieved  from 
all  necessity  of  appearing  to  defend.  If  in  another,  the  com- 
pany must  appear  or  suffer  the  consequences  of  a  default.  As 
yet  no  suit  arising  under  the  Constitution  or  laws  of  the  United 
States  has  been  hrought^  within  the  meaning  of  that  term  as 
used  in  the  statute.  There  is  nothing  in  the  complaint  which 
discloses  any  such  case,  and,  until  the  company  submits  itself 
to  the  jurisdiction  of  the  court  for  the  trial  of  the  suit,  it  can- 
not be  permitted  to  allege  any  new  matter.  All  further  pro- 
ceedings have  been  stopped  by  the  company  on  its  own  motion 
until  it  can  be  determined  whether  any  suit  at  all  has  in  law 
been  begun  so  as  to  require  the  company  to  appear  and  defend. 
The  case  stands,  therefore,  on  the  summons,  the  alleged  ser- 
vice, the  complaint,  the  special  appearance  of  the  company  for 
the  purposes  of  its  motion  to  vacate  the  service,  and  the  peti- 
tion for  removal,  which  must  be  limited  in  its  statements  to 
such  as  are  consistent  with  the  special  appearance  which  has 
been  entered.  Ko  new  matter  in  the  nature  of  a  defence  to 
the  action  can  be  introduced.  The  only  question  which  c^ 
be  considered  in  the  case  as  it  now  stands  is  whether  Harmon, 
on  whom  this  process  was  served,  was  in  fact  an  "  authorized 
agent."  The  suit,  therefore,  does  not,  as  yet,  "  really  and  sub- 
stantially involve  a  dispute  or  controversy  properly  within  the 
jurisdiction  of  the  Circuit  Court,"  and  it  was  properly  re- 
manded. 
The  order  to  that  effect  is  consequently 
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People's  Insurance  Company  v.  Wisconsin.  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Wisconsin. 
The  cause  was  submitted  with  Oermania  Insurance  Co.  v.  Wisconsin  ^ 
by  the  same  counsel.  Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court.  The  material  facts  in  this  case  are  substantially 
like  those  in  Oermania  Insurance  Co.  v.  Wisconsin^  just  decided, 
and  the  questions  for  determination  are  the  same.*  The  order 
remanding  the  suit  is  aflSrmed  on  that  autliority. 

Affirmed. 


UNITED  STATES  v.  JONES. 

APPEAL   FROM   TIIE   COURT   OF   CLAIMS. 
Submitted  December  6, 1886.  —  Decided  December  13, 1886. 

In  the  exercise  of  its  general  jurisdiction  appeals  lie  to  this  court  from 

judgments  of  the  Court  of  Claims. 
An  appeal  from  a  judgment  of  the  Court  of  Claims,  taken  before  the  riglit 

of  appeal  has  expired,  is  not  vacated  by  the  appropriation  by  Congress 

of  the  amount  necessary  to  pay  the  judgment. 

This  was  a  motion  to  dismiss.  The  case  is  stated  in  the 
opinion  of  the  court. 

Mr.  John  Paul  Joiies,  in  person,  for  the  motion. 

Mr.  Attorney  General  and  Mr.  Ileber  J.  May^  Assistant 
Attorney^  opposing. 

Mr.  CmEF  Justice  Waite  dehvered  the  opinion  of  the  court. 

The  grounds  of  this  motion  are : 

1.  That  under  the  law  as  it  now  stands  no  appeal  Ues  from 
a  judgment  of  the  Court  of  Claims  to  this  court ;  and, 

2.  That  since  the  appeal  was  taken  Congress  has  appropri- 
ated the  amount  necessary  to  pay  the  judgment. 

The  case  of  Gordon  v.  United  States^  2  Wall.  561,  holding 
that  no  appeal  would  lie  from  a  judgment  of  the  Court  of 
Claims  to  this  court,  was  announced  March  10,  1865.    The 
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cause  was  originally  submitted  on  the  18th  of  December,  1863, 
and  on  the  10th  of  April,  1864,  it  was  ordered  for  argument 
on  the  second  day  of  the  next  term.  Chief  Justice  Taney 
died  October  12,  1864,  and  the  case  was  not  reargued  under 
the  special  order  of  the  previous  term  until  January  3,  1865. 
Consequently,  the  opinion  published  as  an  appendix  to  117 
XJ.  S.  697  must  have  be^n  prepared  by  him  before  the  decision 
was  actually  made.  The  records  of  the  court  show  that  in 
announcing  the  judgment  Chief  Justice  Chase  said:  "We 
think  that  the  authority  given  to  the  head  of  an  Executive 
Department  by  necessary  implication  in  the  14th  section  of 
the  amended  Court  oi  Claims  Act,  to  revise  all  the  decisions 
of  that  court  requiring  payment  of  money,  denies  to  it  the 
judicial  power,  from  the  exercise  of  which  alone  appeals  can 
be  taken  to  this  court.  The  reasons  which  necessitate  this 
conclusion  may  be  more  fully  announced  hereafter.  At  pres- 
ent, we  restrict  ourselves  to  this  general  statement,  and  to  the 
direction  that  the  cause  be  dismissed  for  want  of  jurisdiction." 
This  differs  somewhat  from  the  case  as  reix)rted  by  Mr. 
Wallace,  and  shows  precisely  the  ground  of  the  opinion,  to 
wit,  the  special  ])ro\asions  of  §  14.  That  section  was  as 
follows : 

"  Sec.  14.  That  no  money  shall  be  paid  out  of  the  Treasury 
for  any  claim  passed  on  by  the  Court  of  Claims  till  after  an 
appropriation  therefor  shall  have  been  estimated  for  by  the 
Secretary  of  the  Treasury." 

At  the  next  session  of  Congress  after  this  decision  the  objec- 
tionable section  was  repealed  by  the  act  of  March  17,  1866, 
c.  19,  14  Stat.  9,  and  the  Court  of  Claims  was  directed  to 
transmit,  at  the  end  of  every  term,  a  copy  of  its  decisions  to 
the  heads  of  departments  and  certain  other  officers  specially 
mentioned.  From  that  time  until  the  presentation  of  this 
motion  it  has  never  been  doubted  that  appeals  would  he. 
Indeed,  immediately  after  the  repealing  act  Avent  into  effect, 
and  before  the  adjournment  of  the  terra  then  being  held,  a  set 
of  rules  regulating  such  appeals  was  promulgated  by  this 
court,  and  it  is  safe  to  say  that  there  has  never  been  a  term 
since  in  which  many  cases  of  the  kind  have  not  been  heard 
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and  decided  without  objection  from  any  one.  At  December 
Term,  1866,  in  De  Groot  v.  United  States,  5  Wall.  419,  427, 
the  new  rules  were  referred  to  and  explained ;  and  at  the  next 
term,  in  December,  1867,  in  United  States  v.  Alire,  6  Wall. 
573,  576,  a  case  which  could  not  be  entertained  on  a  general 
appeal,  was  sent  back  in  order  that  a  special  appeal  might  be 
allowed  of  which  this  court  could  take  jurisdiction.  In  deliv- 
ering the  opinion,  Mr.  Justice  Nelson,  who  was  with  the 
majority  when  Gordoris  Case  was  decided,  after  referring  to 
that  ease  as  denying  the  jurisdiction  of  tliis  court  "  on  account 
of  the  power  of  the  Executive  Department  over  its  judgment 
by  the  14th  section  of  the  act  of  1863,"  said  "that  section  was 
repealed  by  the  first  section  of  the  act  of  March  17th,  1866." 
So,  too,  m  United  States  v.  0' Grady,  22  Wall.  641,  Mr.  Justice 
CliflFord,  who  also  concufral  in  the  judgment  in  Gordon! s  Case, 
said,  for  the  court:  "The  Supreme  Court  declined  to  take 
jurisdiction  of  such  appeals  chiefly  for  the  reason  that  the  act 
practically  subjected  the  judgments  of  the  Supreme  Court 
rendered  in  such  cases  to  the  re-examination  and  revision  of 
the  Secretary  of  the  Treasury ; "  but,  he  added,  "  subsequently 
Congress  repealed  the  provision  conferring  that  authority  upon 
the  Secretary  of  the  Treasury,  and  since  that  time  no  doubt 
has  been  entertained  that  it  is  proper  that  the  Supreme  Court 
should  exercise  jurisdiction  of  appeals  in  such  cases."  This 
case  was  decided  at  October  Term,  1874,  and  afterwards,  at 
October  Term,  1879,  in  Lanqford\.  United  State^^  101  U.  S. 
341,  344,  345,  Mr.  Justice  IMiller,  who  dissentetl  from  the  judg- 
ment in  Gordons  Case,  after  referring  to  that  case  and  the 
grounds  of  its  decision,  said :  "  An  act  of  Congress  removing 
this  objectionable  feature  having  passed  the  year  after  that 
decision,  this  appellate  power  of  this  court  has  been  exercised 
ever  since."  It  is  manifest,  therefore,  not  only  that  the  juris- 
diction was  originally  denied  solely  on  the  ground  of  the 
objectionable  14th  section,  but  that,  with  this  section  repealed, 
nothing  has  ever  been  supposed  until  now  to  stand  in  the  way 
of  our  taking  cognizance  of  such  cases. 

Reference  is  now  made  in  argument  to  §  236  of  the  Eevised 
Statutes,  which  provides  that  all  claims  and  demands  against 
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the  United  States  shall  be  settled  and  adjusted  in  the  Depart- 
ment of  the  Treasury,  and  it  is  claimed  that  this  is  the  equiva- 
lent of  the  objectionable  14th  section  as  a  bar  to  our  jurisdiction. 
This  section  of  the  Revised  Statutes  is  not  new  law.  It  was 
first  enacted  as  §  2  of  the  act  of  March  3,  1817,  c.  45,  3  Stat. 
366,  and  it  has  been  in  force  ever  since.  It  evidently  relates 
to  an  entirely  different  class  of  duties  fi'om  that  to  which  the 
payment  of  the  judgments  of  the  Court  of  Claims  belongs. 
As  to  such  judgments,  the  duty  of  the  Secretary  of  the  Treas- 
ury is  to  pay  them  out  of  "  any  general  appropriation  made 
by  law  for  the  payment  and  satisfaction  of  private  claims,  on 
presentation  "  to  him  "  of  a  copy  of  said  judgment,  certified  " 
according  to  law.  Rev.  Stat.  §  1089.  Of  course  this  applies 
as  well  to  special  appropriations  made  for  the  satisfaction  of 
the  particular  judgment.  Under  thfs  statute  the  Secretary 
has  no  power  whatever  to  go  behind  the  judgment  in  his 
examination. 

Reference  is  also  made  to  an  act  of  March  3,  1875,  c.  149, 
18  Stat.  481,  which  provides  for  "deducting  any  debt  due  the 
United  States  from  any  judgment  recovered  against  the  United 
States  by  such  debtor ; "  but  this  gives  the  accounting  officers 
of  the  government  no  authority  to  reexamine  the  judgment. 
It  only  provides  a  way  of  payment  and  satisfaction  if  the 
creditor  shall,  at  the  time  of  the  presentation  of  his  judgment, 
be  a  debtor  of  the  United  States  for  anything  except  what  is 
included  in  the  judgment,  which  is  conclusive  as  to  everything 
it  embraces. 

It  is  unnecessary  to  pursue  this  branch  of  the  case  further. 
We  are  entirely  satisfied  that,  as  the  law  now  stands,  appeals 
do  lie  to  this  court  from  the  judgments  of  the  Court  of  Claims 
in  the  exercise  of  its  general  jurisdiction. 

As  to  the  second  ground  of  the  motion,  it  is  sufficient  to 
say,  that  it  is  expressly  provided,  in  the  act  making  the  appro- 
priation referred  to,  "  that  none  of  the  judgments  herein  pro- 
vided for  shall  be  paid  before  the  right  of  appeal  shall  have 
expired."  24  Stat.  282.  As  this  appeal  was  taken  in  time, 
the  appropriation  is  not  apphcable  to  the  payment  of  the  judg- 
ment, at  least  until  the  case  has  been  disposed  of  here. 

The  motion  to  dismiaa  is  denied. 
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GREE:NWICH     insurance     CO.    v.    PROVIDENCE 
AND    STONINGTON    STEAMSHIP    CO. 

EBEOR    TO    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR    THE 
SOUTHERN   DISTRICT   OF   NEW   YORK. 

Submitted  November  8, 1886.  —  Decided  December  20, 1886. 

A  policy  of  marine  insurance  was  effected  April  5th  for  a  term  of  six 
months,  with  this  agreement  written  in  the  margin :  "  This  policy  to  con- 
tinue in  force  from  the  date  of  expiration  until  notice  is  given  this  Com- 
pany of  its  discontinuance,  the  assured  to  pay  for  such  privilege  pro  rata 
for  the  time  used."  Ou  the  9th  October  following  the  assured  sent  to  the 
Insurer  a  check  for  ^G6.67  with  a  letter  stating  that  it  was  "one  monthly 
premium  from  Oct.  5  to  Nov.  5*'  on  the  insurance  *'as  specified  in  the 
policy."  No  other  notice  was  given  to  the  insurer  before  the  loss  which 
happened  November  6th:  Held,  That  the  payment  was  not  notice  to 
discontinue  the  policy,  nor  an  election  to  have  it  continued  in  force  for 
the  additional  month  and  no  longer,  but  that  the  policy  continued  in 
force  by  its  own  terms  until  the  assured  should  give  notice  of  its  discon- 
tinuance. 

Tliis  was  an  action  on  a  policy  of  marine  insurance.  Judg- 
ment below  for  plaintiff.  Defendant  sued  out  this  writ  of 
error.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr,  WUUam  Alien  Butler  for  plaintiff  in  error.  Mr.  T,  E. 
Stillman  and  Mr,  Thomas  H,  Huhhard  were  with  him  on 
the  brief. 

Mr.  Wheeler  H,  Pechham  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  pohcy  of  insurance,  brought  by  the 
defendant  against  the  plaintiff  in  error,  to  recover  for  the  loss 
of  the  steamboat  Rhode  Island.  It  appeared  on  the  trial  that, 
on  the  5th  of  April,  1880,  the  Providence  and  Stonington 
Steamship  Company  effected  with  the  Greenwich  Insurance 
Company  a  policy  of  marine  insurance,  numbered  2661,  for 
$10,000,  upon  the  Rhode  Island,  for  the  term  of  six  months 
from  date,  withan  agreement  written  in  the  margin  as  foUows : 
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"  This  policy  to  continue  in  force  from  the  date  of  expiration 
until  notice  is  given  this  company  of  its  discontinuance,  the 
assured  to  pay  for  such  privilege  jpro  rata  for  the  time  used." 
The  poUcy  having  been  given  in  evidence,  it  was  thereupon 
admitted  by  defendant's  counsel  that  the  steamer  Ehode 
Island  named  in  the  pohcy  was  lost  by  a  peril  of  the  sea  by 
running  ashore  on  Bonnett's  Point,  in  Narragansett  Bay, 
November  6th,  1880,  and  thereby  suffered  damage  beyond  the 
amount  of  the  insurance,  and  that  the  plaintiff  thereafter  gave 
due  notice  and  proof  of  the  loss  and  interest.  The  amount  of 
the  insurance  money  and  interest  to  the  date  of  trial  was  there- 
upon proved  to  be  the  sum  of  $11,388.18. 

The  defendant's  counsel  then  gave  in  evidence  a  letter  written 
on  behalf  of  the  plaintiff  to  and  received  by  the  defendant  on 
the  day  it  bore  date,  which  was  as  follows,  to  wit : 

"Providence  &  Stonington  Steamship  Co.,  Treasurer's  Office, 

"New  York,  Oct.  9,  1880. 
"  The  Greenwich  Ins,  Co,^  New  York, 

"  Gents  :  Herewith  please  find  our  check  for  sixty-six  jVir 
dolls.,  being  one  monthly  premium,  from  Oct.  5  to  Nov.  5,  '80, 
on  insurance  on  strs.  Massachusetts  &  Khode  Island,  as  speci- 
fied in  your  poUcies  Nos.  2661  &  2662. 

"  Yours  resp'y,  C.  G.  Babcock,  TreasP 

Plaintiff's  counsel  admitted  that  the  letter  was  accompanied 
by  the  check  of  the  plaintiff  for  $66.66,  and  that  no  other  or 
further  notice  was  given  by  the  plaintiff  to  the  defendant  be- 
fore the  happening  of  the  loss.  The  evidence  being  closed, 
the  defendant's  counsel  prayed  the  court  to  rule  and  decide : 

First.  That  the  privilege  written  on  the  margin  of  the  policy 
was  wholly  for  the  benefit  of  the  assured,  and  gave  them  the 
op1:ion  of  continuing  the  pohcy  in  force  after  the  date  of  ex- 
piration named  in  it  without  doing  any  act  or  thing;  that  the 
only  notice  or  act  on  the  part  of  the  assured  called  for  by  the 
privil^e  was  notice  of  the  time  of  discontinuance  whenever 
the  assured  should  elect  to  give  such  notice,  and  make  pay- 
ment for  the  time  used  under  the  privilege. 
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Second.  That  in  the  absence  of  any  such  act  or  notice  on 
the  part  of  the  assured  the  policy  and  the  risk  continued  from 
day  to  day  under  the  terms  of  the  privilege. 

Third.  That  it  was  competent  for  plaintiflf  to  make  the  time, 
which  was  left  indefinite  and  uncertain  by  the  terms  of  the 
privilege,  definite  and  certain,  and  to  fix  the  time  to  be  used 
under  the  privilege  by  proper  notice  or  act  for  that  purpose. 

Fourth.  That  the  act  of  the  plaintiff,  on  October  9th,  1880, 
after  date  of  expiration  of  the  policy  had  passed,  and  the 
policy  was  in  force  under  the  privilege  only,  in  paying  one 
month's  premium,  and  specifying  the  period  of  one  month, 
beginning  October  5th,  1880,  and  ending  November  5th,  1880, 
as  the  time  for  which  payment  was  made,  was  in  law  an  elec- 
tion to  continue  the  risk  in  force  for  that  month,  and  that  the 
legal  effect  of  the  transaction  was  to  c(Jhtinue  the  policy  in 
force  until  November  5th,  at  noon,  and  no  longer. 

And  thereupon  defendant's  counsel  prayed  the  court  to 
direct  a  verdict  for  the  defendant.  This  was  refused,  and  the 
court  directed  the  jury  to  find  a  verdict  for  the  plaintiff. 

This  is  the  whole  case ;  and  the  only  question  is,  whether 
the  sending  of  the  check  for  an  additional  month's  insurance 
was,  in  legal  effect,  a  notice  of  the  discontinuance  of  the  policy 
after  that  time.    The  agreement  written  in  the  margin  of  the 
policy  was,  that  the  poUcy  should  continue  in  force  from  the 
date  of  its  expiration  until  notice  was  given  to  the  insurance 
company  of  its  discontinuance,  the  assured  to  pay  for  such 
privilege  pro  rata  for  the  time  used.     It  did  not  specify  when, 
or  how  often,  such  pro  rata  pajonents  should  be  made.    The 
plaintiff  might  have  waited  a  year  before  making  a  payment, 
unless  the  insurance  company  had  demanded  an  earlier  pay- 
ment.    The  plaintiff  elected  to  make  a  monthly  payment, 
and  made  it.     It  seems  to  us  very  clear  that  the  mere  making 
of  such  a  payment  was  not,  and  did  not  amount  to,  a  notice 
to  discontinue  the  poUcy,  or  an  election  to  have  it  continued 
in  force  for  the  month  for  which  the  payment  was  made,  and 
no  longer.     The  plan  adopted  by  the  plaintiff,  to  pay  from 
month  to  month,  was  a  reasonable  one  and  favorable  to  the 
insurance  company.    It  would  have  been  a  less  favorable  one 
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to  have  deferred  any  payment  longer,  and  a  more  favorable 
one  to  have  paid  for  a  longer  time,  when  it  did  make  a  pay- 
ment. But  in  whatever  manner  it  chose  to  arrange  its 
payments,  it  did  not  afifect  the  terms  of  the  poUcy.  That  con- 
tinued in  force  by  the  terms  of  it,  until  the  plaintiff  gave 
notice  of  its  discontinuance.  To  say  that  a  mere  payment  for 
a  specified  time  would  amount  in  law  to  such  a  notice,  would 
make  it  dangerous  for  them  to  make  any  payment  at  all  until 
they  met  with  a  loss.  Even  if  in  making  a  payment  they 
should  make  an  express  stipulation  or  proviso,  that  it  was  not 
intended  as  a  notice  of  discontinuance,  such  a  stipulation  would 
be  of  no  avail,  if  the  defendant  is  right  in  the  position  it 
takes.  This,  we  think,  would  be  an  unreasonable  construction 
of  the  contract  and  of  the  acts  of  the  assured  done  in  pursu- 
ance of  it.  • 

We  cannot  say  that  such  a  contract  is  a  desirable  one  for 
insurers  to  make.  Ordinarily,  on  an  insurance  for  a  specified 
time  or  adventure,  such  as  a  year  for  example,  or  a  voyage, 
they  get  their  premium  in  advance  for  the  risk  of  the  whole 
{)eriod  or  adventure ;  and  if  a  loss  happen  ever  so  soon  after 
tlie  insurance  is  effected,  no  abatement  of  the  premium  is  made. 
This  gives  them  the  benefit  of  average  losses  in  determinate 
times  or  adventures,  which  is  the  solid  basis  on  which  all  in- 
surance rests.  But  the  insurance  company  saw  fit  to  make 
the  contract  in  the  form  it  did;  and  having  made  it,  it 
is  bound  by  its.  terms.  And,  according  to  that  contract,  we 
think  that  it  continued  to  be  hable  for  a  loss,  although  it 
happened  after  the  time  covered  by  the  premiums  already  paid, 
the  assured  being  only  liable  to  pay  pro  rata  for  the  time  used, 
and  not  yet  paid  for. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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WOLYERTON  v.  NICHOLS. 

EBBOB  TO  THE   8UPBEME   COUBT  OF   THE  TEBBITOBY   OF    MONTANA. 

Argued  November  30, 1886.  ~  Decided  December  20»  1886. 

A  having  applied  for  a  patent  for  a  placer  mine  in  Montana,  B  filed  an 
adverse  claim  in  the  register's  office  under  the  provisions  of  Rev.  Stat. 
§  2325,  and  commenced  suit  for  the  settlement  of  the  controversy  in  the 
District  Court  of  the  Territory  according  to  the  provisions  of  Rev.  Stat. 
§  2326.  In  the  course  of  the  trial,  it  appeared  that,  before  the  commence- 
ment of  the  suit,  B  had  agreed  with  C,  by  a  sufficient  instrument  under 
seal,  to  convey  the  premises  in  dispute  to  C  "  by  good  and  sufficient  deed 
of  conveyance  duly  acknowledged,"  and  that  C  was  in  possession  when 
the  suit  was  begun  and  still  remained  in  possession.  The  Code  of  Mon- 
tana provides  that  "  an  action  may  be  brought  by  any  person  in  posses- 
sion, by  himself  or  his  tenant  of  real  property,  against  any  person  who 
claims  an  estate  or  interest  therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  estate,  or  interest. "  The  court  ordered 
a  nonsuit,  which  judgment  was  affirmed  by  the  Supreme  Court  of  the 
Territory.  This  court  reverses  the  judgment  of  the  Supreme  Court,  and 
liolds  that  as  C  was  holding  under  B,  and  as  B  was  bound  to  C  to  have  the 
title  quieted,  B  had  a  light  to  have  the  verdict  of  the  jury  on  the  ques- 
tions of  fact  at  issue  so  as  to  settle  the  question  which  the  Act  of  Con- 
gress required  to  be  settled. 

This  was  a  suit  instituted  under  the  provisions  of  §§  2325, 
2326,  Rev.  Stat,  to  determine  adverse  claims  to  mineral  lands. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Edward  0.  Woleott  for  plaintiflfs  in  error,  submitted  on 
his  brief. 

Mr.  WiUia/m  Herbert  Smith  and  Mr.  Walter  II.  Smith  {Mr. 
F.  C.  Ford  was  with  them  on  the  brief)  for  defendants  in 
error. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  Territory 
of  Montana.  The  suit  was  brought  in  the  District  Court  of 
that  Territory  to  settle  the  controverted  right  to  a  patent  from 
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the  United  States  for  a  placer  mine,  under  §§  2325  and  2326  of 
the  Revised  Statutes  of  the  United  States.  It  is  therein  enacted 
that  a  person  who  has  located  and  set  up  a  claim  for  mineral 
lands,  and  who  desires  to  get  a  patent  for  it,  shall  file  in  the 
proper  land  office  an  application  for  such  patent,  showing  a 
compHance  with  the  laws  on  that  subject,  and  a  plat  and  field- 
notes  of  the  claim,  and  shall  post  a  copy  of  such  plat,  with  a 
notice  of  the  apphcation  for  the  patent,  in  a  conspicuous  place 
on  the  land,  for  sixty  days.  If  no  adverse  claim  for  the  same 
is  filed  with  the  register  within  sixty  days  from  this  pubhca- 
tion,  and  if  the  papers  are  otherwise  in  proi>er  form,  the  patent 
shall  issue;  but  where  an  adverse  claim  is  filed  during  the 
2)eriod  of  pubhcation,  it  shall  be  upon  oath  of  the  person  mak- 
ing the  same,  showing  the  nature,  boundaries,  and  extent  of 
his  claim,  and  "it  shall  be  the  duty  of  the  adverse  claimant, 
within  thirty  days  after  filing  his  claim,  to  commence  proceed- 
ings in  a  court  of  competent  jurisdiction,  to  determine  the  ques- 
tion of  the  right  of  possession,  and  prosecute  the  same  with 
reasonable  diligence  to  final  judgment." 

In  the  case  before  us  the  defendants,  Nichols  and  Fuller, 
having  made  their  apphcation  for  a  patent  for  a  placer  mine, 
the  plaintiffs  in  error,  the  widow  and  heirs  of  Nelson  Wolver- 
ton,  filed  the  requisite  claim  in  the  register's  office,  adverse  to 
that  of  Nichols  and  Fuller,  in  due  time,  and  afterwards,  in 
compliance  with  the  act  of  Congress,  instituted  the  present  suit 
in  the  District  Court  of  Montana  to  determine  the  right  of 
ix)ssessi<m.  Upon  the  trial  of  this  case  before  a  jury,  the  plain- 
tiff made  what  appears  to  be  satisfactory  proof  that  Nelson 
Wolverton  had  in  his  lifetime  taken  the  necessary  steps  to 
estabhsh  his  claim  to  the  mine,  or  to  that  part  of  it  now  in 
contest,  and  had  been  dead  about  two  years  when  these  pro- 
ceedings were  commenced.  In  the  course  of  the  production  of 
the  plaintiffs'  evidence  it  was  develoi)cd  by  cross-examination 
that  Mrs.  Wolverton,  acting  for  herself  and  as  guardian  of  the 
two  children  of  her  deceased  husband,  had  executed  and  deUv- 
ered  the  following  instrument : 

"  Know  aU  men  by  these  presents,  that  I,  Margaret  J.  Wol- 
verton, widow  of  Nelson  Wolverton,  deceased,  for  myself,  and 
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as  guardian  for  Eva  Jane  Wolverton  and  William  Arthur  Wol- 
verton,  infants  under  the  age  of  twenty-one  years,  for  and  in 
consideration  of  the  sum  of  one  dollar  to  me  in  hand  paid  by 
the  Colorado  and  Montana  Smelting  Company,  and  the  farther 
consideration  of  said  company  prosecuting  to  a  successful  con- 
clusion the  cause  of  J.  R.  Clark,  administrator  of  the  estate  of 
Nelson  Wolverton,  deceased,  et  al.  v.  Silas  F.  King,  now  pend- 
ing in  the  District  Court  in  and  for  Silver  Bow  County,  have 
covenanted  and  agreed,  and  by  these  presents  do  covenant  and 
agree,  to  convey,  by  a  good  and  sufficient  deed  of  conveyance, 
duly  acknowledged,  all  that  certain  land  bounded  and  described 
as  follows:  Beginning  at  a  point  on  the  easterly  extremity  of 
certain  placer  mining  claims  belonging  to  the  estate  of  the  said 
Nelson  Wolverton,  and  located  in  Independence  Mining  Dis- 
trict, Silver  Bow  County,  Territory  of  Montana,  in  Township 
No.  3  North,  Range  No.  8  West  of  the  princfpal  meridian, 
which  said  point  is  due  east  from  the  most  southerly  point  of 
a  certain  fence  running  westerly  therefrom  along  the  general 
course  of  said  Silver  Bow  Creek ;  thence  in  a  due  west  line 
from  said  point,  touching  the  most  southerly  point  of  said 
fence,  a  distance  of  about  thirteen  hundred  feet,  to  a  point  on 
the  westerly  extremity  of  placer  mining  claim  number  two 
hundred  and  thirty ;  thence  from  said  point  due  south  along 
the  westerly  boundary  of  said  last-named  placer  claim  to  the 
most  southerly  boundary  thereof ;  thence  along  the  most 
southerly  boundary  of  said  placer  mining  claim,  and  placer  min- 
ing claims  numbers  231,  232,  233,  234,  235,  236,  237,  238,  239, 
240, 241,  and  242,  in  an  easterly  direction,  to  the  southeast  comer 
of  said  placer  mining  claim  number  two  hundred  and  forty-two ; 
thence  in  a  northerly  direction  from  said  comer  to  the  point  or 
place  of  beginning ;  it  being  intended  to  convey  all  that  part  of 
said  placer  mining  claims  numbered  from  two  hundred  and 
thirty  to  two  hundred  and  forty-two,  both  inclusive,  which  lies 
south  of  the  most  southerly  point  of  the  fence  first  above  men- 
tioned :  To  have  and  to  hold  the  same  unto  the  said  The  Colo- 
rado and  Montana  Smelting  Company,  their  successors  and 
assigns,  for  their  own  benefit  and  behoof  forever. 
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"  In  witness  whereof  I  have  hereunto  placed  my  hand  and 
seal  this  12th  day  of  May,  eighteen  hundred  and  eighty-one. 

"  MaKGAKET  J.  WOLVERTON.     [SEAL.] 

"  Margaret  J.  Wolverton,    [seal.] 

''As  gxiardian  for  Eva  Jane  Wolverton  and  WiUiam  Arthur 
Wolverton. 

"  In  presence  of  Caleb  E.  Irvine." 

It  was  proved  that  the  Colorado  and  Montana  Smelting 
Company,  who  had  held  this  property  for  two  years  under  a 
lease,  or  as  tenants  of  the  Wolvertons,  were  now  in  the  actual 
control  and  possession  of  the  property  mentioned  in  this  in- 
strument. An  attempt  was  also  made  to  show  that  they  had 
j)erformed  the  condition  mentioned  in  it,  and  were  entitled  to 
the  conveyance  which  that  instrument  provided  should  be 
made  when  this  was  done.  Thereupon,  at  the  suggestion  of 
defendant's  counsel,  the  court  ordered  a  nonsuit.  This  Judg- 
ment was  affirmed  in  the  Supreme  Court  of  the  Territory,  and 
is  the  subject  of  consideration  here. 

The  ground  upon  which  this  nonsuit  was  ordered  is  that 
the  plaintiffs  were  not  in  the  actual  possession  of  the  property 
at  the  time  of  the  trial,  and  that  under  the  Statute  of  Mon- 
tana, §  354  of  the  Code  of  Civil  Procedure,  this  was  an  abso- 
lute necessity  to  the  successful  prosecution  of  this  action.  That 
section  is  in  the  following  words : 

"  An  action  may  be  brought  by  any  person  in  possession,  by 
himself  or  his  tenant,  of  real  property,  against  any  person  who 
claims  an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
]K)se  of  determining  such  adverse  claim,  estate,  or  interest." 

But  whatever  may  be  the  effect  of  that  statute  in  an  ordi- 
nary action  which  has  no  direct  relation  to  the  proceedings 
under  the  act  of  Congress  which  we  have  referred  to,  we  are 
of  opinion  that,  as  applicable  to  such  a  case,  the  construction 
given  by  the  court  is  entirely  too  restricted.  The  proceedings 
in  this  case  commenced  by  the  assertion  of  the  defendants' 
claim  to  have  a  patent  issue  to  them  for  the  land  in  contro- 
versy.   The  next  step  was  the  fihng  of  an  adverse  claim  by 
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the  plaintiffs  in  the  land  office,  and  the  present  suit  is  but  a 
continuation  of  those  proceedings,  prescribed  by  the  laws  of 
the  United  States,  to  have  a  determination  of  the  question  as 
to  which  of  the  contesting  parties  is  entitled  to  the  patent. 
The  act  of  Congress  requires  that  the  certified  copy  of  the 
judgment  of  the  court  shall  be  filed  in  the  land  office  and  shall 
be  there  conclusive.  And  we  must  keep  this  main  purpose  of 
the  action  in  view  in  any  decision  made  with  regard  to  the 
rights  of  the  parties. 

It  appears  from  the  evidence  that  at  the  time  these  proceed- 
ings took  place  in  the  land  office  the  smelting  company  was  in 
lx)ssession  as  the  tenant  of  the  Wolvertons,  and  that  the  con- 
tract by  which  Mrs.  Wolverton  undertook,  upon  certain  condi- 
tions, to  convey  all  the  right  of  the  Wolverton  heirs  to  the 
smelting  company,  was  made  after  the  commencement  of  those 
proceedings.    It  might  very  well  be  maintained  that,  having 
thus  commenced  such  proceedings,  at  a  time  when  the  possession 
was  in  the  Wolvertons,  they  could  be  conducted  to  a  termina- 
tion in  their  name.    But,  however  that  may  be,  it  is  quite 
clear,  upon  the  testimony  before  us,  that  Mrs.  Wolverton  had 
not  completely  parted  with  her  interest  and  that  of  her  chil- 
dren in  the  land  in  controversy  at  the  time  of  the  trial.    The 
language  of  the  instrument,  by  which  this  is  supposed  to  have 
l)een  done,  is  that  she  will  thereafter  convey  the  lands  de- 
scribed.    This  conveyance  has  never  been  made.    The  whole 
thing  rests  in  promise  or  covenant  to  do  it  in  the  future.    This 
covenant  also  is  that  it  shall  be  done  by  a  good  and  sufficient 
deed  of  conveyance.    These  words  have  always  been  held  to 
mean  a  conveyance  of  a  good  title,  and  though  in  point  of  fact 
the  legal  title  was  in  the  United  States,  as  it  is  yet,  still  the 
parties  understood  very  well  that  they  were  dealing  with  re- 
gard to  a  class  of  claims  which  the  United  States,  by  statute 
and  otherwise,  had  always  recognized,  and  the  meaning  of  the 
covenant  was  that  she  should  convey  such  an  interest  in  the 
property  as  would  enable  the  other  parties,  if  they  chose,  to 
obtain  the  patent  from  the  government.     She,  therefore,  was 
interested  to  defeat  the  claim  of  the  defendants,  who  were 
seeking  to  get  that  patent ;  it  was  her  duty  and  her  interest  to 
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contest  their  claim  and  have  the  right  to  the  patent  decided  in 
favor  of  the  claims  which  she  set  up  as  being  derived  from  her 
late  husband.  This  was  necessary  to  enable  her  to  make  that 
"good  and  suflBcient  conveyance"  which  this  covenant  re- 
quired, and  which  had  never  been  made,  and  if  she  had  stood 
by  and  permitted  the  defendants  to  obtain  the  patent  from  the 
United  States  she  would  have  been  unable  to  comply  with 
her  contract  to  convey  a  good  and  sufficient  title  to  the  smelt- 
ing company.  In  fact^  so  far  as  regards  the  right  of  posses- 
sion, which  alone  is  in  controversy  in  this  suit,  the  interest, 
the  claim,  and  the  rights  of  the  plaintiffs,  the  Wolvertons,  and 
of  the  smelting  company,  are  in  privity  with  each  other  and 
are  identical.  And,  inasmuch  as  this  is  a  contest  provided  for 
by  the  statutes  of  the  United  States,  in  order  that  the  officers 
of  the  land  department  may  be  informed  which  of  the  two 
contestants  before  it  is  entitled  to  the  patent,  we  see  no  reason 
why  the  plaintiffs  here  should  not  have  been  permitted  to  have 
the  verdict  of  a  jury  on  that  question  in  this  suit.  And,  since 
such  possession  as  the  smelting  company  had  was  a  part  of 
and  in  subordination  to  the  title  of  the  Wolvertons,  the  judg- 
ment in  this  case  between  the  parties  to  this  suit  would  have 
settled  the  question  which  the  act  of  Congress  required  to  be 
settled.  We  are  of  opinion,  therefore,  that,  so  far  as  regards 
this,  the  main  ground  on  which  the  court  below  directed  a 
nonsuit,  that  court  erred. 

Something  is  said  in  the  brief  about  the  fact  that  the  plain- 
tiffs have  failed  to  show  that  the  possession  of  these  parties 
conflicted.  On  that  point  it  is  sufficient  to  say  that  the  plain- 
tiffs, in  their  petition,  asserted  a  claim  to  the  southeast  quarter 
of  the  southeast  quarter  of  section  23,  in  Township  3  North, 
Kange  8  West  of  the  principal  meridian  of  Montana,  and  that 
the  defendants,  in  their  answer,  admit  that  they  have  appUed 
for  a  patent  for  the  same  land  exactly.  If  they  did  not  desire 
to  have  the  question  of  the  right  of  possession  to  any  part  of 
these  forty  acres  submitted  to  a  jury  on  the  ground  that  they 
did  not  claim  it,  they  should  have  made  a  disclaimer.  Apart 
from  this,  so  far  as  relates  to  the  evidence  on  the  subject,  we 
are  of  opinion  that  there  was  sufficient  to  go  to  the  jurj'  to 


Digitized  by 


Google 


GILBERT  V.   MOLINE  PLOUGH  CO.  491 

Opinion  of  the  Court. 

show  that  the  plaintiflfs'  claim  did  include  a  part  of  that 
ciaimed  by  the  defendants  in  this  action. 

For  these  reasons  the  judgment  of  the  Supreme  Vourt  is  re- 
versed^ cmd  the  cdse  remxmded  for  further  proceedings. 


GILBEET  V.  MOLINE  PLOUGH  COMPANY. 

ERROR   TO   THE   SUPREME   COURT   OF  THE   TERRITORY   OF   DAKOTA. 
Argued  December  3, 1886.  —Decided  December  20, 1886. 

A,  having  received  from  B  an  order  for  goods,  declined  to  comply  with  it 
on  the  ground  that  he  was  not  sufficiently  advised  of  B's  responsibility. 
B  thereupon  procured  from  C  a  writing  stating  that  C  was  acquainted 
with  B,  indorsed  him  as  an  honest,  capable  business  man  deserving  of 
credit,  and  would  satisfy  all  his  orders  that  spring.  B  delivered  this  to 
A.  A  thereupon  notiiied  B  that  the  guaranty  was  accepted  and  for- 
warded the  goods.  B  having  failed  to  pay  his  notes  given  for  them,  A 
sued  on  the  letter  of  credit.  C  defended  by  setting  up  the  original  order 
given  by  B  as  part  of  and  explanatory  of  the  credit.  The  court  below 
held  that  the  letter  of  credit  was  complete  and  could  not  be  changed  by 
importing  into  it  the  previous  order.    This  court  sustain  that  ruling. 

Whether  a  letter-press  copy  can  always  be  introduced  in  place  of  the  origi- 
nal, quaere. 

When  the  introduction  of  a  letter  in  evidence  is  immaterial  and  works  no 
prejudice  to  the  objecting  party,  this  court  will  not  reverse  a  judgment 
for  that  cause  only. 

This  was  an  action  at  law  on  a  contract  of  guaranty.  Judg- 
ment for  the  plaintiff,  which  was  aflSirmed  by  the  Supreme 
Court  of  the  Territory. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  H.  K.  Whiton  for  plamtiflf  in  error,  submitted  on  his 
brief. 

3fr.  a.  D.  Mussey  for  defendant  m  error. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 
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This  is  a  writ  of  error  to  the  Supreme  Court  of  the  Territory  ^ 
of  Dakota.  The  action  was  brought  by  the  MoUne  Plough 
Company,  as  plaintiff,  against  Herman  Gilbert  and  Jacob 
Schartzel,  defendants.  It  was  tried  before  a  jury,  and  verdict 
rendered  for  the  plaintiff.  This  judgment,  on  appeal  to  the 
Supreme  Court  of  the  Territory,  was  affirmed.  The  suit  was 
founded  on  the  following  instrument  in  writing,  signed  by  the 
defendants: 

"Sioux  Falls,  D.T.,  March  9thy  1878. 
"  Molhw  Plough  Co,,  Moline,  111. 

"  Sirs:  We,  the  imdersigned,  are  acquainted  with  Peter  Gill- 
man,  of  this  place,  (formerly  of  Fond  Du  Lac,  Wis.,)  and  have 
no  hesitation  in  indorsing  him  as  an  honest,  capable  business 
man  and  deserving  of  confidence  and  credit.  We  think  your 
informant,  in  regard  to  Mr.  GiUman's  business  abiUty  and 
capacity,  was  in  error,  if  not  selfish  and  malicious.  We  will 
satisfy  all  orders  Mr.  Gillman  gives  this  spring,  such  as  ploughs 
and  cultivators.  "  Wm.  B.  Dick. 

"H.  Gilbert. 

"Jacob  Schaktzel." 

It  seems  that  on  January  21,  1878,  Peter  Gillman  had  sent 
an  order  to  the  Moline  Plough  Company  requesting  them  to 
forward  him  certain  goods  in  which  they  were  dealing,  and 
specifying  the  terms  of  payment,  with  which  they  declined  to 
comply,  on  the  ground  that  they  were  not  sufficiently  advised 
of  his  responsibihty.  After  obtaining  the  above  instrument,  J 
signed  by  the  defendants,  Gillman  enclosed  it  to  the  Plough  ; 
Company  with  the  following  letter:  \ 

"  Sioux  Fai^ls,  D.T.,  March  9th,  1878.  J 

"  Moline  Plotvgh  Co.,  Moline,  lU. 

"Sir:  Will  you  accept  my  order  under  the  recommend 
enclosed ;  if  so,  ship  me  the  breakers  as  ordered ;  also  the  cul- 
tivators, and  about  6  vibrating  harrows.  Hoping  we  will  get 
better  acquainted,  I  am  sorry  about  such  a  report  as  stated 
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to  you,  and  I  know  you  will  think  so  much  mflre  of  me.    (Too 
late  in  season  for  harrows.) 

"  I  remain,  yours,  Petee  Gillman. 

"  K  you  accept  my  order,  please  ship  the  goods  at  once,  and 
oblige  '  P.  G." 

The  plaintiffs  accepted  the  guaranty,  notified  Gillman  that  it 
was  accepted,  and  forwarded  the  goods.  The  dealings  between 
these  parties  under  this  guaranty  continued  during  the  spring ; 
the  last  shipment  being  made  about  May  24,  1878.  On  July 
28th  following  a  settlement  was  made,  and  for  the  balance 
foimd  due  from  Gillman  to  plaintiffs  two  notes  were  given, 
one  payable  September  15,  1878,  and  the  other  November  15, 
1878. 

An  attempt  was  made  by  the  defendants  to  show  that 
credits  were  given  in  this  transaction  which  released  them 
from  the  habihty  of  their  letter  of  credit  or  guaranty.  To 
establish  this  they  insisted  that  the  original  order  given  by 
GiUman  in  January  was  to  be  taken  as  a  part  of  or  an  expla- 
nation of  their  letter  of  credit.  The  court  held  that  the  letter 
of  credit  was  complete  within  itself,  and  that  the  defendants 
could  not  import  into  it  by  parol  any  additional  agreement  as 
to  the  time  and  character  of  the  credit  to  be  given  to  Gillman, 
and  instructed  the  jury  to  that  effect.  This  is  the  principal 
error  ^Hed  upon  to  reverse  the  judgment,  which  we  think  is 
no  error. 

The  instrument  sued  on  contains  no  reference  to  the  pre- 
vious letter  of  GUlman  to  the  Plough  Company,  nor  any 
restriction  as  to  the  terms  on  which  they  held  themselves 
liable  for  his  orders,  except  that  they  shall  be  given  "this 
spring."  The  language  used  is,  "We  will  satisfy  all  orders 
Mr.  Gillman  gives  this  spring,  such  as  ploughs  and  cultivators." 
The  letter  from  GiUman  dated  March  9th,  referring  to  his 
previous  order,  is  in  fact  a  new  order  of  that  date,  and  evi- 
dently made  under  and  in  pursuance  of  the  guaranty  of  the 
defendants.  All  the  goods  deUvered  to  Gillman  by  the  plain- 
tiffs for  which  suit  is  now  brought  against  the  defendants  were 
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delivered  durii%  tbat  spring,  and  were  delivered  after  the 
receipt  of  this  guaranty.  The  court  was  right  therefore  in 
not  permitting  the  defendants  to  explain  or  qualify  that  guar- 
anty by  the  parol  testimony  which  they  offered.  Nor  do  we 
see  anything  in  the  testimony,  as  found  in  the  bill  of  exceptions, 
to  discharge  the  defendants  from  the  obligation  incurred  by 
the  letter  of  credit,  or  guaranty,  whichever  it  may  be. 

An  error  is  assigned  by  the  brief,  on  the  admission  in  evi- 
dence on  the  part  of  the  plaintiffs  of  a  letter-press  copy  of  a 
letter  of  the  Moline  Plough  Company  to  Gillman,  signed  by 
Lobdell,  the  witness,  on  the  part  of  that  company.  It  is  a 
reply  to  the  letter  received  from  Gillman  of  March  9,  1878, 
enclosing  the  guaranty,  and  reads  as  follows : 

"  Peter  Gillman,  Esq.,  Sioux  Falls,  D.T. 

"Yours  of  the  9th  is  at  hand,  and  satisfactory.  We  will 
ship  your  goods  in  a  day  or  so,  and  hope  they  will  arrive 
promptly.  Lobdell." 

The  objection  was  made  that  it  was  a  letter-press  copy  and 
not  the  original.  Without  deciding  whether  a  letter-press 
copy  can  always  be  introduced  in  place  of  the  original,  as  is 
contended  by  the  counsel  for  the  defendant  in  error,  it  is  suffi- 
cient to  say  that  Lobtlell,  the  witness,  had  previously  testified, 
without  objection,  that  he  had  acknowledged  the  receipt  of 
the  letter  of  guaranty  and  order  by  a  letter  to  Gillidan,  in 
which  he  told  him  that  the  goods  would  be  shipped  in  a  few 
days.  The  introduction  of  this  copy  was,  therefore,  wholly 
immaterial.  And  even  without  such  proof  the  acknowledg- 
ment of  the  letter  of  Gillman  was  unnecessary  to  fix  the  ha- 
bility  of  the  defendants,  and  could  have  worked  no  prejudice. 

These  are  all  the  assignments  of  error  worthy  of  attention, 
and  the  judgment  of  the  Supreme  Court  is  therefore 

Affirmed. 


Digitized  by 


Google 


BIGNALL  V.   GOULD.  495 

Statement  of  Facts. 

BIGNALL  V.  GOULD. 

ESBOB   TO   THE   CIRCUIT    COURT    OF    THE    UNITED   STATES   FOR   THE 
EASTERN   DISTRICT   OF   MISSOURI. 

Submitted  December  7, 1886.  —  Decided  December  20, 1886. 

In  a  bond  •*  in  the  penal  sum  of  $10,000,  liquidated  damages,"  with  condition 
that  certain  third  persons  shall  within  a  year  release  the  obligee  from  a 
large  number  of  debts  held  by  them  severally,  and  varying  from  $8000  to 
$10  each,  the  sum  of  $10,000  is  a  penalty,  and  not  liquidated  damages ;  and 
in  an  action  thereon  tiie  obligee,  upon  proof  that  none  of  those  debts 
were  released  by  the  holders  within  the  year,  but  that  immediately  after- 
wards lie  was  discharged  from  all  of  them  in  banliruptcy,  can  recover 
nominal  damages  only. 

This  was  an  action  brought  in  September,  1881,  by  a  citizen 
of  Missouri  against  a  citizen  of  New  York  upon  the  following 
bond,  signed  and  sealed  by  the  defendant : 

"  Know  all  men  that  I,  James  H.  Gould,  of  Seneca  Falls, 
New  York,  am  held  and  firmly  bound  to  Moses  C.  Bignall  in 
the  penal  sum  of  ten  thousand  dollars  lawful  money,  Uquidated 
damages,  to  the  payment  of  which  I  bind  myself,  my  heirs, 
executors,  administrators  and  assigns,  firmly  by  these  presents. 

"  Sealed  with  my  seal  at  the  city  of  St.  Louis  and  State  of 
Missouri  this  7th  day  of  April,  a.d.  1879. 

"  The  condition  of  this  obligation  is  such  that  whereas  on 
the  1st  day  of  April,  1878,  the  said  Moses  C.  Bignall  became 
unable  to  pay  and  satisfy  all  his  just  debts  and  UabiUties ;  and 
whereas  the  Gould  Manufacturing  Company,  of  Seneca  Falls 
aforesaid,  was  one  of  the  creditors  of  the  said  Moses  C.  Bignall ; 
and  whereas  the  said  Gould  Manufacturing  Company,  Mrs. 
Hannah  B.  Gould,  of  Seneca  Falls,  and  Angus  McDonald,  of 
Rochester,  New  York,  became  the  assignees  by  purchase  of  a 
large  number  and  amount  of  the  said  debts  and  claims  then 
existing  against  the  said  Moses  C.  Bignall ;  and  whereas  said 
last  named  parties,  or  either  of  them,  may  deem  it  to  their  in- 
terest to  become  the  assignees  of  other  of  said  debts  and  claims 
now  existing  against  said  Moses  C.  Bignall : 
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"Now,  therefore,  if  the  said  Gould  Manufacturing  Com 
pany,  the  said  Hannah  B.  Gould,  and  the  said  Angus  Mc- 
Donald, shall  acquit,  release  and  discharge  the  said  Moses  C. 
BignaU,  within  one  year  from  the  date  hereof,  of  aU  and  singu- 
lar the  debts  and  claims  aforesaid,  that  have  been  assigned  to 
them,  or  that  may  hereafter  be  assigned  to  them,  or  either  of 
them,  by  good  and  sufficient  release  in  writing,  to  be  made  by 
them,  and  to  be  delivered  by  them  to  said  Moses  C.  Bignall, 
then  this  obligation  to  be  void ;  otherwise,  it  shall  remain  in 
full  force  and  virtue." 

The  petition  alleged  that  the  defendant  executed  the  bond 
at  its  date ;  that  the  plaintiff  was  then  owing  to  divers  persons 
debts  amounting  to  about  $50,000,  including  one  to  the  Gould 
Manufacturing  Company  of  about  $7000,  and  that  Hannah  B. 
Gould  held  assignments  from  different  persons  of  many  of 
those  debts,  to  the  amount  of  about  $20,000  (a  list  of  ten  of 
which  was  annexed,  varying  from  $147.23  to  $8117.00),  and 
Angus  McDonald  held  assignments  of  like  debts  to  the  amount 
of  about  $0000  (a  list  of  thirteen  of  which  was  annexed,  vary- 
ing from  $9.80  to  $1445.52) ;  that  there  had  been  a  breach  of 
the  bond,  in  that  more  than  a  year  had  elapsed  since  its  execu- 
tion, yet  neither  the  Gould  Manufacturing  Company  nor  Gould 
nor  McDonald  had  acquitted,  released  or  discharged  the  plain- 
tiff from  any  of  those  debts,  and  that  by  reason  of  this  breach 
the  plaintiff  had  been  damaged  in  the  sum  of  $10,000. 

The  answer  admitted  these  allegations,  except  that  it  denied 
that  the  plaintiff  had  been  damaged  in  the  sum  of  $10,000  or 
any  other  sum  ;  and  alleged  that  the  plaintiff,  under  proceed- 
ings in  bankruptcy  pending  at  the  date  of  the  bond,  had  since 
obtained  a  certificate  of  discharge,  whereby  aU  his  debts  men- 
tioned in  the  petition  were  discharged.  The  plaintiff  filed  a 
replication,  denying  aU  the  allegations  of  the  answer. 

Upon  a  trial  by  the  court,  a  jury  having  duly  been  waived, 
the  plaintiff  proved  that  the  assets  which  came  to  the  hands 
of  his  assignee  in  bankruptcy  amounted  to  $23,109.54,  and  no 
more,  of  which  $17,439.11  was  collected  of  the  Gould  Manu- 
facturing Company,  and  that  the  only  dividend  paid  was  on 
March  14,  1882,  of  40^  cents  on  the  dollar.    The  plaintiff 


Digitized  by 


Google 


BIGNALL  V.   GOULD.  497 

Citations  of  CounseL 

admitted  in  open  court  that  he  obtained  a  certificate  of  dis- 
charge on  May  6,  1880,  under  proceedings  in  bankruptcy 
begun  on  April  25, 1878.  The  defendant  relied  on  this  admis- 
sion, and  introduced  no  evidence.  No  otliei>  testimony  was 
given  nor  admissions  made  at  the  trial,  save  those  contained 
in  the  pleadings. 

The  plaintiff  asked  the  court  to  declare  the  following  prop- 
ositions of  law  as  applicable  to  this  case:  "1st.  The  bond 
sued  on  is  a  liquidated  bond,  and  the  breach  being  admitted 
by  the  defendant,  the  plaintiff  is  entitled  to  recover  the  liqui- 
dated simi,  $10,000 ;  2d.  If  the  bond  is  not  a  Uquidated  bond, 
.  still,  under  the  issues  and  the  evidence,  the  plaintiff  is  entitled 
to  recover  more  than  nominal  damages,  notwithstanding  his 
discharge  in  bankruptcy."  The  court  refused  thus  to  declare 
the  law,  and  rendered  judgment  for  the  plaintiff,  and  assessed 
his  damages  at  one  cent  only.  The  plaintiff  excepted  to  the 
ruling  and  action  of  the  court,  and  sued  out  this  writ  of  error. 

Mr.  n.  M,  Pollard,  (with  whom  was  Mr.  S.  JV.  Taylor),  for 
plaintiff  in  error,  cited :  Zowe  v.  Peers,  4  Burrow,  2225 ;  Leary 
V.  Laflin,  101  Mass.  334;  Gotheal  v.  Tahnage,  9  N.  Y.  (5  Sel- 
den)  551 ;  S.  C.  61  Am.  Dec.  716 ;  Bagley  v.  Peddle,  16  K  Y. 
469 ;  S.  a  69  Am.  Dec.  713  ;  CUment  v.  Cash,  21  N.  Y.  253 ; 
Noyes  v.  Phillips,  6(J  N.  Y.  408;  Ilamaker  v.  Schroer^s,  49 
Missouri,  406;  Watts  v.  Sheppard^  2  Ala.  425;  Williams  v. 
Green,  14  Ark.  315 ;  Hamilton  v.  Overton,  6  Blackford,  206 ; 
S.  a  38  Am.  Dec.  136  ;  Fisk  v.  Fowler,  10  Cal.  512 ;  hreeter 
V.  Rush,  25  Cal.  67,  71 ;  Tingley  v.  Cutler,  7  Conn.  291 ;  Spar- 
raw  V.  Paris,  7  H.  &  N.  594;  Duffy  v.  Slwckey,  11  Ind.  70;' 
S.  C.  71  Am.  Dec.  348  ;  Peine  v.  Weber,  47  lU.  41 ;  OohhU  v. 
LhuJUr,  76  111.  157 ;  Daicney  v.  Beach,  78  111.  53 ;  Valentine  v.. 
Foster,  1  Met.  (Mass.)  520 ;  S.  C  35  Am.  Dec.  377 ;  Smith 
v.  Richmmd,  19  Cal.  476;  Way  v.  Sperry,  6  Cush.  238;  S.  C. 
52  Am.  Dec.  779  ;  Ham  v.  IliU,  29  Missouri,  275;  Port  v. 
Jackson,  17  Johns.  239;  Jackson  v.  Port,  17  Johns.  479; 
Wicker  v.  Hoppock,  6  Wall.  94 ;  Thomas  v.  Allen,  1  Hill,  145. 

No  appearance  for  defendant  in  ertx)r. 

VOL.  cxix— 32 
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Mr.  Justice  Gray,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court. 

By  the  rules  ^now  established,  at  law  as  well  as  in  equity, 
the  sum  of  $10,000,  named  in  this  bond,  is  a  penalty  only, 
and  not  Uquidated  damages.  As  observed  by  Lord  Tenterden 
in  a  similar  case,  ''whoever  framed  this  agreement  does  not 
appear  to  have  had  any  very  clear  idea  of  the  distinction  be- 
tween a  penalty  and  liquidated  damages ;  for  the  sum "  in 
qu^tion  "  is  described  in  the  same  sentence  as  a  penal  sum 
and  as  liquidated  damages."  Davies  v.  Penton^  6  B.  &  C.  216, 
222  ;  S,  (7.  9  D.  &  R.  369,  376.  The  object  of  the  bond  is  to . 
secure  the  obligee's  discharge  from  a  large  number  of  claims 
against  him,  held  by  certain  third  persons  severally,  amount- 
ing in  all  to  something  like  $39,000,  and  varying  from  more 
than  $8000  to  less  than  $10  each.  A  failure  of  either  of 
those  persons  to  release  any  one  of  those  claims  would  be  a 
breach  of  the  bond ;  and  for  any  such  breach  a  just  compen- 
sation might  be  estimated  in  damages.  .  The  smn  of  $10,000 
must  therefore  be  regarded  as  simply  a  penalty  to  secure  the 
payment  of  such  damages  as  the  obligee  may  suffer  from  any 
breach  of  the  bond.  Watts  v.  Camorsj  115  U.  S.  353;  Boys 
V.  Aiicell,  5  Bing.  N.  C.  390;  S,  C.  7  Scott,  364;  Thompson  v. 
Hudson,  L.  R.  4  H.  L.  1,  30;  Fish  v.  Gray,  11  AUen,  132. 

Ul>on  the  evidence  introduced  and  the  admissions  made  by 
the  plaintiff  at  the  trial,  it  does  not  appear  that  he  suffered 
any  damage  whatever.  Although  there  was  a  technical 
breach  of  the  bond  at  the  expiration  of  a  year  from  its  date, 
by  the  third  persons  therein  named  having  failed  to  release 
the  plaintiff  from  any  of  the  debts  held  by  them,  yet,  within 
a  month  afterwards,  and  before  this  action  was  brought,  he 
was  legally  discharged  from  all  those  debts  by  obtaining  a 
certificate  of  discharge  in  bankruptcy.  This  dischai^e  was 
not  the  less  complete  and  effectual  because  the  creditors  had 
not  received  payment  in  fuU,  nor  because  the  plaintiff  might, 
if  he  saw  fit,  by  new  promises  te  them,  waive  the  discharge 
and  revive  so  much  of  the  debts  as  had  not  been  satisfied  by 
the  dividends  paid  by  the  assignee  in  bankruptey . 

Judgment  for  nominal  damages  affij^med. 
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THACKRAH  v.  HAAS. 

APPEAL   FBOM  THE   SUPREME   COURT   OF   THE   TERRITORY   OF  UTAH. 

Submitted  December  9, 1886.  —  Decided  December  20, 18S6. 

A  transfer  of  shares  in  a  corporation,  procured  from  the  owner  while  so 
intoxicated  as  to  be  incapable  of  transacting  business,  by  fraud,  with 
knowledge  of  his  condition,  and  for  a  grossly  inadequate  consideration, 
will  be  set  aside  In  equity ;  and  if,  without  any  fault  of  his,  he  is  unable 
to  restore  the  consideration,  provision  for  its  repayment  may  be  made  in 
the  final  decree. 

This  suit  was  brought  on  December  If),  1880,  by  Thackrah 
against  Haas,  Godbe,  the  London  Bank  of  Utah  (Limited) 
and  the  Koyal  Mining  Company  of  Utah. 

The  complaint  alleged  that  on  September  17,  1880,  the 
plaintiff  was  owner  of  certain  interests,  property  and  rights 
in  the  mining  company,  equal  to  80,000  shares  of  its  capital 
stock,  and  then  of  the  value  of  $80,000,  (as  to  75,000  shares  in 
his  own  right,  and  as  to  the  remaining  5000  as  trustee,)  and 
for  the  same  was  entitled  to  have  80,000  shares  issued  to  him 
whenever  the  stock  should  be  issuable;  that  on  that  day,  and 
for  two  months  before  and  a  month  afterwards,  the  plaintiff 
was  continuously  in  a  state  of  intoxication  to  such  a  degree  as 
to  have  his  mental  faculties  thereby  so  impaired  as  to  render 
him  not  in  his  right  mind,  and  wholly  incapacitated  to  trans- 
act any  business  or  enter  into  any  contract ;  that  all  the  de- 
fendants, at  the  time  of  the  transfer  hereinafter  mentioned, 
knew  that  the  plaintiff  was  and  for  two  months  had  been  in 
that  condition ;  that  while  he  was  in  that  condition  the  bank 
through  its  officers  pursued,  harassed  and  goaded  him  as  to  a 
debt  of  his  to  the  bank,  in  order  to  extort  from  him  a  transfer 
to  Haas  of  his  interest  in  the  mining  company,  and  the  plain- 
tiflF  was  greatly  worried  by  other  creditors  to  whom  he  owed 
small  amounts,  and  was  greatly  excited  and  annoyed  by  this 
conduct  of  the  bank  and  other  creditors,  as  the  defendants 
knew ;  that  while  in  this  condition  the  plaintiff  was,  as  he 
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believes,  encouraged  in  his  drunkenness  and  furnished  mtb 
intoxicating  drinks  by  the  agents  of  Haas,  with  the  knowledge 
of  the  bank ;  that  on  September  17, 1880,  Haas  and  the  bank, 
well  knowing  the  plaintiflPs  condition  and  his  incapacity  for 
business,  fraudulently  imposed  upon  and  extorted  from  him, 
for  the  grossly  inadequate  sum  of  $1200,  a  transfer  or  assign- 
ment in  writing  to  Haas  of  the  whole  of  the  plaintiffs  inter- 
ests aforesaid  in  the  mining  company;  that  Godbe  and  the 
bank  were  the  real  parties  in  interest  for  whom  the  transfer 
was  procured,  and  that  they  now  held  the  shares,  or  Haas 
held  the  same  for  them;  that  of  this  sum  of  $1200  the  sum 
of  $750  was  retained  by  the  bank  and  applied  to  the  papient 
of  the  plaintiffs  debt  to  it,  and  the  remaining  $450  was 
applied  by  his  wife  in  pajnng  his  small  debts ;  that  the  plain- 
tiff, on  recovering  from  his  intoxication,  gave  notice  to  all  the 
defendants  of  his  intention  to  bring  this  suit  as  soon  as  he 
should  be  able  to  repay  to  Haas  the  sum  of  $1200 ;  but  that 
the  plaintiff,  although  he  had  used  every  effort  to  obtain 
money  for  that  purpose,  had  been  unable  to  obtain  if,  and  had 
not  now  the  pecuniary  ability  to  repay  that  sum  ;  that  the 
only  available  means  to  which  he  could  look  for  raising  it 
were  the  interests  and  shares  aforesaid  in  the  mining  com- 
pany, fraudulently  forced  from  him  by  the  pretended  transfer; 
and  that  if  the  plaintiff  were  now  able  to  repay  the  $1200  to 
Haas,  he  could  not  do  so,  because  Haas  had  left  the  Territory 
to  reside  elsewhere. 

The  complaint  concluded  by  praying  judgment  that  the 
transfer  to  Haas  be  declared  void,  and  be  cancelled;  that  the 
80,000  shares  of  stock  and  said  interests  therein  be  adjudged 
to  be  the  plaintiffs  property ;  that  so  much  thereof  be  sold  by 
order  of  the  court  as  should  be  sufficient  to  yield  $1200  and 
interest  from  the  date  of  the  transfer,  and  that  sum  be  paid  to 
Haas ;  that  the  mining  company  be  directed  to  issue  the  rest 
of  those  shares  and  interests  to  the  plaintiff,  and  be  restrained 
from  issuing  them  to  any  other  person;  and  that  the  other 
defendants  restore  to  the  plaintiff  any  certificates  thereof  in 
their  hands,  and  be  restrained  from  receiving  any  more,  and 
account  to  him  for  any  part  that  they  had  disposed  of. 
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The  defendants  severally  demurred  to  the  complaint  as  stat- 
ing no  cause  of  action,  the  demurrers  were  sustained  and  the 
complaint  dismissed  by  the  courts  of  the  Territory,  and  the 
plaintiff  appealed  to  this  court. 

Mr,  E.  D.  Hoge  for  appellant. 

Ko  appearance  for  appellees. 

Mr.  Justice  Gray,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court. 

No  opinion  of  the  court  below  and  no  brief  or  argument  for 
the  appellee  having  been  submitted  to  us,  it  is  not  easy  to  con- 
jecture the  ground  upon  which  the  demurrers  were  sustained. 

By  the  statutes  of  Utah,  there  is,  for  the  enforcement  or 
protection  of  private  rights,  and  the  redress  or  prevention  of 
private  wrongs,  but  one  form  of  action,  commenced  by  com- 
plaint, to  which  the  defendant  may  demur  or  answer.  If 
there  be  no  answer,  the  rehef  cannot  exceed  that  demanded  in 
the  complaint;  in  any  other  case,  the  court  may  grant  any 
relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue.  Compiled  Laws  of  Utah  of  1876, 
§§  1226,  1247,  1263,  1374. 

The  complaint  in  the  present  case  is  in  the  nature  of  a  bill 
in  equity  against  a  mining  corporation,  a  bank,  and  two  indi- 
viduals, alleging  that  while  the  plaintiff  was  in  such  a  state  of 
intoxication  as  not  to  be  in  his  right  mind  or  capable  of  trans- 
acting any  business  or  entering  into  any  contract,  the  defend- 
ants, knowing  his  condition,  fraudulently  extorted  from  him 
for  the  sum  of  $1200  a  transfer  to  one  of  those  persons,  for 
the  benefit  of  the  other  and  of  the  bank,  of  his  interests,  worth 
$80,000,  in  shares  to  that  amount  in  the  mining  corporation ; 
and  praying  for  a  cancellation  of  the  transfer,  for  a  sale  of 
enough  of  the  interests  transferred  to  repay  the  $1200,  for  the 
issue  of  the  rest  by  the  mining  company  to  the  plaintiff,  for 
the  restoration  to  him  by  the  other  defendants  of  any  certifi- 
cates in  their  hands,  and  for  an  account  and  an  injunction. 
It  cannot  be  doubted  that  this  was  such  a  case  of  fraud  as 
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entitled  him  to  relief  in  equity.    2  Pomeroy,  Eq.  Jur.  §§  914, 
949. 

The  complaint  further  alleges,  and  the  demurrer  admits,  that 
the  greater  part  of  this  sum  of  $1200  was  retained  by  the 
bank  and  appUed  to  the  payment  of  a  debt  previously  due  to 
it  from  the  plaintiff,  and  (it  would  seem  before  he  recovered 
from  his  intoxication)  the  rest  of  that  sum  was  appUed  by  his 
wife  to  the  payment  of  his  small  debts,  and  he  had  no  means 
available  to  raise  money  to  repay  the  $1200,  except  the  inter- 
ests in  the  mining  company,  which  he  had  been  induced  by 
the  defendants'  fraud  to  make  a  transfer  of.  The  plaintiff, 
without  any  fault  of  his,  being  unable  to  repay  the  considera- 
tion of  the  fraudulent  transfer,  equity  wiU  not  require  him  to  do 
so  as  a  condition  precedent  to  granting  him  relief,  but  will  make 
due  provision,  in  the  final  decree,  for  the  repayment  of  that 
sum  out  of  the  property  recovered.  Beynolds  v.  Waller^  1 
Wash.  Va.  164 ;  AUerton  v.  Allerton,  50  N.  Y.  670;  S.  C,  more 
fully  stated,  in  Harris  v.  Equitable  Assurance  Sooiety^  64  N.  Y. 
196,  200. 

Judgment  reversed^  and  case  remanded  for  further  proceedr 
mgs  in  conformity  with  this  opinion. 


BROOKS  V.  CLARK. 

ERROR   TO   THE   CIRCmT   COURT   OF   THE    UNITED    STATES    FOR     THE 
EASTERN   DISTRICT   OF   PENNSYLVANIA. 

Submitted  November  17, 1886.  —  Decided  December  IS,  1886. 

On  the  31st  December,  1884,  A,  a  citizen  of  Pennsylvania,  sued  out  of  a  court 
of  tliat  State  a  summons  in  an  action  on  contract  to  recover  a  balance 
of  money  lent,  against  B,  a  citizen  of  New  York,  and  C,  a  citizen  of 
Pennsylvania,  surviving  partners  of  D,  returnable  on  the  1st  Monday  in 
January  then  next,  and  C  accepted  service  before  the  return  day.  On 
the  2r)th  of  January,  1885,  judgment  was  entered  against  both  defendants 
for  want  of  defence,  under  the  practice  in  that  State.  On  the  8d  Febru- 
ary, 1886,  B  voluntarily  appeared  and  accepted  service  with  the  like  force 
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as  if  the  writ  had  been  returnable  on  the  1st  Mouday  in  April  and  hod 
been  served  on  the  1st  Monday  In  March.  On  May  2d,  1885,  B  filed  his 
aflldavit  of  defence,  and  immediately  filed  a  petition  for  the  removal  of 
the  case  to  tlie  Circuit  Court  of  the  United  States,  on  the  ground  that  the 
controversy  in  the  suit  was  between  citizens  of  different  states.  The 
cause  being  removed,  it  was,  on  motion  of  the  plaintifi*,  remanded  to  the 
state  court  on  the  ground  that  it  appeared  by  the  record  that  defendants 
were  not  both  citizens  of  another  state  than  plaintiff,  and  that  plaintiff 
was  a  citizen  of  Pennsylvania.  Held,  (1)  That  under  the  practice  in 
Pennsylvania  this  was  a  proceeding  in  the  original  suit,  under  the  origi- 
nal cause  of  action ;  (2)  That  the  controversy  was  not  a  separable  one 
''ithin  the  meaning  of  the  removal  act  of  1876 ;  (3)  That  the  fact  that 
the  liability  of  C  liad  l)een  fixed  by  the  entry  of  judgment  against  him 
did  not  affect  the  principle. 

A  removal  of  a  cause  from  a  State  court  to  a  Federal  court  niade  on  a  peti- 
tion under  the  act  of  March  3,  1875, 18  Stat.  470,  on  the  ground  of  a 
separable  controversy,  takes  the  whole  cause  from  the  Jurisdiction  of  the 
state  court ;  but  a  removal  for  the  same  cause  under  the  act  of  1866  may 
take  only  the  separate  controversy  of  the  petitioning  defendant,  leaving 
the  state  court  to  proceed  against  the  other  defendants. 

Yulee  V.  Vase,  99  U.  S.  539,  distinguished. 

Barney  v.  Latham,  103  U.  S.  205,  afllrmed. 

Putnam  v.  Ingraham,  114  U.  S.  67,  aflSrmed. 

This  was  a  writ  of  error  brought  under  §  5  of  the  act  of 
March  3,  1875,  c.  137,  18  Stat.  470,  for  the  review  of  an  order 
of  the  Circuit  Court  remanding  a  case  which  had  been  re- 
moved from  the  Court  of  Common  Pleas,  No.  1,  of  the  county 
of  PhUadelphia,  Pennsylvania.     The  facts  were  these : 

On  the  31st  of  December,  1884,  Edward  S.  Clark  sued  out 
of  the  Court  of  Common  Pleas  a  wTit  of  summons  against 
*'  Charles  II.  Brooks  and  Josiah  D.  Brooks,  surviving  partners 
of  D.  Leeds  Miller,  deceased,  trading  as  Brooks,  Miller  &  Co.," 
returnable  on  the  first  Monday  of  January  then  next.  Before 
the  return  of  the  writ  Josiah  D.  Brooks  endorsed  thereon  as 
follows: 

"  I  accept  service  of  within  writ.    Josiah  D.  Brooks." 

On  the  12th  day  of  January,  1885,  Clark  filed  an  "affidavit 
of  loan"  in  accordance  with  the  provisions  of  a  statute  of 
Pennsylvania,  showing  that  the  suit  was  brought  for  $15,000 
balance  due  to  him  on  the  31st  of  December,  1876,  for  moneys 
lent  the  firm  of  Brooks,  MiUer  &  Co.,  on  which  interest  had 
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been  paid  to  October  30,  1884.  Appended  to  this  affidavit 
was  what  purported  to  be  "  a  copy  of  account  from  defend- 
ants' books,"  showing  the  loan  and  cash  paid  for  interest. 
By  a  statute  of  Pennsylvania  it  was  lawful  for  the  plaintiflF, 
"  on  or  at  any  time  after  the  third  Saturday  succeeding  "  the 
return  day  of  the  writ,  "  on  motion,  to  enter  a  judgment  by 
default,  .  .  .  unless  the  defendant  shall  previously  have 
filed  an  affidavit  of  defence,  stating  therein  the  nature  and 
character  of  the  same."  J^osiah  D.  Brooks  did  not  file  an 
affidavit  of  defence  within  the  time  thus  limited,  and,  accord- 
ingly, on  the  26th  of  January,  1885,  the  following  entry  was 
made  in  the  cause: 

"And  now,  on  motion  of  Pierce  Archer,  Esq.,  the  court 
enters  judgment  against  the  defendants  for  want  of  an  affi- 
davit of  defence." 

On  the  same  day  an  assessment  of  damages  was  also  filed 
in  the  cause,  as  follows : 

"  I  assess  damages  as  follows : 

Real  debt $15,000  00 

Int.  from  10,  30,  '84  to  1,  24,  '85 .     .  210  00 


$15,210  00 
"J.  Kenderdine, 

j>ro  ProiKyP 

This,  according  to  the  law  and  practice  in  Pennsylvania, 
was  a  final  judgment  in  the  action  against  Josiah  D.  Brooks 
for  the  amount  of  damages  so  assessed,  and,  accordingly,  in  the 
docket  entries  this  appears : 

"  Jan'y  26,  1885,  Judg't  for  want  of  aff.  of  defence  against 
Josiah  D.  Brooks  only. 

"  Eo  die.     Dam's  assessed  at  $15,210.00." 

On  the  3d  of  February,  1885,  Charles  H.  Brooks  voluntarily 
caused  to  be  endorsed  on  the  original  summons,  then  in  court, 
the  following: 

"  I  accept  service  of  the  writ  for  Charles  H.  Brooks,  with 
like  force  and  effect  as  if  the  writ  had  been  issued  ret'd  to  the 
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first  Monday  of  April  and  had  been  served  on  or  before  the 
first  Monday  of  March,  a.d.  1885. 

"John  G.  Johnson, 

Att'i/  Oh.  n.  Brooks:' 

On  the  second  day  of  May,  1885,  Charles  H.  Brooks  filed  in 
the  cause  his  affidavit  of  defence,  in  which  hft  set  forth,  in 
substance,  that,  until  the  31st  of  December,  1879,  he  was  a 
member  of  the  firm  of  Brooks,  Miller  &  Co. ;  that  previous  to 
that  time  Clark  had  deposited  moneys  with  the  firm,  and  on 
that  day  there  was  due  him  $15,000,  for  which  he  held  the 
firm's  due  bill ;  that  on  that  day  Josiah  D.  Brooks  and  Miller 
purchased  the  interest  of  Charles  II.  Brooks  in  the  firm,  pay- 
ing him  therefor  $21,749.40,  and  assuming  all  the  debts;  that 
the  partnership  was  thereupon  dissolved,  and  Clark  duly  noti- 
fied ;  that  inmiediately  on  the  dissolution,  Josiah  D.  Brooks 
and  Miller  formed  a  new  partnership,  and  continued  the  old 
business ;  that  Clark  was  duly  notified  of  the  assumption  by 
the  new  firm  of  all  the  debts  of  the  old,  and  with  this  knowl- 
edge gave  up  the  due  bill  of  the  old  firm  which  he  held,  and 
took  another  for  the  same  amount  from  the  new  firm  in  full 
satisfaction  and  discharge  of  the  original  indebtedness;  and 
that  the  new  firm  paid  the  interest  as  it  thereafter  accrued 
until  the  time  mentioned  in  the  affidavit  of  loan,  to  wit, 
October  30, 1884.  On  this  state  of  facts,  Charles  II.  Brooks 
insisted,  by  way  of  defence,  that  he  was  discharged  from  all 
liability. 

Immediately  on  fiUng  this  affidavit  of  defence  Charles  H. 
Brooks  presented  a  petition  for  the  removal  of  the  suit  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  the  material  parts  of  which  were  as  follows : 

"  The  petition  of  Charles  H.  Brooks,  defendant  above  named, 
who  was  sued  with  Josiah  ID.  Brooks,  as  surviving  partners, 
&c.,  respectfully  represents :  That  the  controversy  in  this  suit 
is  between  citizens  of  different  states.  That  your  petitioner 
was  at  the  time  of  the  commencement  of  this  suit,  and  still  is, 
a  citizen  of  the  state  of  New  York,  and  that  the  said  plaintiff, 
Edward  S.  Clark,  was  then,  and  still  is,  a  citizen  of  the  state 
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of  Pennsylvania,  and  that  the  matter  and  amount  in  dispute 
in  the  said  suit  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
five  hundred  doUars." 

On  the  23d  of  May,  1885,  the  suit  was  entered  by  Charles 
H.  Brooks  in  the  Circuit  Court,  and,  on  the  8th  of  September 
following,  Clark  moved  that  it  be  remanded.  Afterwards,  on 
the  8th  of  October,  this  motion  was  granted,  "  it  appearing  by 
inspection  of  the  record  that  the  defendants  are  not  both  citi- 
zens of  another  state  than  the  plaintiff,  and  that  said  Josiah 
D.  Brooks  is  a  citizen  of  Pennsylvania." 

To  reverse  that  order  this  writ  of  error  was  brought. 

Mr,  Frank  P,  PricJiard  and  Mr.  John  G.  Johnson  for  plain- 
tiff in  error. 

It  may  be  well  to  state  at  the  outset  that  appellant  does  not 
seek  to  attach  or  qualify  the  recent  decisions  of  this  court  that 
an  original  joint  cause  of  action  does  not  become  separated 
into  several  controversies,  simply  because  the  defendants  sever 
in  their  pleadings  and  defences.  A  careful  examination  of  the 
cases  on  this  subject  will  show  that  they  group  themselves 
into  three  classes,  viz. : 

First.  Where  no  judgment  has  been  entered,  but  separate 
defences  have  been  raised  by  the  defendants.  In  such  cases 
one  defendant  cannot  remove,  because  the  plaintiff  can  still 
elect  to  treat  the  controversy  as  joint.  Loui^Ue  cfe  NasK- 
ville  Railroad  v.  Ids^  114  U.  S.  52,  is  an  example  of  this  class. 

Second.  Where  the  plaintiff  has  entered  an  interlocutory 
judgment  by  default  against  one  defendant.  In  such  cases 
the  other  defendant  cannot  remove,  because  the  final  judgment 
will  stiU  be  joint,  and  the  defendant  against  whom  the  inter- 
locutory judgment  was  entered  remains  interested  in,  and  will 
be  affected  by  the  final  judgment.  Putnam  v.  Ingraham^  114 
U.  S.  57,  is  an  example  of  this  class. 

Third.  Where  a  final  judgment  has  been  rendered  against 
one  defendant.  In  such  cases  the  other  defendant  can  remove, 
because  the  defendant  against  whom  final  judgment  has  been 
entered  has  been  thus  removed  from  the  controversy,  and  is  no 
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longer  interested  in  or  affected  by  the  result  of  the  controversy 
with  his  codefendants.  Yulee  v.  VosCy  99  U.  S.  539,  is  an 
example  of  this  class. 

The  distinction  between  these  classes  of  cases  is  not  an  acci- 
dental one,  but  is  a  logical  result  of  a  connected  and  consistent 
train  of  reasoning.  Under  these  decisions,  if  before  Charles 
H.  Brooks  accepted  service  of  summons  the  controversy  had, 
as  to  Josiah  D.  Brooks,  been  ended  by  a  final  judgment  for 
an  ascertained  sum,  so  that  he  would  not  be  a  party  to,  or 
interested  in,  the  result  of  the  subsequent  litigation  with 
Charles  H.  Brooks,  the  latter  had  not  only  a  separable  but  a 
separated  controversy  which  he  could  remove.  We  will,  there- 
fore, turn  our  attention  to  the  only  remaining  question,  viz. : 
Was  the  judgment  against  Josiah  D.  Brooks  a  final  judgment 
as  to  him,  which  removed  his  interest  in  the  subsequent  Utiga- 
tion  with  Charles  H.  Brooks  ?    • 

The  judgment  against  Josiah  D.  Brooks  was  not  entered 
upon  common  law  pleadings,  but  under  special  statutes  of 
Pennsylvania,  and  was  a  final  judgment.  Sellars  v.  Bush^  47 
Penn.  St.  344;  Mc  Clung  v.  Murphy^  2  Miles,  177.  Under 
the  common  law  as  recognized  and  enforced  in  Pennsylvania, 
there  could  not  be,  in  an  action  against  two  defendants  on  a 
joint  cause  of  action,  two  separate  final  judgments,  imless  it 
aflSrmatively  appeared  on  the  record  that  they  were  upon 
different  issues.  Plaintiff  might  take  an  interlocutory  judg- 
ment against  one  defendant,  and  then  proceed  to  obtain  final 
joint  judgment  against  both ;  but  he  could  not  take  final  judg- 
ment against  one  without  releasing  the  other.  Williams  v. 
McFaU,  2  S.  &  R.  280;  Ridgely  v.  DoUon,  3  W.  &  S.  118, 123. 

This  conmion  law  rule  worked  great  hardship,  and  led  to 
the  enactment  of  two  statutes,  one  of  April  6,  1830,  the  other 
of  April  4,  1877.  [These  statutes  are  quoted  in  the  opinion  of 
court,  jpost^ 

Bearing  these  statutes  in  mind,  we  wiU  now  examine  the 
facts  of  this  case.  As  the  case  stood  after  judgment  had  been 
entered  against  Josiah  D.  Brooks,  it  was  an  action  against  two 
with  service  on  one  only,  and  final  judgment  against  the  party 
served  for  a  determinate  amount.    Afterwards  the  other  de- 
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fendant,  who  was  a  resident  of  New  York,  appeared  on  the 
scene.  He  had  a  separate  defence,  personal  to  hunself,  and 
was  willing  to  voluntarily  appear  to  have  it  tried.  If  the  act 
of  April  4th,  1877,  al)ove  cited,  had  not  been  passed,  it  would 
have  been  necessary  for  the  plaintiff  to  have  brought  a  new 
suit  in  which  Charles  H.  Brooks  could  have  accepted  service, 
since  the  prior  act  of  1880  only  allowed  a  recovery  against  the 
defendant  not  served  "  in  another  suit^  But  as  the  act  of 
1877  had  altered  the  law  so  as  to  allow  a  judgment  "iVi  the 
same  »uit^'^  there  was  no  necessity  for  new  process,  and  Charles 
II.  Brooks  merely  accepted  service  of  the  original  summons  as 
if  it  had  been  issued  returnable  at  a  return  day  after  the  date 
of  the  judgment  against  Josiah  D.  Brooks.  He  then  filed  his 
affidavit  of  defence  and  his  petition  for  removal  The  case 
then  stood  thus :  —  A  suit  against  two  in  which  one  alone  was 
served ;  a  final  judgment  against  the  one  served  for  a  deter- 
minate amount ;  a  subsequent  appeamnce  of  the  other  defend- 
ant and  a  separate  issue  with  him  in  which  he  was  debarred 
by  the  act  of  1877  from  setting  up  the  previous  final  judgment 
against  his  codefendant.  Now  let  us  apply  the  principle  laid 
down  by  this  court  in  the  cases  already  cited.  Before  any  ser- 
vice on  Charles  11.  Brooks  there  had  been  a  judicial  determi- 
nation of  the  suit  as  to  Josiah  D.  Brooks,  which  as  to  him  put 
an  end  to  the  controversy.  That  judgment  could  not  be 
affected  by  any  subsequent  judgment  against  his  codefendant 
either  in  the  same  or  in  another  suit.  Afterwards  a  new  con- 
troversy was  put  in  issue  by  Charles  H.  Brooks  wliich,  whether 
in  the  same  or  in  another  suit,  could  not  be  affected  either  in 
his  favor  or  against  him  by  the  result  previously  reached 
against  his  codefendant.  If  in  this  controversy  a  judgment 
should  be  rendered  for  or  against  Charles  H.  Brooks,  it  would 
be  for  or  against  him  alone,  and  Josiah  D.  Brooks  would  not 
be  a  party  to  it.  This  becomes  very  clear  if  we  suppose  that 
on  February  3  Charles  II.  Brooks,  instead  of  appearing  in  the 
original  suit,  had  appeared  in  a  new  suit  brought  against  him 
on  the  same  cause  of  action.  Ko  one  would  for  a  moment 
pretend  that  this  was  not  a  separate  controversy.  The  effect, 
however,  of  subsequent  proceedings  in  the  same  suit  under  the 
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act  of  1877  is  precisely  the  same  as  subsequent  proceedings  in 
a  new  suit  under  the  act  of  1830.  In  both  cases  there  is  a 
final  judgment  as  to  one.  In  both  there  is  a  subsequent 
proceeding  against  the  other,  not  aflfected  by  the  .previous 
judgment. 

In  this  case  there  is  no  mere  severance  in  the  pleadings,  leav- 
ing the  plaintiff  at  hberty  to  still  treat  the  action  as  a  joint 
one.  The  plaintiff  has  already  elected  to  separate  the  contro- 
versies by  taking  final  judgment  against  the  defendant  served 
before  the  other  defendant  appeared;  nor  is  this  the  case  of  an 
interlocutory  judgment  by  default  for  want  of  an  appearance, 
since  the  judgment  against  Josiah  D.  Brooks  was  a  final  one 
for  a  determinate  amount.  It  is,  however,  within  the  third 
class  of  cases  mentioned  at  the  head  of  this  brief,  a  case  in 
^vhich  one  defendant  has  been  separated  by  a  final  judgment, 
leaving  a  controversy  with  his  codefendant  to  which  he  is  no 
longer  a  party. 

It  may  be  said  that  Josiah  D.  Brooks  may  appeal,  but  to 
such  appeal  Charles  H.  Brooks  would  be  no  party.  The  stat- 
ute allowing  separate  judgments  must  necessarily  contemplate 
separate  appeals,  which  shall  not  interfere  with  the  proceedings 
against  the  other  defendants.  In  fact,  the  statute  has  placed 
such  judgments  in  the  same  position  as  separate  judgments  at 
conunon  law  upon  different  issues. 

Further  argument  would  seem  to  be  unnecessary. 

Mr.  Pierce  Archer  for  defendant  in  error. 

]VfR.  Chief  Justice  Waite  after  stating  the  case  as  above 
reported,  deUvered  the  opinion  of  the  court. 

The  action  as  originally  brought  was  a  joint  action  on  a 
joint  liabihty  of  Josiah  D.  Brooks  and  Charles  H.  Brooks  as 
partners,  and,  according  to  Putnam  v.  Ingrahara^  114  U.  S. 
57,  it  was  not  separable,  for  the  purposes  of  removal  prior  to 
the  judgment  against  Josiah  D.  Brooks,  even  after  his  default. 
The  question  we  now  have  to  consider  is,  therefore,  whether 
the  judgment  against  Josiah  D.  Brooks  takes  the  case  out  of 
that  rule. 
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A  statute  of  Pennsylvania,  passed  April  6, 1830,  provided  as 
follows  : 

"  In  all  suits  now  pending  or  hereafter  brought  in  any  court 
of  record  in  this  Commonwealth,  against  joint  and  several 
obhgors,  copartners,  promisors  or  the  indorsers  of  promissory 
notes,  in  which  the  writ  or  process  has  not  been  or  may  not  be 
served  on  all  the  defendants,  and  judgment  may  be  obtained 
against  those  served  with  process,  such  writ,  process  or  judg- 
ment, shall  not  be  a  bar  to  recovery  in  another  suit  against 
the  defendant  or  defendants,  not  served  with  process."  1 
Brightly's  Purdon's  Digest,  11th  ed.,  953,  §  43. 

Another  statute,  passed  April  4,  1877,  enacted  as  foUows: 

"  Where  judgment  has  been  or  may  hereafter  be  obtained 
in  any  court  of  record  of  this  Commonwealth,  against  one  or 
more  of  several  codefendants,  in  default  of  appearance,  plea 
or  affidavit  of  defence,  said  judgment  shall  not  be  a  bar  to 
recovery  in  the  same  s^iit  against  the  other  defendants,  jointly, 
or  jointly  and  severally  Uable  as  coobUgors,  copartners,  or 
otherwise."    Ih.  954,  §  49. 

By  another  statute,  passed  August  2,  1842,  it  was  provided 
that  in  aU  actions  instituted  against  two  or  more  defendants, 
in  which  judgment  may  be  entered  on  record  at  different 
periods  against  one  or  more  of  the  defendants,  by  confession 
or  otherwise,  the  entries  so  made  "  shall  be  considered  good 
and  valid  judgments  against  aU  the  defendants,  as  of  the  date 
of  the  respective  entries  thereof,  and  the  day  of  the  date  of  the 
last  entry  shall  be  recited  in  all  subsequent  proceedings  by  scire 
facias  or  otherwise,  as  the  date  of  judgment  against  all  of 
them,  and  judgment  rendered  accordingly." 

And ;  "  When  an  entry  of  judgment  .  .  .  shall  be  made  on 
the  records  of  any  court  against  two  or  more  defendants,  at 
different  periods,  such  entries  shaU  operate  as  good  and  valid 
judgment  against  all  the  defendants;  and  the  plaintiflF  may 
proceed  to  the  collection  of  the  money  due  thereon,  with  costs, 
as  if  the  entries  had  all  been  made  at  the  date  of  the  latest 
entry."    /J.  §§  45,  46. 

This  is  a  proceeding  in  the  original  suit  and  on  the  original 
cause  of  action.    If  a  judgment  shall  be  rendered  against 
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Charles  H.  Brooks,  it  will  be  a  judgment  in  the  original  action, 
the  same  in  all  respects,  except  as  to  date,  that  it  would  have 
been  if  he  had  been  served  with  process  and  had  put  in  the 
same  defence  before  the  judgment  against  Josiah  D.  Brooks. 
He  voluntarily  appeared  "  in  the  same  suit "  by  accepting  ser- 
vice of  the  original  summons,  but  with  an  extension  of  time  to 
put  in  his  personal  defence.  Had  the  same  thing  been  done 
before  the  judgment  against  Josiah  D.  Brooks,  there  could 
have  been  no  removal  on  the  petition  of  Charles  II.  Brooks,  or 
on  the  petition  of  all  the  defendants,  because  the  suit  would 
have  been  against  the  two  defendants,  one  of  whom  was  a 
citizen  of  the  same  State  Avith  the  plaintiff,  and  a  S3parate 
defence  by  one.  This,  it  has  often  been  held,  would  not  show 
or  create  a  separable  controversy,  within  the  meaning  of  the 
removal  act.  Hyde  v.  Itiible^  104  U.  S.  407 ;  Ayres  v.  WiswaU, 
112  U.  S.  187,  193;  Loui^viUe  &  Nashville  RaUroad  v.  Ide, 
114  U.  S.  52;  Putnam  v.  Ingraham,  114  U.  S.  57 ;  St  Lmils, 
<kc,,  Hallway  v.  Wilson,  114  U.  S.  60  ;  Pii^ie  v.  Tvedt,  115  U.  S. 
41  ;  Starin  v.  New  York,  115  U.  S.  248,  259  ;  Sloane  v.  Ander- 
son, 117  TJ.  S.  275;  Fidelity  Ins.  Co.  v.  Huntington,  117  U.  S. 
280;  Core  y.Vinal,  117  U.  S.  347;  Plymouth  Mining  Co.  v. 
Amador  Canal  Co.,  118  U.  S.  205.  It  is  true  there  is  now  no 
longer  any  controversy  upon  the  original  cause  of  action  with 
Josiah  D.  Brooks,  against  whom  a  final  judgment  has  already 
been  rendered,  but  neither  was  there  in  Putnam  v.  Ingraham, 
supra,  with  the  defendant,  Morgan,  who  was  in  default,  and 
made  no  defence.  In  this  respect  the  two  cases  differ  only  in 
degree,  and  not  in  kind.  In  this  case  the  proceedings  had  gone 
one  step  further  than  in  the  other,  and  the  default  of  JoSiah 
D.  Brooks  had  been  fixed  by  the  judgment.  In  principle, 
however,  the  cases  are  ahke.  • 

Much  reliance  was  had  in  argument  on  Yulee  v.  Yose,  99 
U.  S.  539.  Th^  petition  in  that  case  was  filed  under  the  act  of 
July  27,  1866,  14  Stat.  306,  c.  288,  where  only  the  separate 
controversy  of  the  petitioning  defendant  could  be  removed, 
and  the  plaintiff  was  allowed  to  proceed  against  all  the  other 
defendants,  in  the  State  court,  as  to  the  remaining  controver- 
sies in  the  suit,  the  same  as  if  no  removal  had  been  had. 
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Under  that  statute  the  suit  could  be  divided  into  two  distinct 
parts  —  one  removable  and  the  other  not.  That  which  was 
removable  might  be  taken  to  the  Circuit  Court  of  the  United 
States,  and  that  which  was  not  removable  would  remain  in  the 
State  court  for  trial  without  any  reference  whatever  to  the 
other.  The  removal  had  the  effect  of  making  two  suits  out  of 
one.  Kot  so  with  the  act  of  1875.  Under  that,  it  was  held 
in  Baimey  v.  Latham^  103  U.  S.  205,  that,  if  a  separable  con- 
troversy exists,  a  removal  for  such  cause  takes  the  whole  suit 
to  the  Circuit  Court,  and  leaves  nothing  behind  for  trial  in  the 
State  court. 

In  Yulee  v.  Vose  there  were  several  causes  of  action  em- 
braced in  the  suit  —  some  joint  against  Yulee  and  all  the  other 
defendants,  and  one  against  Yulee  alone  as  the  endorser  o/ 
certain  promissory  notes.  Upon  a  trial,  judgment  had  been 
rendered  in  favor  of  all  the  defendants  upon  all  the  causes  of 
action.  This  judgment  was  affirmed  by  the  highest  court  of 
the  State  as  to  aU  the  causes  of  action,  except  that  against 
Yulee  alone  as  endorser.  As  to  that  it  was  reversed  and  the 
cause  sent  back  for  a  new  trial.  It  was  under  these  circum- 
stances that  it  was  said  "  it  api>eared  that  the  controversy,  so 
far  as  it  concerned  Yulee,  not  only  could  be,  but  actually  had 
been,  by  judicial  determination,  separated  from  t^iat  of  the 
other  defendants ; "  and  a  removal  of  this  controversy,  thus 
actually  separated  from  the  rest  of  the  case,  was  directed  upon 
the  petition  of  Yulee,  filed  after  the  case  had  been  sent  back  for 
trial  as  to  him  alone,  and  before  the  trial  or  final  hearing,  which 
was  in  time  under  that  statute.  Upon  this  removal  only  the 
separate  controversy  with  Yulee  was  carried  to  the  Circuit 
Court,  and  the  judgment  in  that  would  have  no  connection 
whatever  with  the  other  pans  of  the  case,  which  remained 
undisturbed  in  the  State  court,  where  the  record  continued,  so- 
far  as  they  were  concerned. 

In  the  present  case,  however,  and  under  the  present  law,  as 
ruled  in  Barriey  v.  Latham^  supra^  the  whole  original  suit, 
including  the  judgment  against  Josiah  D.  Brooks,  must  be 
taken  to  the  Circuit  Court,  because  this  is  a  proceeding  under 
the  Pennsylvania  statute,  in  that  suit,  to  obtain  a  judgment 


Digitized  by 


Google 


ELDRED  V.   BELL  TELEPHONE  CO.  513 

Statement  of  Facts. 

therein  against  Charles  H.  Brooks.  If  the  removal  should  be 
allowed  and  a  judgment  rendered  in  favor  of  Charles.  H. 
Brooks,  the  Circuit  Court  would  be  compelled  to  carry  into 
execution  the  judgment  of  the  State  court  against  Josiah  D. 
Brooks,  which  would  in  no  sense  be  a  judgment  of  the  Circuit 
Court,  but  of  the  State  court  alone.  As  Charles  H.  Brooks 
made  himself  a  party  to  the  "  same  suit,"  he  voluntarily  sub- 
jected himself  to  the  obstacles  which  were  in  the  way  of 
removing  his  controversy  to  the  Circuit  Court,  and  must  be 
governed  accordingly.  Fletcher  v.  Hamlet^  116  U.  S.  408. 
Ilad  the  plaintiffs  proceeded  against  him  under  the  other 
statute  and  brought  another  suit,  the  case  would  have  been 
different,  because  that  would  have  been  a  separate  and  distinct 
action  to  which  there  was  no  other  defendant  but  himself; 
but  this  proceeding  is  merely  auxiliary  to  the  original  suit, 
and  in  all  respects  a  part  of  that  suit,  from  which  it  cannot  be 
separated.  If  a  judgment  shall  be  rendered  against  Charles 
H.  Brooks,  that  judgment  and  the  judgment  already  existing 
against  Josiah  D.  Brooks  "  will  be  treated  as  one  on  the  scire 
facias  or  execution."  Finch  v.  Lamherton^  62  Penn.  St.  370. 
The  order  remanding  the  case  is 

Affirmed. 


ELDKED  V.  BELL  TELEPHONE  COMPANY. 

ERROR    TO    THE    CIRCUIT   COURT   OF    THE    UNITED    STATES    FOR    THE 
EASTERN  DISTRICT   OF   MISSOURI. 

Argued  December  7,  8, 1886.  — Decided  December  20, 1886. 

On  the  facts  in  this  case  as  stated  in  the  opinion  of  the  court :  Held^  That 
the  jui-y  would  not  have  been  warranted  in  drawing  the  conclusion  of 
fact  from  the  evidence  that  there  was  such  an  agreement  as  that  sued 
on ;  that  the  relation  of  the  parties  was  not  such  as,  in  contemplation 
of  law,  to  give  rise  to  such  liability;  and  that  there  was  no  error  in  the 
Instruction  of  the  court  below  to  find  a  verdict  for  defendant 

This  was  an  action  at  law  commenced  by  plaintiff  in  error 
as  plaintiff  to  recover  the  par  value  of  250  shares  in  the  capi- 
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tal  stock  of  the  defendant  in  error.  Judgment  below  for 
defendant.  The  plaintiff  sued  out  this  writ  of  error.  The 
case  is  stated  in  the  opinion  of  the  court. 

Mr.  Millard  R,  Powers  {Mr,  Z.  B,  VaUicmt  was  with  him 
on  the  brief)  for  plaintiff  in  error. 

Mr,  Henry  Ilitchcooh  for  defendant  in  error. 

!Mb,  Justice  Matthews  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  who  was  plaintiff  below,  being  a  citi- 
zen of  the  State  of  NeAv  York,  brought  his  action  at  law  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Missouri  against  the  Bell  Telephone  Company  of  Missouri, 
a  corporation  of  that  State,  to  recover  $25,000,  the  price  and 
value  of  250  shares  of  the  capital  stock  of  the  defendant  cor- 
poration, of  the  par  value  of  $100  per  share,  the  personal 
property  of  the  plaintiff,  advanced,  furnished,  and  dehvered  to 
the  defendant  at  its  special  instance  and  request,  to  be  by  the 
defendant  accounted  for  to  the  plaintiff.  The  defendant  filed 
an  answer  containing  a  general  denial  of  the  allegations  of  the 
petition.  The  case  came  on  for  trial  before  a  jury,  evidence 
on  both  sides  was  heard,  which  is  fuUy  set  out  in  a  bill  of 
exceptions,  and  the  judge  instructed  the  jury  to  find  a  verdict 
for  the  defendant,  Avhich  was  done.  The  judgment  rendered 
thereon  is  sought  to  be  reversed  by  the  present  writ  of  error. 

The  question  presented  is,  whether  there  was  sufficient  evi- 
dence in  support  of  the  plaintiff^s  cause  of  action  to  require  its 
submission  to  the  jury.  It  is  conceded  that  there  was  no  ex- 
press agreement  between  the  parties  under  which  the  defend- 
ant was  bound  to  pay  for  the  shares  in  question.  The  plain- 
tiff's claim  to  recover  was  based  entirely  upon  the  supposition 
of  a  contract  to  be  inferred  from  the  acts  of  the  parties.  The 
undisputed  facts  on  which  this  claim  is  founded  are  as  foUows : 

In  October,  1879,  the  plaintiff,  Eldred,  had  some  correspon- 
dence with  the  National  Bell  Telephone  Company  of  Boston, 
with  reference  to  acquiring  the  right  to  operate  telephonic 
exchanges  in  Kansas  City  and  St.  Louis.    The  arrangement 
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which  resulted  from  that  correspondence  required  the  organ- 
ization of  a  corporation  under  the  laws  of  Missouri,  and  the 
acquisition  by  it  of  certain  outstanding  contracts  between  the 
National  Bell  Telephone  Company  and  the  Kansas  City  Tele- 
phonic Exchange,  and  also  of  a  contract  between  the  former 
and  the  American  District  Telegraph  Company  of  St.  Louis. 
Accordingly,  the  plaintiff,  on  December  3,  1879,  organized 
under  the  laws  of  that  State  the  Bell  Telephone  Company  of 
Missouri,  the  nominal  capital  stock  of  the  corporation  being 
fixed  at  $400,000,  m  shares  of  $100  each.    This  stock  was  to 
be  issued  as  full-paid  to  the  plaintiff  and  others  named  by  him 
as  associates,  in  consideration  of  the  transfer  to  said  corpora- 
tion of  the  rights  expected  to  be  acquired  by  him  from  the 
National  Bell  Telephone  Company  upon  the  conditions  re- 
quired by  it.    The  plaintiff  associated  Avith  himself  four  per- 
sonal friends,  Messrs.  Kent  and  Storke,  of  New  York,  and 
Durant  and  Smith,  of  St.  Louis,  it  being  necessary,  under  the 
laws  of  Missouri,  to  have  five  stockholders  as  incorporators, 
agreeing  to  give  them  certain  proportions  of  his  interest  in  the 
rights  to  be  acquired  by  him  and  transferred  to  the  corpora- 
tion.  The  proportions  were  to  be  as  follows :  Storke  750  shares, 
Kent  250  shares.  Smith  20  shares,  and  Durant  750  shares,  out 
of  4000,  Eldred  himself  retaining  the  remaining  2230  shares. 
No  money  was  paid  or  to  be  paid  by  any  of  these  incorpora- 
tors for  their  interests.    In  the  organization  of  the  company, 
the  capital  stock  was  subscribed  for  and  taken  up  in  the  man- 
ner and  proportions  just  stated,  and  certificates  of  stock  for 
these  amounts,  respectively,  Avere  made  out  with  the  intention 
of  delivering  them  to  the  subscribers.    Before  any  such  de- 
livery was  made,  however,  on  the  19th  day  of  December,  1879, 
the  transaction  took  place  by  which  the  rights  of  the  Ameri- 
can   District   Telegraph  Company  were  secured  to  the  Bell 
Telephone  Company  of  Missouri.     To  accomplish  that,  it  be- 
came necessary  to  make  a  consolidation,  under  the  laws  of 
Missouri,  of  the  Bell  Telephone  Company   of  Missouri,  as 
already  organized,   with  the  American   District    Telegraph 
Company.    The  latter  was  a  corporation  of  Missouri,  w  ith  a 
capital  stock  consisting  of  500  shares  of  $50  each,  263  of  which 
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the  plaintiff  Eldred  owned  and  controlled.  According  to  the 
plan  of  consohdation  agreed  on,  it  was  necessary  to  issue  to 
the  owners  of  the  capital  stock  of  the  American  District  Tele- 
graph Company  250  shares  of  the  stock  in  the  Bell  Telephone 
Company  of  Missouri. 

The  plaintiflf,  in  his  examination-in-cliief,  in  answer  to  a 
question  as  to  what  steps  were  taken  to  eflfect  this  consohda- 
tion, made  the  following  statement : 

"  We  met  several  times,  and  I  remember  that  at  that  time 
there  seemed  to  be  some  difficulty  about  the  consolidation  of 
the  two  companies  in  consequence  of  the  statute  of  the  state 
having  been  changed.  There  were  several  meetings  held,  and 
I  beUeve  the  attorneys  who  had  charge  of  the  matter  finally 
made  the  consohdation  under  both  of  the  statutes,  which 
necessitated  considerable  delay.  On  coming  together,  we  had 
issued  4000  shares  of  stock,  and  we  wished  to  consohdate  with 
the  American  District  Telegraph  Company,  of  which  I  was 
then  president.  I  was  president  of  both  companies.  There- 
fore, it  became  necessary  to  provide  for  some  shares  to  take 
up  the  stock  of  the  American  District  Telegraph  Company. 
These  gentlemen,  with  whom  I  had  been  already  associate, 
four  in  number,  at  that  time  were  all  personal  friends  of  mine, 
and  I  gave  them  this  stock.  All  the  business  was  like  a  family 
oj)eration.  Two  of  the  parties  were  in  New  York,  Mr.  Kent 
and  Mr.  Storke,  and  Durant,  Smith,  and  myself  were  here. 
Previous  to  my  coming  to  St.  Louis,  I  had  obtained  proxies 
for  the  purpose  of  voting  the  stock  of  Mr.  Storke  and  Mr. 
Kent,  they  not  being  present,  and,  as  I  had  agreed  with  them 
in  regard  to  the  proportion  of  stock  which  I  was  to  give  them, 
I  did  not  feel  authorized  to  act  for  them  without  authority, 
and  therefore  I  said  that  I  would  advance  the  250  shares  neces- 
sary to  make  up  the  capital  stock  of  the  American  District 
Telegraph  Company  out  of  the  proportion  which  was  to  be 
issued  to  me.  I  think  that  was  the  way  it  was  done.  We  had 
some  trouble  about  the  minutes  imder  the  existing  statute,  and 
I  think  they  were  fixed  up  by  the  attorneys  afterwards,  after 
I  left  the  city,  or  about  that  time." 

A  consultation  was  held  between  Eldred,  the  plaintiff,  and 
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Durant  and  Smith,  two  of  his  associates,  on  December  19, 
1879,  at  the  office  of  the  Bell  Telephone  Company  in  St.  Louis, 
as  to  how  the  arrangement  should  be  consummated.  The  plain- 
tiffs own  statement,  on  cross-examination  as  a  witness  in  the 
case,  of  this  conference,  is  as  follows : 

"All  that  I  remember  about  that  particular  portion  of  it  is, 
that  it  was  at  no  meeting  of  the  board ;  so  far  as  my  recollec- 
tion goes,  Mr.  Durant  was  the  only  person  present,  and  we 
found  by  figuring  up  the  stock  that  we  hadn't  enough  shares 
to  take  in  the  American  District  Telegraph  Company  of  St. 
Louis.  These  gentlemen  in  interest  were  all  personal  friends 
of  mine.  Some  of  them  were  in  Ifew  York,  and  I  had  no 
authority  to  make  any  concessions  for  them,  and  I  therefore 
agreed  with  Mr.  Durant,  who  was  vice-president  and  general 
manager  of  the  company,  to  advance  250  shares  of  the  stock 
of  the  Bell  Telephone  Company  of  Missouri,  so  that  we  might 
take  up  the  entire  capital  stock  of  the  American  District  Tele- 
graph Company."  In  answer  to  the  question,  "  You  say  that 
you  agreed.  What  did  Durant  say  ? "  he  said,  "  Mr.  Durant 
didn't  have  much  to  say  about  it;  I  was  the  owner  of  the 
property,  and  he  acquiesced  generally  in  all  I  did." 

On  the  same  day  a  meeting  of  the  stockholders  of  the  Bell 
Telephone  Company  of  Missouri  was  held  at  its  office,  at  which 
the  three  persons  named,  Durant,  Eldred,  and  Smith,  were 
present.  Eldred  was  chairman  of  the  meeting,  and  a  pream- 
ble and  resolution  offered  by  Durant  were  unanimously  adopted, 
and  are  as  follows : 

"Whereas  the  National  Bell  Telephone  Company  (a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  Massa- 
chusetts) has,  by  agreement  with  H.  H.  Eldred,  granted  the 
said  Eldred  certain  valuable  rights,  concessions,  and  franchises 
under  what  are  known  as  the  Bell  telephone  patents  and  other 
patents  owned  and  controlled  by  the  said  company,  said  agree- 
ment being  contained  in  a  ^Titten  proposition  duly  accepted 
by  the  said  Eldred,  and  to  be  fully  set  forth  in  contracts  to  be 
duly  executed  by  the  said  National  Bell  Telephone  Company, 
pursuant  to  said  agreements;  and  whereas,  the  said  rights, 
concessions,  and  franchises,  so  acquired  by  said  Eldred,  were 
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by  him  transferred  to  the  parties  hereinafter  named,  with  in- 
terests in  the  proportion  hereinafter  set  forth,  as  follows :  H. 
L.  Storke,  750;  George  H.  Kent,  250;  E.  A.  Smith,  20;  Geoi^ 
F.  Dmunt,  750 ;  H.  II.  Eldred,  2230 ;  total,  4000 ;  said  parties 
being  the  owners  of  said  interests  at  the  time  of  the  incorpora- 
tion of  this  company,  and  being  the  sole  incorporators  of  this 
company ;  and  whereas,  said  exclusive  rights,  concessions,  and 
franchises  constitute  property  rights  of  great  value  to  this 
corporation  under  its  charter : 

^"^  Resolved^  That  in  consideration  of  the  complete  assign- 
ment to  this  corporation  in  due  form  of  all  the  rights,  title, 
and  interest  of  sajd  parties  in  said  exclusive  rights,  conces- 
sions, and  franchises,  so  that  the  same  may  be  fully  possessed, 
enjoyed,  and  enforced  as  by  said  Eldred,  this  corporation 
hereby  allots  and-  sets  apart  to  said  parties  4000  full-paid 
shares  of  its  capital  stock,  constituting  the  authorized  capital 
stock  of  said  company,  to  each  of  said  parties  a  proportionate 
part  of  said  4000  shares,  according  to  his  interest  in  said 
rights,  concessions,  and  franchises,  and  according  to  the  sub- 
scription of  each  to  the  capital  stock  of  this  company,  and 
constituting  a  full  payment  of  said  subscription :  H.  L.  Storke, 
750  shares ;  George  H.  Kent,  250  shares ;  E.  A.  Smith,  20 
shares;  George  F.  Durant,  750  shares;  H.  H.  Eldred,  2230 
shares;   and,  in  consideration  of   the  agreement  of  H.  H. 
Eldred  to  surrender  to  this  company  250  shares  of  stock  so 
allotted  to  him  for  the  purpose  of  eflFecting  a  consohdation 
with  the  American  District  Telegraph  Company  of  St.  Louis, 
a  certificate  of  1980  shares  shall  be  issued  to  said  Eldred,  and 
the  250  shares  so  surrendered  shall  be  retained  in  the  posses- 
sion of  this  company,  subject  to  issuance  hereafter  for  said 
purpose  of  consolidation ;  and  the  officers  of  the  company  are 
directed  to  issue  in  due  form  certificates  of  stock  to  said  par- 
ties above  named,  and  to  do  and  perform  all  acts  nec^sary 
and  proper  for  the  full  acceptance  on  the  part  of  this  company 
of  the  aforesaid  agreements  and  propositions  of  the  National 
Bell  Telephone  Company  in  the  execution  of  contracts  or 
otherwise." 

Accordingly,  the  original  certificate  for  2230  shares  of  stock 
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made  out  to  Eldred,  but  never  delivered,  was  destroyed,  and 
another  certificate  prepared  for  1980  shares,  which  was  dehv- 
ered  to  and  received  by  Eldred. 

It  further  appears  from  the  evidence,  that  the  plaintiflf  ad- 
vanced to  the  defendant  $6000  in  money  for  the  purpose  of 
meeting  the  expenses  of  starting,  which  was  afterwards  repaid 
by  it  to  him,  and  for  the  rights  acquired  from  other  sources 
than  the  American  District  Telegraph  Company  of  St.  Louij 
the  Bell  Telephone  Company  of  Missouri  subsequently  paid 
the  Western  Union  Telegraph  Company,  which  was  in  fact 
their  owner,  the  sum  of  $75,000. 

The  implied  contract  relied  upon  by  the  plaintiff  in  this 
case  is  of  that  class  in  which  the  promise  of  the  defendant  is 
to  be  inferred  from  the  acts  and  conduct  of  the  parties.    The 
contract  assumed  to  be  thus  proven  is,  that,  in  consideration 
of  250  shares  of  its  capital  stock  owned  by  the  plaintiff  and 
advanced  by  him  to  the  defendant,  at  its  instance  and  request, 
to  be  used  for  its  benefit  and  advantage,  and  accepted  by  the 
defendant  and  so  used,  the  defendant  undertook  and  promised 
to  pay  the  reasonable  value  thereof.    The  facts  and  circum- 
stances relied  on  to  justify  this  assumption  do  not  seem  to  us 
to  warrant  it.    It  is  a  misconception  of  the  transaction,  'as  we 
view  it,  to  construe  it  either  as  a  loan  of  stock  by  the  plaintiff 
to  the  defendant,  to  be  returned  either  in  specie  or  accounted 
for  in  value,  or  as  a  sale  of  stock  by  the  plaintiff  to  the  de- 
fendant at  what  the  stock  was  reasonably  worth.    In  truth, 
the  deaUng  supposed  to  result  in  this  bargain  does  not  appear 
to  have  taken  place  between  the  plaintiff  and  the  defendant, 
but  between  the  plaintiff  and  his  associates,  corporators  in  the 
original  corporation  before  the  consoUdation.      It  was    an 
arrangement  having  reference  to  the  relative  rights  and  inter- 
ests of  the  corporators  themselves,  and  consists  in  the  read- 
justment of  the  relative  proportions,  inter  sese^  according  to 
which  they  should  hold  the  capital  stock  of   the  company. 
There  had  been  an  agreement  by  which  the  4000  shares 
should  be  allotted  among  them,  so  that  the  plaintiff   might 
have   2230;    the  new  agreement  was  that  that    allotment 
should  be  so  changed  as  that  the  plaintiff  would  have  but 
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1980 ;  the  250  shares  in  question  being  surrendered  out  of  the 
original  allotment  for  another  and  different  use  in  the  reorga- 
nization of  the  company,  so  as  to  take  in  other  stockholders 
and  other  interests.  The  plaintiff  in  his  testimony  distinctly 
states,  that,  when  it  became  apparent  that  250  shares  of  the 
stock  were  required  for  this  purpose,  he  did  not  feel  at  Uberty 
to  call  upon  his  associates  for  a  contribution,  as  he  had 
promised  them  the  number  of  shares  specifically  designated. 
It  is  difficult  to  see  how  this  does  not  also  exclude  the  liability 
he  now  seeks  to  enforce  against  the  corporation,  which  is  but 
another  mode  of  compelling  his  associates  now  to  make  that 
contribution,  which  he  says  he  did  not  feel  at  hberty  then  to 
exact.  The  benefit  conferred,  assumed  to  be  the  consideration 
for  the  promise  to  return  or  repay  which  is  sought  to  be 
enforced,  was  not  in  fact  conferred  upon  the  existing  corporor 
tion  sued  as  a  defendant ;  the  only  difference  in  its  situation, 
resulting  from  the  transaction,  is  that  the  stockholders  of  the 
American  District  Telegraph  Company,  instead  of  Eldred, 
became  the  owners  of  the  250  shares  surrendered  by  the 
plaintiff,  for  which  they  paid  by  a  transfer  of  the  rights  and 
property  of  the  District  Telegraph  Company.  The  real  ben- 
efit and  advantage  growing  out  of  the  transaction  enured 
exclusively  to  the  original  corporators  in  the  first  Bell  Tele- 
phone Company  of  Missouri,  including  the  plaintiff  himself, 
as  it  was  the  means  whereby  that  corix)ration  was  enabled 
successfully  to  accomplish  the  object  of  its  incorporation,  but 
against  them,  as  has  already  been  shown,  the  plaintiff  makes 
no  claim.  To  enforce  his  claim  against  the  existing  corpora- 
tion is  not  only  to  compel  his  original  associates  to  contribute, 
but  also  the  stockholders  of  the  District  Telegraph  Company, 
who  became,  by  virtue  of  the  transaction,  stockholders  in  the 
defendant  corporation;  but  they  made  no  such  bargain  as 
that.  The  transaction,  whatever  it  was,  was  reduced  to  writ- 
ing at  the  time  and  put  on  record,  as  a  part  of  the  proceedings 
of  the  stockholders  of  the  Bell  Telephone  Company  of  Mis- 
souri, in  the  recitals  and  resolution  already  set  out,  and  is  cor- 
rectly characterized  in  them  as  an  agreement  on  the  part  of 
the  plaintiff  to  surrender  to  the  company  250  shares  of  the 
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stock  previously  allotted  to  him,  for  the  purpose  of  eflPecting  a 
consolidation  with  the  American  District  Telegraph  Company 
of  St.  Louis,  the  250  shares  so  surrendered  to  be  retained  in 
the  possession  of  the  company,  subject  to  be  issued  thereafter 
for  that  purpose.  There  is  nothing  whatever  in  this  statement 
to  suggest  or  to  warrant  the  conclusion  that  there  was  any 
sale  of  this  stock  by  the  plaintiff  to  the  company,  or  any  loan 
or  advance  of  it  for  its  uses,  for  which  it  was  expected  any  re- 
turn or  payment  should  be  made. 

The  plan  for  the  organization  of  the  company,  both  in  its 
general  outhnes  and  in  its  details,  was  the  plaintiff's  own 
scheme,  of  which  he  continued  to  have  control  until  its  con- 
summation, as  he  himself  testifies.  The  original  plan  was, 
that  he  was  to  retain  2230  shares  out  of  4000  of  the  capital 
stock  of  the  new  company ;  but  it  was  an  essential  part  of  his 
undertaking  to  acquire  the  property  and  franchises  of  the 
American  District  Telegraph  Company  of  St.  Louis.  He  be- 
came satisfied  that  the  best  way  to  accomplish  that  was  by 
the  consolidation  of  the  two  companies  as  actually  effected, 
and  to  ensure  this  it  became  necessary  for  him  to  diminish  the 
relative  quantity  of  his  interest  in  the  capital  of  the  consoU- 
dated  company  ;  and  to  this  end,  and  for  this  consideration,  as 
actually  and  fully  expressed  in  the  resolution  adopted  by  the 
stockholders,  of  whom  he  was  chief,  he  agreed  to  surrender  to 
the  company  250  shares  of  the  stock  previously  intended  for 
himself.  He  asked  no  one  to  contribute ;  he  certainly  did  not 
contemplate  the  return  of  the  stock  in  kind,  for  that  was  im- 
possible ;  it  is  not  a  reasonable  inference,  from  the  facts  and 
circumstances,  that  he  expected  any  payment.  It  is  clear,  be- 
yond doubt,  that  those  with  whom  he  was  deahng  had  no 
reason  to  believe  the  existence  of  any  expectation  of  that  kind 
on  his  part.  It  was  certainly  treated  and  considered  at  the 
time  as  a  part,  and  a  necessary  part,  of  the  arrangement  by 
which  the  plaintiff  himself  performed  his  own  engagements 
with  the  National  Bell  Telephone  Company  for  the  purpose  of 
putting  into  successful  operation  the  scheme  which  he  had  or- 
ganized by  the  formation  of  the  Bell  Telephone  Company  of 
Missouri. 
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The  plaintiff,  as  a  part  of  his  case,  read  in  evidence  from  the 
minute  book  of  the  Bell  Telephone  Company  of  Missouri  the 
act  and  agreement  of  consoUdation  between  it  and  the  Ameri- 
can District  Telegraph  Company  of  St.  Louis,  in  which  it  is 
recited  that  the  party  of  the  first  part,  the  Bell  Telephone 
(;?ompany  of  Missouri,  "has  purcliased  and  is  now  owner  of  25() 
shares  of  its  capital  stock ; "  and  this  recital  is  relied  upon  as 
an  admission  that  the  transaction  Avas  one  of  purchase  and  sale, 
and  not  a  voluntary  surrender  of  the  right  to  unissued  stock. 
The  recital,  however,  has  no  effect  as  an  estoppel,  the  plaintiff 
being  no  party  to  the  deed  which  contains  it,  and  acquiring  no 
rights .  on  the  faith  of  it ;  and  it  is  in  fact  an  innocent  mis- 
description of  a  transaction,  the  real  nature  of  which  fully  and 
unambiguously  appears  from  the  other  record  of  the  same 
company,  where  it  speaks  of  and  records  the  transaction  as  it 
occurred  and  when  it  took  place,  being  made,  indeed,  for  that 
very  purpose. 

We  are,  therefore,  of  opinion  that  the  jury  would  not  have 
been  warranted  in  drawing  the  conclusion  of  fact,  from  the 
evidence  in  the  case,  that  there  was  any  such  agreement  as 
that  sued  on,  and  that  the  relation  of  the  parties,  as  shown  in 
the  circumstances  of  the  transaction,  was  not  such  as,  in  con- 
templation of  law,  to  give  rise  to  any  such  Uabihty. 

The  ruUng  of  the  Circuit  Court  was,  therefore,  correct,  and  , 
its  judgment  is 

Affirmd. 


WHITFORD  V,  CLARK  COUNTY. 

ERROE   TO    THE     CIRCUIT   COURT    OF    THE   UNITED   STATES    FOB  THE 
EASTERN    DISTRICT    OF   MISSOURI. 

Argued  December  6,  7, 1886.  —  Decided  December  20, 1886. 

When  a  witness,  whose  deposition  is  taken  de  bene  esse  under  Rev.  Stat.  §  86S, 
lives  more  than  100  miles  from  the  place  of  trial  when  the  deposition 
Is  taken,  it  will  be  presonied  that  he  continues  to  live  there  at  the  time  of 
trial,  and  no  further  proof  on  that  subject  need  be  offered  by  the  party 
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offering  the  deposition  unless  this  presumption  is  overcome  by  proof 
from  the  other  side ;  but  if  it  be  overcome,  aud  the  party  offering  the 
deposition  has  knowledge  of  his  power  to  get  the  witness  in  time  to 
secure  an  attendance  at  the  trial,  the  deposition  will  be  excluded.  This 
rule  does  not  apply  to  depositions  takeu  under  §  8G6. 
When  the  statutes  of  the  United  States  make  special  provisions  as  to  tlie 
competency  or  admissibility  of  testimony,  they  must  be  followed  in  the 
courts  of  the  United  States;  and  not  the  laws  or  practice  of  the  State  in 
which  the  court  Is  held,  when  they  are  different. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mi\  Clinton  Rowdl  and  Mr,  John  B.  Henderson  for  plaintiff 
in  error.    Mr.  II.  A.  Clover  was  with  them  on  the  brief. 

Mr.  Matthew  G.  Reynolds  and  Mr.  William  H.  Hatch  for 
defendant  in  error.  Mr.  Thomas  J.  C.  Fogg  and  Mr.  James 
M.  Lewis  were  with  them  on  the  brief. 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the  court. 

In  this  case  the  trial  was  by  the  court,  a  jury  having  been 
waived.  The  record  presents  a  special  finding  of  facts  and 
certain  exceptions  to  the  rulings  of  the  court  on  the  admissi- 
bility of  testimony.  Upon  the  facts  as  found  we  should  have 
had  no  hesitation  in  affirming  the  judgment,  but  in  the  ruHngs 
excepted  to  there  was  error.  As  part  of  the  evidence  on 
which  the  findings  were  made,  the  court,  against  the  objections 
of  Whitford,  the  plaintiff  in  error,  allowed  a  deposition  of  N, 
T.  Cherry,  taken  de  bene  esse  under  §  863  of  the  Revised  Stat- 
utes, to  be  read,  when  it  was  made  to  appear  before  the  read- 
ing that  the  witness  was  himself  actually  present  in  court, 
ready  and  able  to  testify  in  the  case  if  called.  From  the  opin- 
ion tiled  on  the  decision  of  a  motion  for  a  new  trial,  Whitford 
V.  Clark  County^  13  Fed.  Rep.  837,  it  appears  that  the  court 
held  the  rule  on  this  point  "  to  be  that  when  a  deposition  in  a 
civil  action  has  been  duly  taken,  because  the  witness  resides 
more  than  one  hundred  miles  distant,  said  deposition  is  admis- 
sible, subject,  however,  to  the  right  of  the  adverse  party  to 
place  him  on  the  witness  stand  if  present.    Such  is  understood 
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^  to  be  the  true  rule,  although  decided  cases  are  not  fully  in 
accord."  But  by  §  865  of  the  Revised  Statutes  it  is  expressly 
provided,  that,  "  unless  it  appears  to  the  satisfaction  of  the 
court  that  the  witness  is  then  dead,  or  gone  out  of  the  United 
States,  or  to  a  greater  distance  than  one  hundred  miles  from 
the  place  where  the  court  is  sitting,  or  that,  by  reason  of  age, 
sickness,  bodily  infirmity,  or  imprisonment,  he  is  unable  to 
travel  and  appear  at  court,  such  deposition  shall  not  be  used 
in  the  cause."  This  was  first  enacted  in  the  judiciary  act  of 
September  24,  1T89,  c.  20,  §  30,  1  Stat.  90,  and  it  has  been  in 
force  from  that  time  until  now.  In  Patapsco  Ins,  Co.  v. 
Southgate^  5  Pet.  604,  617,  it  was  said,  in  reference  to  this  pro- 
vision, that  "  the  act  declares  expressly  that,  unless  the  same 
(that  is,  the  disability)  shall  be  made  to  appear  on  the  trial, 
such  deposition  shall  not  be  admitted  or  used  in  the  cause. 
This  inhibition  does  not  extend  to  the  deposition  of  a  witness 
living  at  a  greater  distance  from  the  place  of  trial  than  one 
hundred  miles;  he  being  considered  permanently  beyond  a 
compulsory  attendance.  The  deposition  in  such  case  may  not 
always  be  absolute,  for  the  party  against  whom  it  is  to  be 
used  may  prove  that  the  witness  has  removed  within  the  reach 
of  a  svhpcena  after  the  deposition  was  taken ;  and  if  that  fact 
was  known  to  the  party,  he  would  be  bound  to  procure  his 
personal  attendance.  The  onus,  however,  of  proving  this 
would  rest  upon  the  party  opiX)sing  the  admission  of  the  dep- 
osition in  evidence.  It  is,  therefore,  a  deposition  taken  de 
bene  esse^  And  in  The  Samudy  1  Wheat.  9,  15,  Chief  Justice 
Marshall  said,  a  deposition  taken  under  the  statute  de  heiie  esse 
"  can  be  read  only  when  the  witness  himself  is  unattainable." 
See  also  Ilarrk  v.  Wall,  7  IIow.  692,  and  liutherford  v. 
Geddes,  4  Wall.  220,  224.  It  thus  appears  to  have  been 
established  at  a  very  early  date  that  depositions  taken  de  hene 
esse  could  not  be  used  in  any  case  at  the  trial  if  the  presence 
of  the  witness  himself  was  actually  attainable,  and  the  party 
oflPering  the  deposition  knew  it,  or  ought  to  have  known  it. 
If  the  witness  lives  more  than  one  hundred  miles  from  the 
place  of  trial,  no  subpivna  need  be  issued  to  secure  his  compul- 
sory attendance.    So,  too,  if  he  Uved  more  than  one  hundred 
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miles  away  when  his  deposition  was  taken,  it  will  be  presumed 
that  he  continued  to  live  there  at  the  time  of  the  trial,  and 
no  further  proof  on  that  subject  need  be  furnished  by  the 
party  offering  the  deposition,  unless  this  presumption  shall  be 
overcome  by  proof  from  the  other  side.  But  if  it  be  over- 
come, and  the  party  has  knowledge  of  his  power  to  get  the 
mtness  in  time  to  enable  him  to  secure  an  attendance  at  the 
trial,  he  must  do  so,  and  the  deposition  will  be  excluded. 
Such  was  this  case.  While  the  witness  lived  more  than  one 
hundred  miles  from  the  place  of  trial  when  his  deposition  was 
taken,  he  was  actually  in  court,  ready  and  able  to  testify 
when  his  testimony  was  needed  at  the  trial.  His  deposition, 
therefore,  was  not  admissible.  The  rulings  of  the  circuit 
courts  have  uniformly  been  the  same  way,  so  far  as  we  know. 
While  some  have  gone  beyond  the  decision  in  Patapsco  Iiw, 
Co.  V.  Southgate^  none  have  fallen  short  of  it.  Lessee  of 
Penns  v.  Ingraham^  2  Wash.  C.  C.  487,  decided  in  1811 ; 
Lessee  of  Brown  v.  Galloway^  Pet.  C.  C.  291,  294,  decided  in 
1816 ;  Pettibone  v.  Derringer,  4  Wash.  C.  C.  215,  219,  decided 
in  1818;  Russell  v.  Ashley,  Hemp.  546,  549;  Ward  v.  Arm- 
strong, 6  McLean,  44. 

As  to  depositions  taken  under  a  dedimus  jpotestatem  in  ac- 
cordance with  §  866  of  the  Kevised  Statutes,  this  provision  of 
§  865  does  not  apply,  for  it  is  expressly  so  enacted  in  that  sec- 
tion. When  the  statutes  -of  the  United  States  make  special 
provisions  as  to  the  competency  or  admissibility  of  testimony, 
they  must  be  followed  in  the  courts  of  the  United  States,  and 
not  the  laws  or  the  practice  of  the  State  in  which  the  court  is 
held  when  they  are  different.  Potter  v.  National  Bank,  102 
U.  S.  163,  165;  King  v.  Worthington,  104  U.  S.  44,  50 ;  Brad- 
ley V.  United  States,  104  U.  S.  442 ;  Lx  parte  Fish,  113  U.  S. 
713,  721. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  dir- 
rections  for  a  new  trial. 
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ASHBT  V.  HALL. 

APPEAL  FROM  THE  SUPREME  COURT  OF  THE  TERRITORY  OF 
MONTANA. 

Argued  November  10, 1886.  —  Decided  December  18, 1886. 

The  entry  in  the  Land  Office  of  a  portion  of  the  public  lands  in  the  Terri- 
tory of  Montana,  settled  upon  and  occupied  as  a  town-site,  under  the  act  of 
Congress  of  March  2d,  1867,  "  for  the  relief  of  the  inhabitants  of  cities 
and  towns  on  tlie  public  lands,"  being  "lu  trust  for  the  several  use  and 
benefit  of  the  occupants  tiiereof,  according  to  their  respective  interests; 
the  execution  of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town, 
and  the  proceeds  of  the  sales  thereof,  to  be  conducted  under  sucli  rules 
and  regulations  as  may  be  prescribed  by  the  legislative  autliority  of  the 
State  or  Territory  in  which  the  same  may  be  situated,"  it  was  held  that 
the  occupant  of  a  lot  in  the  town  which  had  been  surveyed  and  platte<l 
into  streets,  alleys,  blocks,  and  lots,  continued  to  possess  after  such 
entry  the  same  right  of  way  over  an  adjoining  alley  which  he  had  previ- 
ously possessed  as  appurtenant  to  his  lot. 

The  interests  which  the  occupants  possessed  previous  to  the  entry,  either 
in  the  land  occupied  by  them  or  In  rights  of  way  over  adjoining  streets 
and  alleys,  were  secured  by  it. 

The  power  vested  in  the  legislature  of  the  Territory  was  confined  to  regu- 
lations for  the  disposal  of  the  lots  and  the  proceeds  of  the  sales.  These 
regulations  might  extend  to  provisions  for  the  ascertainment  of  the 
nature  and  extent  of  the  occupancy  of  different  claimants  of  lots,  and 
the  execution  and  delivery  to  those  found  to  be  occupants  in  good  faitli 
of  some  official  recognition  of  title  in  the  nature  of  a  conve3ance;  but 
they  could  not  authorize  any  diminution  of  the  rights  of  the  occupants 
when  the  extent  of  their  occupancy  was  established. 

The  legislature  of  the  Territory  could  not,  under  the  authority  conferred  by 
the  above  act  of  Congress,  change  or  close  the  streets,  alleys,  and  blocivs 
of  the  town  by  a  new  survey.  Whatever  power  it  may  have  over  them 
does  not  come  from  the  town-site  act,  but,  if  it  exist  at  all,  from  t^e 
general  grant  of  legislative  power  under  the  organic  act  of  the  Territory. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Eppa  ITunton  for  appellant.     Mr.  Jeff.  Chandler  was 
with  him  on  the  brief. 

Ko  appearance  for  appellees. 
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Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  case  comes  from  the  Supreme  Court  of  Montana.  It 
was  a  suit  to  abate  an  obstruction  in  an  alley  in  the  city  of 
Helena,  in  that  Territory.  The  plaintiffs  are  the  owners  of 
certain  lots  in  a  block  bordering  on  the  alley,  over  which  they 
claim  a  right  of  way ;  an  easement  which  they  or  their  pred- 
ecessors used  and  enjoyed  from  1866  to  1871,  when  the 
defendant  caused  the  obstruction  complained  of. 

In  the  pleadings  and  in  the  findings  several  facts  are  as- 
sumed to  be  well  known,  upon  which  no  infonnation  is  given ; 
as  that  the  lands  within  the  city  of  Helena  were,  in  1869, 
entered  in  the  local  land  office,  by  the  probate  judge  of  the 
county,  under  the  town-site  act ;  and  that  th^e  was  an  addi- 
tion to  the  original  limits  of  Helena,  known  as  Scott's  Addi- 
tion, within  which  are  the  lots  owned  by  the  plaintiffs.  It 
would  have  facilitated  the  examination  of  the  case  if  these 
facts  had  been  stated  with  some  particularity,  rather  than 
assumed  to  be  within  the  knowledge  of  the  court. 

The  case  was  brought  in  one  of  the  District  Courts  of  the 
Territory,  and  was,  by  stipulation  of  the  parties,  tried  with- 
out a  jury.  The  facts  as  found,  so  far  as  they  are  material, 
are  substantially  as  follows:  In  1866  Scott's  Addition  to 
Helena  was  laid  out,  surveyed,  and  platted  into  streets,  blocks, 
lots,  and  alleys.  The  alleys  ran  through  the  centre  of  the 
blocks,  and  were  sixteen  feet  in  width.  The  lots  of  the  plain- 
tiffs adjoined  one  of  these  alleys,  the  passage  in  which  was 
obstructed  by  a  fence  placed  across  it  by  the  defendant.  The 
title  to  the  gi'ound  occupied  by  the  town,  including  the  streets 
and  alleys,  was  in  the  United  States,  until  the  entry  of  the 
town-site  in  1869.  The  original  occupants  of  the  lots  recog- 
nized the  existence  of  the  alley,  as  did  their  grantees  and  suc- 
cessors in  interest,  until  such  entry,  and  received  their  deeds 
bounded  thereon.  The  principal  use  of  the  alley  was  to  take 
in  wood  and  hay  for  the  adjoining  occupants,  and  for  the  in- 
gress and  egress  of  their  cows.  The  plaintiffs  and  their  pred- 
ecessors in  interest  had  made  valuable  improvements  upon  the 
lots,  to  which  they  held  a  possessory  right  at  the  time  of  the 


Digitized  by 


Google 


528  OCTOBER  TERM,    1886. 

Opinion  of  the  Court. 

entry  of  the  town-site.  Some  time  afterwards,  a  new  survey 
and  a  map  of  the  town  were  made,  by  direction  of  the  pro- 
bate judge,  as  trustee,  and  were  approved  by  the  county  com- 
missioners. The. survey  and  map  did  not  show  the  alley  in 
question,  and  no  proceedings  were  taken  to  correct  them  in 
that  particular;  and  they  were  filed  with  the  clerk  and  re- 
corder of  the  county.  In  1871,  the  defendant  entered  upon 
and  occupied  the  land  embracing  the  alley  in  question ;  and, 
in  1872,  he  received  a  deed  of  the  same  from  the  probate 
judge,  no  adverse  claim  having  been  presented. 

From  the  facts,  of  which  the  above  is  a  brief  statement,  the 
District  Court  found,  as  a  conclusion  of  law,  that,  at  the  time 
of  the  entry  of  the  town-site  by  the  probate  judge,  the 
l)laintiflFs  and  o^ers,  as  adjacent  lot-owners,  had  a  subsisting 
and  valid  right  in  the  alley,  and  to  the  use  thereof;  that  the 
probate  judge  entered  the  same  in  connection  with  the  town- 
site  in  trust,  with  the  usual  rights  and  interests  therein;  that 
his  subsequent  conveyance  thereof  to  defendant  was  void  and 
inoperative;  and,  therefore,  the  non-presentation  of  an 
adverse  claim  to  defendant's  application  for  the  ground  was 
immaterial. 

The  court,  accordingly,  adjudged  that  the  plaintiffs  were 
entitled  to  a  right  of  way  over  the  sixteen  feet  of  ground  ad- 
joining their  lots,  and  to  the  use  of  it  as  an  alley-way  without 
let  or  hindrance  from  the  defendant  or  any  one  acting  under 
him;  and  declared  that  the  fence  erected  across  it  was  a  nui- 
sance, to  be  removed  by  the  sheriff  of  the  county,  and  that  the 
defendant  and  his  servants  be  forever  enjoined  from  erecting 
any  fence  or  other  obstruction  upon  the  ground.  This  decree 
was  affirmed,  on  appeal,  by  the  Supreme  Court  of  the  Terri- 
tory, and  from  the  judgment  of  the  latter  court  the  case  is 
brought  here. 

The  act  of  Congress  of  March  2,  1867,  "  for  the  reUef  of  the 
inhabitants  of  cities  and  towns  upon  the  pubUc  lands,"  14  Stat. 
541,  c.  177,  the  substance  of  which  has  been  carried  into  the 
Revised  Statutes,  §  2387,  provided  that  "Whenever  any  por- 
tion of  the  pubUc  lands  have  been,  or  shall  be,  settled  upon  and 
occupied  as  a  town-site,  and  therefore  not  subject  to  entry 
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under  the  agricultural  preemption  laws,  it  shall  be  lawful,  in 
case  such  town  shall  be  incorporated,  for  the  corporate  authori- 
ties thereof,  and  if  not  incorporated,  for  the  judge  of  the 
county  court  for  the  county  in  which  such  town  may  be  situ- 
ated, to  enter  at  the  proper  land  oflSce,  and  at  the  minimum 
price,  the  land  so  settled  and  occupied  in  trust  for  the  several 
use  and  benefit  of  the  occupants  thereof,  according  to  their 
respective  interests ;  the  execution  of  which  trust,  as  to  the  dis- 
posal of  the  lots  in  such  town,  and  the  proceeds  of  the  sales 
thereof,  to  be  conducted  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  legislative  authority  qJL  the  State  or 
Territory  in  which  the  same  may  be  situated."  It  also  pro- 
vided that  any  act  of  said  tnistee  not  made  in  conformity  with 
the  rules  and  regulations  mentioned,  should  be  void. 

As  thus  seen,  the  act  required  the  entry  of  land  settled  upon 
and  occupied,  to  be  in  trust  "  for  the  several  use  and  benefit  of 
the  occupants  thereof  according  to  their  respective  interests." 
The  very  notion  of  land  settled  upon  and  occupied  as  a  town- 
site  impUes  the  existence  of  streets,  alleys,  lots,  and  blocks ; 
and  for  the  possession  of  the  lots,  and  their  convenient  use  and 
enjoyment,  there  must  of  necessity  be  appurtenant  to  them  a 
right  of  way  over  adjacent  streets  and  alleys.  The  entry  of 
the  land  carried  with  it  such  a  right  of  way.  The  streets  and 
alleys  were  not  afterwards  at  the  disposal  of  the  government, 
except  as  subject  to  such  easement. 

That  poilion  of  the  town  known  as  Scott's  Addition,  within 
which  is  the  alley  in  controversy,  was  laid  out  and  platted  into 
streets,  alleys,  blocks,  and  lots,  as  early  as  1866;  and  the  lots 
were  occupied,  in  conformity  with  that  survey  and  plat,  when 
the  entry  was  made.  The  right  of  way,  and  all  appurtenances 
to  the  lots,  which  were  held  by  the  occupants  under  their  pos- 
sessory claims,  continued  after  the  entry,  and  the  receipt  of 
their  deeds  or  other  evidences  of  title,  as  before,  with  the  addi- 
tional support  arising  from  the  change  of  their  possessory 
claims  to  estates  in  fee. 

The  power  vested  in  the  legislature  of  the  Territory  in  the 
execution  of  the  trust,  upon  which  the  entry  was  made,  was 
confined  to  regulations  for  the  disposal  of  the  lots  and  the  pro- 
VOL.  cxix— 84 
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ceeds  of  the  sales.  These  regulations  might  extend  to  pro- 
visions for  the  ascertainment  of  the  nature  and  extent  of  the 
occupancy  of  different  claimants  of  lots,  and  the  execution  and 
delivery  to  those  found  to  be  occupants  in  good  faith  of  some 
official  recognition  of  title,  in  the  nature  oi  a  conveyance. 
But  they  could  not  authorize  any  diminution  of  the  rights  of 
the  occupants,  when  the  extent  of  their  occupancy  was  estab- 
lished. The  entry  was  in  trust  for  them,  and  nothing  more 
was  necessary  than  an  official  recognition  of  the  extent  of 
their  occupancy.  Under  the  authority  conferred  by  the  town- 
site  act,  the  legislature  could  not  change  or  close  the  streets, 
alleys,  and  blocks  of  the  town  by  a  new  survey.  "Whatever 
power  it  may  have  had  over  them  did  not  come  from  that  act, 
but,  if  it  existed  at  all,  from  the  general  grant  of  legislative 
power  under  the  organic  act  of  the  Territory. 

The  plaintiffs  taking  the  lots  they  occupied,  with  the  right 
of  way  appurtenant  thereto,  that  is,  over  the  alley  on  which 
the  lots  were  situated,  which  they  had  previously  enjoyed,  the 
action  of  the  probate  judge  in  conveying  the  alley  to  the  de- 
fendant was  illegal  and  void.  The  intrflsion  of  the  defendant 
thereon  was,  therefore,  a  trespass,  and  the  fence  erected  by 
him,  to  bar  the  passage  through  it,  was  a  nuisance  to  be 
abated* 

The  judgment  of  the  court  hdow  is  affirmed. 


SUTTEE  V.  ROBINSON. 

APPEAL   FROM   THE  CIRCUIT  COURT  OF  THE   UNITED   STATES    FOR 
THE   NORTHERN   DISTRICT   OF   ILLINOIS. 

Argued  December  0, 10, 1886.  — Decided  December  20, 1886. 

A  patentee  is  not  at  liberty  to  insist  in  tlie  courts  upon  a  constrnctioii  of 
his  patent  which  the  Patent  Office  required  him  to  expressly  abandon 
and  disavow  as  the  condition  of  the  issue  of  his  patent. 

Shepard  v.  Carrigan,  116  U.  S.  593,  affirmed. 
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Tlie  improvement  in  the  apparatus  for  resweating  tobacco  which  was  pa- 
tented to  Abraham  Robinson,  June  10, 1879,  by  Letters  Patent  No.  216, 298, 
consisted  in  the  substitution  of  a  wooden  vessel  in  place  of  a  metallic 
one  for  holding  the  tobacco  while  being  resweated. 

Bill  in  equity  for  the  infringement  of  letters-patent.  The 
case  is  stated  in  the  opinion  of  the  court. 

J/>.  Thomas  A.  Banning  tov  appellants.  Mr,  Ephraim 
Ba/nning  was  with  him  on  the  brief. 

Mr.  John  W,  M^mday  for  appellees.     Mr,  Edmund  Adcock  ^ 
was  with  him  on  the  brief. 

Mb.  Justice  Mattuews  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  filed  by  Isaac  Robinson  and  Abraham 
Robinson  against  the  appellants  to  restrain  an  alleged  infringe- 
ment of  letters-patent  granted  by  the  United  States  to  Abraham 
Robinson  on  June  \%  1879,  for  an  improved  apparatus  for  re- 
sweating  tobacco.  The  defences  reUed  on  are,  that  the  patent 
is  invalid  for  want  of  novelty,  and  a  denial  of  the  alleged  in- 
fringement. The  specifications  and  claims  of  the  patent,  ^nth 
reference  to  accompanying  drawings,  [p.  583,]  ai^  as  follows : 

"  Figure  1  is  a  top  or  plan  view  of  an  apparatus  embodying 
my  improvements,  and  Fig.  2  is  a  vertical  central  section  of 
the  steam-receiver  and  tobacco-holder. 

"  Like  letters  of  reference  indicate  Uke  parts. 

"  It  is  usual  to  soften  the  leaves  of  tobacco,  as  is  well  known, 
in  order  to  prepare  them  for  being  manufactured  into  cigars 
and  other  manufactured  goods,  and  to  bring  out  a  good  and 
uniform  color.  This  has  been  done  heretofore  in  various  ways, 
and,  among  others,  by  dampening  the  leaves  and  exposing 
them  to  heat  while  in  that  condition. 

"  The  object  of  this  invention  is  to  provide  improved  means 
for  exposing  the  leaves  to  the  action  of  steam  for  the  purposes 
above  set  forth ;  and  to  that  end  my  invention  consists  of  a 
tobacco-holding  vessel  made  of  wood  sufficiently  porous  to  per- 
mit the  steam  to  percolate  through  it,  in  combination,  sub- 
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stantially  as  hereinafter  described,  with  a  steam-generating  ap- 
paratus and  a  steam-receiving  chamber  smromiding  the  vessel 
for  containing  the  tobacco. 

"  I  am  aware  that  the  general  structural  plan  of  the  appa- 
ratus hereinafter  described  is  old,  and  I  do  not,  therefore,  here 
intend  to  claim  the  same  independently  of  a  tobacco-receiving 
vessel  made  of  wood  sufficiently  porous  to  permit  the  steam  to 
percolate  through  it,  as  and  for  the  purposes  set  forth,  the  said 
wooden  vessel  constituting,  as  I  beheve,  an  improvement  upon 
the  apparatus  heretofore  in  use,  for  the  reason  that,  in  employ- 
ing wood  instead  of  metal  in  the  construction  of  the  said 
vessel,  the  tobacco  is  prevented  from  being  tainted,  and  may 
be  kept  continually  moist  by  the  action  of  the  steam  instead 
of  being  merely  heated  and  sweated  by  it,  or  steamed  only  by 
the  generation  of  steam  in  the  same  vessel  containing  the  to- 
bacco, it  being  obvious  that,  if  the  tobacco-receiving  vessel  be 
made  of  metal,  as  heretofore  in  devices  of  this  class,  the  steam 
in  an  outer  surrounding  vessel  would  merely  heat  the  tobacco 
and  sweat  it  without  imparting  new  moisture  to  it.  Neither 
do  I  here  intend  to  claim  the  process,  as  such,  of  steaming 
tobacco. 

"  In  the  drawings  A  represents  an  ordinary  boiler  for  gen- 
erating steam.  B  is  a  tank  or  vessel  fqr  receiving  the  steam 
generated  by  the  boiler  A.  C  is  a  tight  wooden  vessel  for  re- 
ceiving the  tobacco  to  be  treated.  This  vessel  should  be  pro- 
vided with  a  tight-fitting  cover,  a.  I  make  the  vessel  C  of 
wood,  as  an  essential  feature  of  my  invention,  in  order  that 
the  steam  may  sweat  or  percolate  through  it  from  the  tank  B, 
and  so  that  the  tobacco  will  not  be  tainted  by  contact  with 
metal.  The  vessel  C  is  enough  smaller  than  the  tank  B  to  be 
suspended  in  the  latter  and  leave  an  annular  space,  i,  between 
the  two,  as  Avell  as  a  space  underneath  the  bottom  of  the  vessel 
0,  as  shown.  The  space  h  should  also  be  covered.  In  order 
to  provide  a  cover  for  the  space  J,  and  also  suspend  the  vessel 
C  finnly  in  the  tank  B,  I  employ  an  annular  rim  or  lid,  c, 
having  an  upwardly-turned  flange,  c\  fitted  to  the  vessel  C, 
and  a  downwardly-turned  flange,  e",  fitted  to  the  tank  B,  screws 
or  other  fastenings  passing  through  the  flanges  into  the  parts 
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to  which  they  are  fitted;  but  it  is  not  essential  that  these 
flanges  should  be  continuous  or  extend  entirely  around  the 
vessels.  Neither  is  it  essential  that  the  flanged  portions  of  the 
lid  c  should  be  continuous,  or  in  the  same  piece  with  the  re- 


maining  part  of  the  said  lid.    It  is,  in  fact,  much  the  easier 
way  to  make  the  flanged  portions   separately  from  the  Ud 
proper,  and  I  have  represented  them  as  made  in  that  manner. 
"  I  do  not,  however,  here  intend  to  be  restricted  to  any  par- 
ticular way  of  applying  the  lid  c  and  suspending  the  vessel  C, 
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as  both  may  be  done  in  various  suitable  ways ;  but  I  deem  the 
manner  shown  to  be  the  best. 

''D  is  a  steam-pipe  leading  from  the  upper  part  of  the 
boiler  A  mto  the  upper  part  of  the  space  J,  and  E  is  a  water- 
pipe  leading  from  the  lower  part  of  the  said  space  into  the 
lower  part  of  the  boiler.  To  use  this  apparatus  for  the  pur- 
pose for  which  it  is  intended,  the  water  in  the  boiler  should  be 
heated  until  steam  is  generated.  The  tobacco  to  be  treated 
should  be  placed  in  the  vessel  C  and  covered,  the  tobacco 
being  then  in  the  condition  in  which  it  exists  when  taken 
from  the  cases  or  packages  in  which  it  may  have  been  packed 
by  the  producers  or  shippers. 

"  The  water,  as  well  as  the  steam,  will  enter  the  space  h  and 
produce  a  sufficient  temperature  in  the  vessel  C  to  sweat  the 
tobacco  therein,  the  steam  producing  moisture  in  the  vessel  C 
by  sweating  or  percolating  through  it  from  the  space  I  in 
addition  to  the  moisture  originally  in  the  tobacco  before  it 
was  confined  in  the  vessel.  The  steam  which  enters  the  space 
i  through  the  pipe  D,  finding  a  lower  temperature  in  the  said 
space  than  in  the  boiler,  becomes  condensed,  and  is  added  or 
returned  to  the  volume  of  water  which  flows  from  the  said 
space  into  the  boiler,  and  thus  keeps  the  latter  supphed.  A 
circulation  of  water  and  steam  is  also  kept  up  to  a  certain 
extent. 

"  In  a  building  where  steam  is  supplied  through  pipes,  the 
steam  may  be  conducted  into  the  space  b  from  the  boiler 
which  supplies  the  steam,  wherever  the  boiler  may  be  situated. 
The  tobacco  should  be  exposed  to  this  treatment  from  three 
to  eight  days,  according  to  the  result  desired  to  be  produced, 
and  it  will  thus  be  rendered  soft  and  phable,  and  of  a  uniform 
and  dark  color,  without  being  in  any  way  injured.  The 
tobacco  prepared  in  this  manner  may  be  manufactured  into 
various  articles,  like  cigars  and  cigarettes. 

"  I  deem  it  preferable  to  make  the  tank  B,  as  well  as  the 
tank  C,  of  wood,  so  as  to  prevent  tainting  the  tobacco,  and  so 
as  to  render  the  apparatus  capable  of  treating  large  quantities 
of  tobacco  at  the  same  time,  and  without  making  the  appa- 
ratus heavy  and  expensive,  and  to  employ  a  boiler  wholly  de- 
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tached  from  the  tank  B,  excepting  by  the  steam  and  water 
pipes  connecting  the  same,  thus  enabling  me  to  make  the 
outer  or  larger  tank  of  wood  without  exposing  it  to  danger 
from  fire.  A  detached  boiler  amply  sufficient  to  be  employed 
iii  connection  with  very  large  tanks  will  be  comparatively 
simple  and  cheap. 

"  Having  thus  described  my  invention,  what  I  claim  as  new, 
and  desire  to  secure  by  letters-patent,  is  — 

"  1.  The  apparatus,  substantially  as  described,  for  treating 
tobacco,  to  wit :  The  tight  vessel  or  tank  B,  the  tight  vessel  C, 
made  of  wood  and  suspended  in  the  tank  B,  and  a  steam-gen- 
erator or  heater,  all  combined  and  operating  together,  substan- 
tially as  and  for  the  purposes  specified. 

"  2.  The  combination  of  the  boiler  A,  the  tight  tank  B, 
made  of  wood,  the  tight  vessel  C,  made  of  wood  and  sus- 
pended in  the  tank  B,  and  the  pipes  D  and  E  entering  the 
tank  B  and  the  boiler,  all  arranged  and  operating  substantially 
as  and  for  the  purposes  specified." 

On  the  hearing  in  the  Circuit  Court  it  was  found,  upon  the 
evidence,  that  the  device  used  by  the  defendants  differed  from 
that  of  the  complainants,  as  described  in  the  patent,  only  in 
this  respect,  that  the  defendants'  tobacco-holder  is  not  made 
tight  so  as  to  exclude  moisture  except  through  the  pores  of 
the  wood ;  the  defendants  using  the  ordinary  tobacco  cases  in 
which  the  leaf  tobacco  comes  packed,  to  hold  the  tobacco 
during  the  process  of  resweating.  It  Avas  contended  on  the 
part  of  the  defendants  that  this  was  a  substantial  difference, 
because  the  complainants'  claim  required  their  tobacco-holder 
to  be  tight  while  that  of  the  defendants  was  not.  In  dispos- 
ing of  the  case  upon  this  point,  the  judge  holding  the  Circuit 
Court,  in  his  opinion,  said :  "  The  essential  feature  of  com- 
plainants' invention  consists  in  subjecting  the  mass  of  leaf 
tobacco  to  moisture  and  heat  in  a  comparatively  close  wooden 
box  for  a  sufficient  time  to  have  it  undergo  the  process  of  re- 
sweating,  and  it  is  no  answer  to  complainants'  charge  of 
infringement  of  their  patent  to  say  that  defendants'  box  is 
not  quite  so  tight  as  that  complainants  deem  desirable  or  ne- 
cessary for  the  most  satisfactory  operation  of  their  device." 
Robinson  v.  Sutter,  10  Bissell,  100 ;  /SI  C  8  Fed  Rep.  828. 
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The  issue  as  to  novelty,  upon  the  proof,  was  also  decided 
n gainst  the  defendants,  for  the  reason  that  the  two  devices 
relied  upon  —  one  described  in  the  Oppelt  patent  of  June  16, 
1874,  and  the  other  in  the  Wenderoth  patent  of  July  16,  1878 
—  both  use  metal  tanks  and  a  metal  tobacco-holder.  It  was 
shown  that  contact  with  metal  taints  and  injures  the  tobacco 
operated  upon,  and  that  the  free  admission  of  steam  wets  and 
to  some  extent  cooks  the  tobacco ;  and  the  conclusion  of  the 
Circuit  Court  was,  that  "  the  porous  wooden  tobacco-holder 
devised  by  Robinson  seems,  from  the  proof,  to  stimulate  that 
slow  fermentation  and  action  in  the  constituent  elements  of 
the  leaf  which  is  required  to  make  the  whole  mass  homo- 
geneous." 

Upon  a  showing  made  by  the  defendants,  a  rehearing  of  the 
cause  was  granted,  and  further  proofs  taken.  Upon  that  hear- 
ing it  was  made  clearly  to  appear,  from  the  testimony,  that 
the  artificial  resweating  of  tobacco  had  been  effected  long  prior 
to  the  application  for  the  complainants'  patent,  by  means  of 
the  application  of  steam  in  a  chamber  adapted  for  that  pur- 
pose, applied  to  the  tobacco  while  in  the  ordinary  tobacco  cases 
in  which  the  leaf  tobacco  comes  packed,  just  as  the  defendants 
were  found  to  have  practised.  The  case,  however,  was  de- 
cided against  the  defendants  upon  another  ground,  as  appears 
from  the  opinion  of  the  judge  holding  the  Circuit  Court. 
BoUnson  v.  Sutter,  11  Fed.  Rep.  798.  He  said:  ''The  dis- 
tinctive feature  of  complainants'  device  for  resweating  tobacco 
is  the  water  tank  in  the  bottom  of  their  outer  chamber,  so  that, 
by  keeping  this  water  at  the  proper  temperature,  the  atmos- 
phere of  the  outer  chamber  can  be  kept  warm  and  humid, 
whereby  the  process  of  resweating  will  be  induced  and  carried 
on  to  whatever  extent  shall  be  deemed  desirable."  The  de- 
vices used  prior  to  Robinson's  invention,  and  proven  as  antici- 
pations, which  would  avoid  his  patent  for  want  of  novelty, 
were  found  not  to  meet  that  point  in  the  description  of  the 
complainants'  device,  inasmuch  as  the  outer  tank  in  each,  into 
which  the  steam  entered  for  the  purpose  of  heating  and  mois- 
tening the  tobacco,  had  specific  provision  made  in  it  for  draw- 
ing off  the  water  fonned  by  condensation  of  the  steam,  instead 
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of  being  arranged  so  as  to  hold  a  body  of  water  in  order  to 
equalize  and  maintain  the  temperature  of  the  vapor  in  the 
room  or  tank. 

The  defendants  had  also  introduced  in  evidence,  as  an  an- 
ticipation, a  patent  granted  in  1865  to  one  Iluse.  His  inven- 
tion is  described  in  his  specification  as  f oUows : , 

"  I  take  the  tobacco,  by  preference,  after  it  has  been  desic- 
cated and  packed  in  the  usual  manner  in  hogsheads  or  cases, 
and  which  it  is  well  known  are  not  by  any  means  so  close  as 
to  exclude  steam.  I  place  these  hogsheads  or  cases,  or  both, 
in  a  chamber  of  convenient  size,  and  which  can  be  closed  up 
steam-tight,  and  I  then  introduce  heat  and  moisture  by  means 
of  steam  apparatus,  such  as  generally  employed  for  heating 
buildings,  the  coils  or  congeries  of  pipe  being  arranged  in  any 
suitable  manner  for  a  proper  distribution  of  the  heat.  Some 
of  the  pipes,  about  one  half  of  them,  are  to  be  pierced  with 
very  small  holes,  to  permit  the  escape  of  steam  into  the  cham- 
ber. It  will  be  found  best  to  raise  and  maintain  the  tempera- 
ture at  about  150  degrees  Fahrenheit,  and  for  about  forty-eight 
hours  for  tobacco  which  has  been  well  desiccated,  a  longer  time 
being  required  when  treated  before  it  has  teen  well  dried.  At 
the  end  of  the  time  specified,  the  tobacco  should  be  examined, 
and,  so  soon  as  nicotine  is  well  developed,  which  will  be  indi- 
cated by  the  evolution  of  ammonia,  the  steam  must  be  shut 
off,  the  chamber  opened,  the  hogsheads  or  cases  opened,  the 
tobacco  all  opened  and  shaken  and  thoroughly  dried,  which  is 
best  done  in  an  open  and  well- ventilated  room ;  and  after  it 
has  been  well  dried  the  tobacco  will  be  found  to  be  thoroughly 
cured  and  ready  for  use,  and  further  fermentation  so  com- 
pletely stopped  that  it  can  be  repacked  and  kept  for  any 
desired  length  of  time. 

"  In  this  way  I  avoid  all  the  evil  consequences  of  the  method 
heretofore  practised,  while  at  the  same  time  it  will  enable  the 
planter  to  put  his  crop  of  tobacco  in  market  in  a  comparatively 
short  space  of  time. 

"  What  I  claim  as  my  invention,  and  desire  to  secure  by 
letters-patent,  is  the  process,  substantially  as  herein  described, 
of  curing  tobacco,  which  process  consists  in  subjecting  it  to 
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the  action  of  artificial  heat  and  steam  to  induce  the  required 
fermentation  until  nicotine  is  evolv^ed,  and  then  stopping  tho 
further  progress  of  fermentation  by  opening  the  packages  and 
thoroughly  drying  every  part,  substantially  as  described." 

In  respect  to  this,  the  Circuit  Court  said :  "  As  for  the  Iluse 
patent  of  1865^  it  was  only  a  box  heated  with  steam-coils,  in 
which  the  tobacco  was  to  be  placed  and  heated  by  the  radia- 
tion of  heat  from  the  pipes  and  the  introduction  of  live  steam." 
11  Fed.  Eep.  798. 

There  was,  accordingly,  a  decree  entered  in  favor  of  the 
complainants  for  an  injunction,  and  for  the  recovery  of 
$3309.30  damages  found  by  the  master.  The  defendants 
have  brought  the  present  appeal. 

It  sufficiently  appears  from  the  evidence,  that,  if  the  essen- 
tial and  sole  characteristic  of  the  complainants'  inv^ention  con- 
sists in  a  substitution  of  a  close  wooden  box,  to  hold  the  to- 
bacco while  being  subjected  to  the  process  of  resweating,  for 
metal  tobacco-holders  previously  in  use,  either  the  practice  of 
the  defendants  in  using  as  a  tobacco-holder  the  ordinary  to- 
bacco cases  in  which  tho  leaf  tobacco  comes  packed,  during 
the  process  of  resweuting,  is  not  an  infringement,  or,  if  it  be 
so  held,  the  complainants'  invention  was  anticipated  by  pthers 
long  prior  to  its  date.  This  is  shown  by  the  Iluse  patent,  and 
it  is  proven  to  have  been  employed  by  others,  particularly  by 
Louis  Specht  in  the  tobacco  factory  of  August  Beck  &  Co.,  in 
Chicago. 

It  only  becomes  important,  therefore,  to  consider  the  gmund 
finally  taken  in  sup{)ort  of  the  decree,  which  involves  the  ques- 
tion whether  the  appellees  are  entitled  to  claim  the  water  tank 
in  the  bottom  of  the  outer  cliamber,  and  the  use  of  water  in 
it,  whereby  the  atmosphere  of  the  outer  chamber  can  be  kept 
warm  and  humid,  so  that  tho  process  of  resweating  may  be 
induced  and  carried  on  to  any  desirable  extent.  In  this  con- 
nection it  becomes  important  to  consider  the  proceedings  in 
the  Patent  Office  in  the  granting  of  the  patent,  as  shown  by  the 
file-wrapper.  It  appears  from  the  transcript  of  the  record  in 
the  case  that  the  defendants  oflFered  in  evidence  a  copy  of  this 
lilc-wrapper  and  contents,  which  was  objected  to  as  incom- 
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petent  and  not  sufficiently  verified.  No  ruling  of  the  Circuit 
Court  seems  to  have  been  made  upon  the  objection,  and  the 
paper,  although  described  as  marked,  "Defendants'  exhibit, 
copy  of  the  file-wrapper  and  contents  of  the  Kobinson  patent," 
is  not  certified  as  a  part  of  the  evidence,  and  is  not  contained 
in  the  transcript.  It  does  not,  therefore,  appear  that  the 
paper  was  ever  before  the  court  below,  or  considered  by  it  in 
the  hearing  of  the  case.  In  this  court,  however,  on  the  hear- 
ing, by  consent  of  parties,  the  file- wrapper  and  contents  were 
ordered  to  be  made  a  part  of  the  record.  From  that  paper  it 
appears  that  the  original  specification,  on  which  the  applica- 
tion for  a  patent  was  based,  declared  that  the  petitioner  had 
invented  certain  new  and  useful  improvements  in  the  method 
as  well  as  apparatus  for  steaming  leaf  tobacco.  In  setting  out 
the  object  of  the  invention,  he  said :  "  The  object  of  this  in- 
vention is  to  provide  suitable  means  whereby  the  leaves  may 
be  subjected  to  the  process  of  sweating  by  means  of  steam  or 
water  under  the  influence  of  heat,  and  to  that  end  my  inven- 
tion consists  of  that  process  and  in  the  apparatus  by  means  of 
which  I  carry  on  the  said  process,  substantially  as  hereinafter 
specified." 

It  was  also  stated,  that  "  B  is  a  tank  or  vessel  for  containing 
water  and  receiving  the  steam  generated  by  the  boiler  A ; " 
and  that  "  steam  may  also  be  generated  in  the  space  by  filling 
the  latter  partly  with  water,  and  by  applying  heat  directly  to 
the  bottom  of  the  tank  B.  A  good  result  wiU  be  accomplished 
by  keeping  the  water  hot,  though  not  to  a  degree  sufficient  to 
generate  steam  to  any  appreciable  extent."  The  claims  were 
set  out  as  follows : 

"First.  The  method  or  art,  substantially  as  described,  of 
treating  tobacco,  to  wit,  by  placing  the  leaves  in  a  tight  vessel 
surrounded  or  partly  surrounded  by  a  chamber  for  containing 
water,  and  subjecting  the  tobacco  to  heat  by  heating  the  water 
in  the  said  chamber,  and  keeping  it  to  the  proper  temperature 
by  means  of  heat  appUed  to  the  said  chamber  continuously 
during  the  operation  of  sweating  the  leav^es,  substantially  as 
and  for  the  purpose  specified. 

"  Second.   The  method  or  art,  substantially  as  specified,  of 
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treating  tobacco,  to  wit,  by  placing  the  leaves  in  a  tight  vessel 
surrounded  by  a  steam  and  water-tight  chamber,  and  by  intro- 
ducing steam  into  the  said  chamber,  substantially  as  and  for 
the  purpose  specified. 

"  Third.  The  apparatus,  substantially  as  described,  for  treat- 
ing tobacco,  to  wit,  the  tight  vessel  or  tank  B,  the  tight  vessel 
C,  made  of  wood  and  suspended  in  the  tank  B,  and  a  steam 
generator  or  heater,  all  combined  and  operating  together,  sub- 
stantially as  and  for  the  purpose  specified. 

"  Fourth.  The  combination  of  the  boiler  A,  the  tight  taaik 
B,  made  of  wood,  the  tight  vessel  C,  made  of  wood  and  sus- 
pended in  the  tank  B,  and  the  pipes  D  and  E  entering  tie 
tank  B  and  the  boiler,  all  arranged  and  operating  substantially 
as  and  for  the  purpose  specified." 

This  application  was  filed  on  the  28th  of  February,  1879, 
and  rejected  by  the  Patent  Oflice  on  the  6th  of  March,  1879. 

Thereupon  the  apphcant  filed  certain  amendments  to  his 
specification,  by  striking  out  everything  that  related  to  the 
method  or  process  for  steaming  leaf  tobacco,  and  all  that  had 
reference  to  the  use  of  water  under  the  influence  of  heat,  as 
contained  in  the  tank  B,  and  the  first  two  claims.  Amend- 
ments were  also  made  by  inserting  other  parts  of  the  specifica- 
tion as  it  now  stands ;  amongst  others,  the  following :  "  I  make 
the  vessel  C  of  wood,  as  an  essential  feature  of  my  invention, 
in  order  that  the  steam  may  sweat  or  percolate  through  it 
from  the  tank  B,  and  so  that  the  tobacco  will  not  be  tainted 
by  contact  with  the  metal."  And  also  the  following :  "  The 
sfeam  producing  moisture  in  the  vessel  C,  by  sweating  or  per- 
colating through  it  from  the  space  J,  in  addition  to  the  mois- 
ture originally  in  the  tobacco  before  it  was  confined  in  the 
vessel." 

On  the  10th  of  April,  1879,  the  examiner  informed  the 
applicant  that  he  "  should  specifically  set  forth  that  the  struc- 
tural plan  of  the  device  is  old,  and  that  the  improvement  con- 
sists alone  in  making  the  vessel  C  of  wood  instead  of  metal, 
and  sufficiently  porous  to  permit  the  steam  to  percolate 
through  it." 

Thereupon  the  applicant  filed  an  amendment  by  inserting 
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the  following :  "  I  am  aware  that  the  general  structural  plan 
of  the  apparatus  hereinbefore  described  is  old,  excepting  that 
the  vessel  C  for  receiving  the  tobacco  has  not,  so  far  as  I  am 
aware,  heretofore  been  made  of  wood,  but  of  metal.  The 
making  of  the  vessel  C  of  wood,  and  sufficiently  porous  to 
permit  the  steam  to  percolate  tln-ough  it,  constitutes  the  essen- 
tial feature  of  this  invention.  When  metallic  vessels  are  em- 
ployed to  receive  the  tobacco,  it  is  liable  to  be  tainted,  and  in 
such  cases  is  merely  heated,  but  not  subjected  to  the  moisten- 
ing influence  of  steam  or  vapor  percolating  through  the  vessel 
containing  the  tobacco,  as  when  this  vessel  is  made  of  wood 
sufficiently  porous  to  admit  of  that  result.  I  do  not,  therefore, 
here  intend  to  claim  the  general  structural  plan  of  the  said 
apparatus  independently  of  a  vessel,  C,  made  of  wood,  sulfi- 
ciently  porous  to  allow  the  steam  to  percolate  through  it." 

On  the  24th  of  April,  1879,  the  examiner  wrote  to  the  appli- 
cant as  follows :  "  The  specification  should  be  amended  by 
omitting  all  statements  that  the  applicant  has  an  improved 
process  or  is  the  inventor  of  such.  .  .  .  The  statement  of 
invention,  and  reference  to  the  state  of  the  art,  both  require 
correction,  as  the  invention  is  an  improved  apparatus  only." 

Thereupon  further  amendments  were  made,  resulting  in  the 
specificatioii  and  claims  as  they  now  stand,  and  the  patent  was 
granted. 

A  comparison  of  the  patent  as  granted  with  the  application 
very  conclusively  establishes  the  limits  within  which  the  pa- 
tentee's claims  must  be  confined.  lie  is  not  at  liberty  now 
to  insist  upon  a  construction  of  his  patent  which  will  inchide 
what  he  was  expressly  required  to  abandon  and  disavow  as  a 
condition  of  the  grant.  Shepard  v.  CarHgan^  116  U.  S.  593, 
and  cases  there  cited.  It  appears,  therefore,  distinctly  tliat 
the  patentee  has  no  claim  for  a  process  of  steaming  tobacco 
by  means  of  steam,  or  steam  and  a  body  of  hot  water,  nor  by 
any  process  whatever.  Ilis  invention  must  be  Umited  to  the 
apparatus,  and  as  to  that  he  was  expressly  required  to  state 
that  its  structural  plan  was  old  and  not  of  his  invention. 
What  is  meant  by  the  structural  plan  of  the  apparatus  is  the 
arrangement  of  the  vessels  for  holding  the  tobacco,  for  con- 


Digitized  by 


Google 


542  OCTOBER  TERM,    1886. 

OpiDlon  of  the  Court 

fining  the  steam  and  water,  and  for  supplying  the  steam;  and 
the  precise  improvement  which  is  alone  the  subject  of  the 
patent  is  the  substitution  of  a  wooden  vessel  for  holding  the 
tobacco  while  being  resweated  in  place  of  a  metallic  one.  So 
that  the  ultimate  question  in  the  case  is  reduced  to  this, 
whether,  in  such  an  apparatus,  the  use  of  the  cases,  or  boxes, 
or  packages,  in  which  the  tobacco  leaves  are  originally  packed 
by  the  producer  is  equivalent  to  the  wooden  tobacco-holder 
mentioned  in  the  complainants'  specification.  If  it  is  not 
there  is  no  infringement ;  if  it  is,  as  we  have  already  seen,  it 
had  been  anticipated  for  many  years  by  the  practice  of  other 
persons.  It  is  expressly  described  in  the  Iluse  patent  of  1865, 
where  the  inventor  states,  as  follows :  "  I  take  the  tobacco,  by 
preference,  after  it  has  been  desiccated  and  packed  in  the 
usual  manner  in  hogsheads  or  cases,  and  which  it  is  well 
known  are  not  by  any  means  so  close  as  to  exclude  steam.  1 
place  these  hogsheads  or  cases,  or  both,  in  a  chamber  of  con- 
venient size,  and  which  can  be  closed  up  steam-tight,  and  1 
then  introduce  heat  and  moisture  by  means  of  steam  appar 
ratus,  such  as  generally  employed  for  heating  buildings,  the 
coils  or  congeries  of  pipe  being  arranged  in  any  suitable 
manner  for  a  proper  distribution  of  the  heat.  Some  of  the 
pipes,  about  one  half  of  them,  are  to  be  pierced  with  very 
small  holes  to  permit  the  escape  of  steam  into  the  chamber/' 
And  the  same  thing  was  done  at  the  establishment  of  August 
Beck  &.Co.,  in  Chicago,  befojre  the  date  of  Robinson's  appli- 
cation, and  by  several  others. 

For  these  reasons  we  are  of  opinion  that  the  decree  below 
was  erroneous. 

It  u^  therefore^  reversed^  and  the  cause  remanded^  with  t«r 
structions  to  dismiss  the  bill. 
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HUSE  V.  GLOVER. 

APPEAL    FEOM   THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 
THE   NORTHERN   DISTRICT   OF   ILLINOIS. 

Argued  December  10, 1886.  —  Decided  December  20, 1886. 

The  provision  In  the  ordinance  of  1787  that  the  navigable  waters  leading. 
Into  the  Mississippi  and  the  St.  Lawrence  shall  be  common  highways, 
forever  free,  without  tax,  impost,  or  duty  therefor,  refers  to  rivers  in 
their  natural  state,  aud  does  not  preveut  tlie  State  of  Illinois  from 
improving  the  navigation  of  such  waters  within  its  limits,  or  from 
charging  and  collecting  reasonable  tolls  from  vessels  using  the  artificial 
improvements  as  a  compensation  for  the  use  of  those  facilities. 

Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  restated  and  affirmed,  and  applied  to 
this  case. 

A  river  does  not  change  its  legal  character  as  a  highway  if  crossings  by 
bridges  or  ferries  are  allowed  under  reasonable  conditions,  or  If  dams 
are  erected  under  like  conditions. 

Cardioell  v.  American  Bridge  Co.^  113  U.  S.  205,  and  Uamilton  v.  Vicksburgj 
£c..  Railroad,  ante,  280,  affirmed. 

If,  in  the  opinion  of  a  State,  Its  commerce  will  be  more  benefited  by  improv- 
ing a  navigable  stream  within  its  borders,  than  by  leaving  the  same  in 
its  natural  state,  it  may  authorize  the  improvements,  although  increased 
inconvenience  and  expense  may  thereby  attend  the  business  of  Indlvld- 
naLs. 

A  "duty  of  tonnage,"  within  the  meaning  of  the  Constitution,  Is  a  charge 
upon  a  vessel,  according  to  its  tonnage,  as  an  instrument  of  commerce, 
for  entering  or  leaving  a  port,  or  navigating  the  public  waters  of  the 
country. 

This  was  a  bill  in  equity  to  prevent  certain  officers  of  the 
State  of  Illinois  from  exacting  tolls  upon  the  vessels  of  the 
complainants  passing  through  the  improved  waters  of  tlie  Illi- 
nois River.  Respondents  demurred,  and  the  biU  was  dismissed 
on  the  demurrer.  Complainants  appealed.  The  case  is  stated 
in  the  opinion  of  the  court. 

Mr.  G.  S.  Eldredge  for  appellants. 

Mr,  George  Ilunt^  Attorney  General  of  the  State  of  Illi- 
nois, for  appellees. 
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Mk.  Justice  Field  delivered  the  opinion  of  the  court 

This  case  comes  from  the  Circuit  Court  for  the  Northern 
District  of  Illinois.  It  was  heard  tliere  and  decided  on  de- 
murrer to  the  bill  of  complaint.  The  substance  of  the  bill  is 
this:  That  by  various  acts  of  her  legislature,  commencing 
with  one  passed  in  February,  18G7,  the  State  of  Illinois 
adopted  measures  for  improving  the  navigation  of  Illinois 
River,  including  the  construction  of  a  lock  and  dam  at  Ilenn^, 
and  at  Copperas  Creek  on  the  river.  She  created  a  board  of 
canal  commissioners,  and  invested  it  with  authority  to  superin- 
tend the  construction  of  the  locks  and  dams,  to  control  and 
manage  them  after  their  construction,  and  to  prescribe  reason- 
able rates  of  toll  foi*  the  passage  of  vessels  through  the  locks. 
By  a  clause  in  one  of  the  acts  it  was  provided  that  all  tolls 
received  for  the  use  of  the  locks,  not  necessary  to  keep  the 
same  in  repair,  and  to  pay  the  expenses  of  their  collection, 
should  be  "  paid  quarterly  into  the  State  treasur}^  as  part  of 
the  general  revenue  of  the  State."  Laws  of  Illinois  of  1872, 
213,  214. 

The  works  were  constructed  at  an  expense  of  several  hun- 
dred thousand  dollars,  which  was  principally  borne  by  the 
State.  It  is  represented  that  a  small  portion  was  contributed 
by  the  United  States.  Those  at  Henry  were  completed  in 
1872;  those  at  Copperas  Creek  in  1877;  and  the  commis- 
sioners prescribed  rates  of  toll  for  the  passage  of  vessds 
through  the  locks,  the  rates  being  fixed  per  ton,  according  to 
the  tonnage  measurement  of  the  vessels  and  the  amount  of 
freight  carried. 

The  complainants,  citizens  of  Illinois,  composing  the  firm  of 
Iluse,  Loomis  &  Co.,  are  engaged,  and  have  been,  since  their 
organization  in  1804,  in  cutting  ice  at  Peru  and  at  other  points 
on  the  lUinois  Kiver,  and  in  transporting  it  on  that  river,  and 
thence  by  the  Mississippi  and  other  navigable  streams  to  St 
lx)uis,  Memphis,  and  other  Southern  markets ;  and  in  connec- 
tion therewith  are  carrjing  on  a  general  transportation  busi- 
ness, using  constantly  from  three  to  six  steamboats,  and  from 
thirty  to  sixty  barges,  varying  from  125  to  1000  tons,  aU 
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licensed  and  registered  under  the  act  of  Congress.  They 
allege  in  the  bill,  that  prior  to  the  construction  of  the  dam 
across  the  lUinois  Kiver  at  Hemy,  they  were  able  to  navigate 
the  river  without  interruption,  except  such  as  was  incident  to 
its  ordinary  use  in  its  natural  state ;  that  the  dams  at  that 
place  and  at  Copperas  Creek  are  impediments  to  the  free  navi- 
gation of  the  river ;  that  while  an  additional  depth  of  water 
is  created  above  them,  no  practical  advantage  ensues  to  the 
complainants,  for  they  encounter  below  the  dams  the  same 
stage  of  water  they  would  have  without  them  ;  that  the  dams 
are  so  constructed  as  to  wholly  impede,  except  at  extreme 
high  water,  the  navigation  of  the  river  by  steamboats  and 
other  vessels  which  were  previously  accustomed  to  navigate  it, 
unless  they  pass  through  the  locks;  that  from  the  construc- 
tion of  the  lock  and  dam  at  Henry  in  1872  to  the  spring  of 
1878,  they  have  paid  as  duties  or  charges  upon  the  tonnage 
measurement  of  their  steamboats  and  other  vessels  about  three 
thousand  dollars,  and  for  tolls  imposed  upon  the  cargoes  of 
ice  transported  by  them  about  five  thousand  dollars;  that 
^  upon  subsequent  shipments  similar  charges  have  been  exacted, 
as  also  for  the  passage  of  their  boats  and  barges  through  the 
lock  at  Copperas  Creek.  And  they  allege  that  they  are  ad- 
vised and  beUeve  that  the  imposition  of  the  tolls  and  tonnage 
duties  mentioned  is  in  violation:  first,  of  the  provision  of 
article  four  of  the  ordinance  for  the  government  of  the  terri- 
tory of  the  United  States  northwest  of  the  Ohio  River,  passed 
July  13,  1787,  which  provides,,  that  "the  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence,  and  the  carry- 
ing places  between  the  same,  shall  be  common  highwa3^s,  and 
forever  free,  as  well  to  the  inhabitants  of  the  said  territorv 
as  to  the  citizens  of  the  United  States,  and  those  of  any  other 
States  that  may  be  admitted  into  the  confederacy,  without 
any  tax,  impost,  or  duty  therefor;"  and,  second,  of  the  article 
of  the  Constitution  of  the  United  States  which  prohibits  the 
imposing  of  a  tonnage  duty  by  any  State  without  the  consent 
of  Congress.  Art.  1,  §  10.  They,  therefore,  pray  that  the 
defendants,  who  are  canal  commissioners,  and  all  persons 
acting  under  them,  may  be  restrained  from  exacting  any  ton- 
voL.  cxix— 36 
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nage  duties  or  other  charges  for  the  passage  of  their  steam- 
boats or  barges,  and  other  vessels  used  by  them  in  navigating 
the  Illinois  liiver,  or  from  interfering  in  any  manner  with  the 
free  and  uninterrupted  navigation  of  the  river  by  them  in  the 
usual  course  of  their  business. 

The  questions  thus  urged  upon  the  consideration  of  the 
court  below  are  pressed  here ;  but  they  are  neither  new  nor 
difficult  of  solution.  The  opinion  of  that  court  presents  in  a 
clear  and  satisfactory  manner  tho  full  answer  to  them,  and 
nothing  can  be  added  to  the  force  of  its  reasoning.  In  affirm- 
ing its  conclusions,  we  can  do  Uttle  more  than  rei)eat  its  argu- 
ment.    Ihise  V.  Glover^  11  Bissell,  550. 

The  fourth  section  of  the  ordinance  for  the  government  of 
the  northwestern  territory  was  the  subject  of  consideration  in 
Escanaha  Co.  v.  Chicago^  107  U.  S.  G78.  We  there  said  that 
the  ordinance  was  parsed  before  the  Constitution  took  effect; 
that  although  it  appears  by  various  acts  of  Congress  to  have 
been  afterwards  treated  as  in  force  in  the  territory,  except  as 
modified  by  them,  and  the  act  enabling  the  people  of  Illinois 
Territory  to  form  a  Constitution  and  State  government,  and 
the  resolution  of  Congress  admitting  the  State  into  the  Union, 
referred  to  the  principles  of  the  ordinance,  according  to  which 
the  Constitution  was  to  be  formed,  its  provisions  could  not 
control  the  powers  and  authority  of  the  State  after  her 
admission ;  that  whatever  the  Umitation  of  her  powers  as  a 
government  whilst  in  a  territorial  condition,  whether  from 
the  ordinance  of  1787  or  the  legislation  of  Congress,  it  ceased 
to  have  any  operative  force,  except  as  voluntarily  adopted  by 
her  after  she  became  a  State  of  the  Union ;  that  on  her  admis- 
sion she  at  once  became  entitled  to  and  possessed  of  all  the 
rights  of  dominion  and  sovereignty  which  belonged  to  the 
original  States ;  that  the  language  of  the  resolution  admitting 
her  was,  that  she  is  "admitted  into  the  Union  on  an  equal 
footing  with  the  original  States  in  all  respects  whatever;" 
and  that  she  could,  therefore,  afterwards  exercise  the  same 
powers  over  rivers  within  her  limits  as  Delaware  exercised 
over  Blackbird  Creek,  and  Pennsylvania  over  Schuylkill  Biver. 
Pollard  V.  Hagan-^  3  How.  212 ;  Pennoli  v.  N'ew  Orle^ins,  3 
IIow.  589 ;  Strader  v.  Graham^  10  How.  82. 
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We  also  held,  in  that  case,  that,  independently  of  these 
considerations,  the  terms  of  the  ordinance  were  not  violated 
because  the  navigable  streams  were  subject  to  such  crossings 
as  the  public  necessities  and  convenience  might  require.  The 
rivers  did  not  change  their  character  as  common  highways,  if 
the  crossings  w^ere  allowed  under  reasonable  conditions,  and  so 
as  not  unnecessarily  to  obstruct  them.  The  erection  of  bridges 
with  dams,  and  the  estabhshment  of  ferries  for  the  transit  of 
persons  and  property,  are  consistent  with  the  free  navigation 
of  the  rivers ;  and  in  support  of  this  doctrine  we  referred  to 
the  case  of  Palmer  v.  Cuyahoga  County^  3  McLean,  226,  227, 
where  Mr.  Justice  McLean,  speaking  of  the  provision  of  the 
ordinance,  said :  "  This  provision  does  not  prevent  a  state  from 
improving  the  navigableness  of  these  waters  by  removing 
obstructions,  or  by  dams  and  locks  so  increasing  the  depth  of 
the  water  as  to  extend  the  line  of  navigation.  Xor  does  the 
ordinance  prohibit  the  construction  of  any  work  on  the  river 
which  the  state  may  consider  important  to  commercial  inter- 
course. A  dam  may  be  thrown  over  the  river,  pro\ided  a  lock 
is  so  constructed  as  to  permit  boats  to  pass  with  little  or  no 
delay,  and  without  charge.  A  temix)rary  delay,  such  as  pass- 
ing a  lock,  could  not  be  considered  as  an  obstruction  prohibited 
by  the  ordinance." 

Since  the  decision  in  the  Escanaba  case,  we  have  had  our 
attention  rej)eatedly  called  to  the  terms  of  this  clause  in  the 
ordinance  of  1787.  A  similar  clause  as  to  their  navigable 
rivers  is  found  in  the  aets  providing  for  the  admission  of 
California,  Wisconsin,  and  Louisiana.  The  clause  in  the  act 
providing  for  the  admission  of  California  was  considered  in 
Cardwell  v.  American  Bridge  Company^  113  U.  S.  205.  We 
there  held  that  it  did  not  impair  the  power  which  the  State 
could  have  exercised  over  its  rivers  had  the  clause  not  existed ; 
and  that  its  object  was  to  preserv'e  the  rivers  as  highways 
equally  open  £o  all  persons  Avithout  preference  to  any,  and 
unobstructed  by  duties  or  tolls,  and  thus  prevent  the  use  of 
the  navigable  streams  by  private  parties  to  the  exclusion  of 
the  public,  and  the  exaction  of  toll  for  their  navigation.  The 
same  doctrine  w^e  have  reiterated  at  the  present  term  of  the 
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court  in  construing  a  similar  clause  in  the  act  for  the  admission 
of  Louisiana.  Hamilton  v.  Vickshurgj  Shreveport  &  Pacific 
Railroad^  ante^  280.  As  thus  construed  the  clause  would  pre- 
vent any  exclusive  use  of  the  navigable  waters  of  the  State  — 
a  possible  farming  out  of  the  privilege  of  navigating  them  to 
particular  individuals,  classes,  or  corporations,  or  by  vessels  of 
a  particular  character.  That  the  apprehension  of  such  a 
monopoly  was  not  unfounded,  is  evident  from  the  history  of 
legislation  since.  The  State  of  New  York  at  one  time  endeav- 
ored to  confer  upon  Livingston  and  Fulton  the  exclusive  right 
to  navigate  the  waters  within  its  jurisdiction  by  vessels  pro- 
pelled in  whole  or  in  part  by  steam. 

The  exaction  of  tolls  for  passage  through  the  locks  is  as 
compensation  for  the  use  of  artificial  facihties  constructed,  not 
as  an  impost  upon  the  navigation  of  the  stream.  The  pro- 
vision of  the  clause  that  the  navigable  streams  should  be  high- 
ways without  any  tax,  impost,  or  duty,  has  reference  to  their 
navigation  in  their  natural  state.  It  did  not  contemplate  that 
such  navigation  might  not  be  improved  by  artificial  means,  by 
the  removal  of  obstructions,  or  by  the  making  of  dams  for 
deepening  the  watera,  or  by  turning  into  the  rivers  waters 
from  other  streams  to  increase  their  depth.  For  outlays 
caused  by  such  works  the  State  may  exact  reasonable  tolls. 
They  are  like  charges  for  the  use  of  wharves  and  docks  con- 
structed to  facihtate  the  landing  of  persons  and  freight,  and 
the  taking  them  on  board,  or  for  the  repair  of  vessels. 

The  State  is  interested  in  the  domestic  as  well  as  in  the 
inter-state  and  foreign  commerce  conducted  on  the  Illinois 
Kiver,  and  to  increase  its  facihties,  and  thus  augment  its 
growth,  it  has  full  power.  It  is  only  when,  in  the  judgment 
of  Congress,  its  action  is  deemed  to  encroach  upon  the  navi- 
gation of  the  river  as  a  means  of  inter-state  and  foreign  com- 
merce, that  that  body  may  interfere  and  control  or  supersede 
it.  If,  in  the  opinion  of  the  State,  greater  benefit  would  re- 
sult to  her  commerce  by  the  improvements  made,  than  by 
leaving  the  river  in  its  natural  state  —  and  on  that  point  the 
State  must  necessarily  detennine  for  itself  —  it  may  authorize 
them,  although  increased   inconvenience  and   expense    may 
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thereby  result  to  the  business  of  individuals.  The  private 
inconvenience  must  yield  to  the  public  good.  The  opening  of 
a  new  highway,  or  the  improvement  of  an  old  one,  the  build- 
ing of  a  railroad,  and  many  other  works,  in  which  the  public 
is  interested,  may  materially  diminish  business  in  certain  quar- 
ters and  increase  it  in  others ;  yet,  for  the  loss  resulting,  the 
suflFerers  have  no  legal  ground  of  complaint.  How  the  high- 
ways of  a  State,  whether  on  land  or  by  water,  shaU  be  best 
improved  for  the  public  good  is  a  matter  for  State  determina- 
tion, subject  always  to  the  right  of  Congress  to  interpose  in 
the  cases  mentioned.  Spooner  v.  McConriell^  1  McLean,  837; 
Kellogg  v.  Union  Co,^  12  Conn.  7;  Thames  Bank  v.  Lovell^  18 
Conn.  500 ;  S.  C.  46  Am.  Dec.  332;  McReynold^  v.  Smallhouse, 
8  Bush,  447. 

By  the  terms  tax,  impost,  and  duty,  mentioned  in  the  ordi- 
nance, is  meant  a  charge  for  the  use  of  the  government,  not 
compensation  for  improvements.  The  fact  that  if  any  surj^lus 
remains  from  the  toUs,  over  what  is  used  to  keep  the  locks  in 
repair,  and  for  their  collection,  it  is  to  be  paid  into  the  State 
treasury  as  a  part  of  the  revenue  of  the  State,  does  not 
change  the  character  of  the  toll  or  impost.  In  prescribing 
the  rates  it  would  be  impossible  to  state  in  advance  what  the 
tolls  would  amount  to  in  the  aggregate.  That  would  depend 
upon  the  extent  of  business  done,  that  is,  the  number  of  ves- 
sels and  amount  of  freight  which  may  pass  through  the  locks. 
Some  disposition  of  the  surplus  is  necessary  until  its  use  shall 
be  required,  and  it  may  as  well  be  placed  in  the  State  treas- 
ury, and  probably  better,  than  anywhere  else. 

Nor  is  there  anything  in  the  objection  that  the  rates  of  toll 
are  prescribed  by  the  commissioners  according  to  the  tonnage 
of  the  vessels,  and  the  amount  of  freight  carried  by  them 
through  the  locks.  This  is  simply  a  mode  of  fixing  the  rate 
according  to  the  size  of  the  vessel  and  the  amount  of  property 
it  carries,  and  in  no  sense  is  a  duty  of  tonnage  within  the  pro- 
hibition of  the  Constitution.  A  duty  of  tonnage  within  the 
meaning  of  the  Constitution  is  a  charge  upon  a  vessel,  accord- 
ing to  its  tonnage,  as  an  instrument  of  commerce,  for  enter- 
ing or  leaving  a  port,  or  navigating  the  public  waters  of  the 
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country;  and  the  prohibition  was  designed  to  prevent  the 
States  from  unposing  hindrances  of  this  kind  to  commerce 
carried  on  by  vessels. 

In  Packet  Company  v.  Keokakj  95  U.  S.  80,  84,  that  city 
was  authorized  by  its  charter  to  make  wharves  on  the  banks 
of  the  navigable  river  upon  which  it  is  situated,  and  to  collect 
and  regulate  wharfage,  the  rates  being  proportioned  to  the 
tonnage  of  the  vessel ;  and  the  court  held  that  the  charge  was 
not  subject  to  the  objection  that  it  w^as  a  duty  of  tonnage 
within  the  proliibition  of  the  Constitution.  It  said :  "  A 
charge  for  services  rendered,  or  for  conveniences  pro\ided,  is 
in  no  sense  a  tax  or  a  duty.  It  is  not  a  hindrance  or  impedi- 
ment to  free  navigation.  The  prohil>ition  to  the  State  against 
tlie  imix)sition  of  a  duty  of  tonnage  was  designed  to  guard 
against  local  hindrances  to  trade  and  carriage  by  vessels,  not 
to  relieve  them  from  liability  to  claims  for  assistance  rendered 
and  facilities  furnished  for  trade  and  commerce.  It  is  a  tax 
or  a  duty  that  is  prohibited :  something  imposed  by  virtue  of 
sovereignty,  not  claimed  in  right  of  proprietorship.  Wharf- 
age is  of  the  latter  character.  Providing  a  wharf  to  which 
vessels  may  make  fast,  or  at  which  they  may  conveniently 
load  orninload,  is  rendering  them  a  service."  And  in  Trans- 
portation Co,  V.  ParkerHhurgh,  107  IJ.  S.  001,  690,  098,  speak- 
ing of  a  charge  of  wharfage  according'  to  the  tonnage  of  a 
vessel,  and  a  duty  of  tonnage  prohibited  by  the  Constitution, 
the  court  said :  **  They  are  not  the  same  thing ;  a  duty  of  ton- 
nage is  a  charge  for  the  privilege  of  entering,  or  trading  or 
lying  in,  a  port  or  harbor;  wharfage  is  a  charge  for  the  use  of 
a  wharf."  And  again,  "  The  fact  that  the  rates  (of  wharfage) 
dbarged  are  graduated  by  the  size  or  tonnage  of  the  vessel  is 
of  no  consequence  in  this  connection.  This  does  not  make  it 
a  duty  of  tonnage  in  the  sense  of  the  Constitution  and  the 
acts  of  Congress."  Cannoii  v.  New  Orhans^  20  Wall.  577; 
Packet  Company  v.  CatlettHhurg^  105  U.  S.  559. 

It  is  unnecessary  to  pursue  the  subject  further.  We  do  not 
see  any  objections  that  would  justify  a  disturbance  of  the 
decree  below,  w^hich  is  accordingly 

Affirmed. 
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GOETZ    V.  BANK  OF  KANSAS  CITY. 

EBBOB   TO   THE   CIRCUIT   COURT    OF    THE    UNITED    STATES    FOB    THE 
EASTERN   DISTRICT   OF   WISCONSIN. 

Argued  November  24,  29, 1886.  —  Decided  January  10, 1887. 

The  acceptor  of  a  bill  of  exchaDge  discounted  by  a  bank  with  a  bill  of 
lading  attached  which  the  acceptor  and  the  bank  regard  as  genuine  at 
the  time  of  tlie  acceptance,  but  wliich  turns  out  to  be  a  forgery,  is  bound 
to  pay  the  bill  to  the  bank  at  maturity. 
The  bad  faith  in  the  taker  of  negotiable  paper  which  will  defeat  a  recovery 
by  him  must  be  something  more  than  a  failure  to  Inquire  into  the  con- 
sideration upon  which  It  was  made  or  accepted,  because  of  rumors  or 
general  reputation  as  to  the  bad  character  of  the  maker  or  drawer. 
In  an  action  against  the  acceptor  of  a  bill  of  exchange,  with  alleged  ficti- 
tious bills  of  lading  attached,  articles  IVom  newspapers  touclilng  the 
drawer  as  to  other  drafts  with  like  bills  attached  were  properly  excluded 
as  having  no  connection  with  the  transaction  In  controversy,  it  not  ap- 
I)earing  that  the  holder  ever  saw  tliem. 
Evidence  of  declarations  of  an  agent  as  to  past  transaction  of  his  principal 

is  inadmissible,  as  mere  hearsay. 
In  an  action  by  a  bank  against  the  acceptor  upon  a  draft  discounted  by  the 
bank  with  a  fraudulent  bill  of  lading  attached,  the  president  of  the  bank, 
as  a  witness  for  It,  having  testified  that  he  was  ignorant  of  the  forgeries, 
and  also  of  the  circumstances  attending  other  drafts  by  the  drawer  with 
forged  bills  of  lading  attached  which  had  beeu  discounted  by  tlie  bank, 
and  that  he  could  only  explain  why  palus  were  not  taken  In  the  matter 
by  explaining  the  usage  of  the  bank,  It  Is  competent  for  the  court  to 
receive  such  explanation  of  the  usage. 

This  was  an  action  against  the  plaintiff  in  error,  the  ac- 
ceptor of  bills  of  exchange  with  forged  bills  of  lading  attached, 
wliich  had  been  discounted  by  the  defendant  in  error,  and 
presented  for  acceptance  without  knowledge  of  the  fraud  in 
either  party.  Judgment  for  defendant,  to  review  which  this 
writ  of  error  was  sued  out.  The  case  is  stated  in  the  opmion 
of  the  court. 

Mr.  F.  W.  Cotzhausen,  for  plaintiff  in  error,  cited :  Baylia  v. 
TraveUers'  Ins.  Co,,  lia  U.  S.  316 ;  Bumsids  v.  Grand  Trunk 
BaHway,  47  N.  H.  554;  Xenia  Bank  v.  Stewart,  114  U.  S. 
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224 ;  Hoffman  v.  Bank  of  Milwaukee^  12  Wall.  181 ;  Goodma/n 
V.  Simond^^  20  How.  343 ;  Bank  of  Commerce  v.  Union  Banh^ 
a  N.  Y.  (3  Comst.)  230 ;  Canal  Bank  v.  Baiik  of  Albany,  1 
Hill,  287 ;  Bank  of  Commerce  v.  Merchant^  Bank,  91  U.  S. 
92 ;  Lomry  v.  Commercial  Bank,  Taney's  Dec.  310 ;  United 
States  V.  Bank  of  Metropolis,  15  Pet.  377 ;  Stewart  v.  Lans- 
ing, 104  U.  S.  505 ;  Duerson  v.  Alsop,  27  Gratt.  229 ;  Smith  v. 
Sac  County,  11  WaU.  139 ;  Clwrk  v.  Pease,  41  K  H.  414 ; 
Solomons  v.  Bafik  of  England,  13  East,  135  n. ;  Gill  v.  Cubit, 
4  B.  &  C.  466;  People  v.  Howell,  4  Johns.  296;  Utker  v. 
Pick,  10  Ad.  &  El.  784;  CarroU  v.  Hay  ward,  124  Mass.  120; 
Janes  v.  Gordon,  2  App.  Cas.  616;  Raphael  v.  Ba7ik  of  Eng- 
land, 17  C.  B.  161 ;  Andrews  v.  Pond,  13  Pet.  65 ;  Fowler  v. 
Brandy,  14  Pet.  318. 

J/>.  Oliver  H.  Dean,  for  defendant  in  error,  {Mr.  WiUiam 
Warner  and  jyT/*.  Janies  Ha^ermann  were  with  him  on  his 
brief,)  cited :  Hoffman  v.  Bank  of  Milwaukee,  12  Wall.  181 ; 
Craig  v.  Sibhett,  15  Penn.  St.  238 ;  Thiedeniann  v.  Goldschmidt, 
1  De  G.  F.  &  J.  4;  Leather  v.  Simpson,  L.  K.  11  Eq.  398; 
^iV^^  Nat,  Bank  v.  Burkham,  32  Mich.  328 ;  United  States  v. 
Bank  of  Metropolis,  15  Pet.  377;  Young  v.  Lehman,  63  Ala. 
519 ;  Par^  ^a;/^^  v.  iV'm^A  iYa^.  ^anA:,  46  N.  T.  77 ;  Goddard 
V.  Merchants^  Bank,  4  N.  Y.  (4  Comst.)  147;  Bank  of  Com- 
merce V.  Union  Bank,  3  N.  Y.  (3  Comst.)  230 ;  Bank  of  thx 
United  States  v.  Bank  of  Georgia,  10  Wheat.  333 ;  Price  v. 
Neal,  3  Burrow,  1354;  Goodnmn  v.  Siniands,  20  How.  343; 
Murray  v.  Lardner,  2  Wall.  110;  Hotchkiss  v.  -A^a^.  Bank,  2] 
Wall.  354;  CW/Z^i^  v.  6'z7J^;'25,  94  U.  S.  753 ;  Shaw  v.  PaUroaa 
Co.,  101 -U.  S.  557;  iSw^t/jJ  v.  aSt/i^VA,  102  U.  S.  442;  Bdmmi 
Branch  Bank  v.  Hoge,  35  N.  Y.  65 ;  Hamilton  v.  Marks,  63 
Missouri,  167;  Sweeney  v.  Easter,  1  Wall.  166;  i^i?V«^  iVa^. 
^a7iZ;  V.  Peno  County  Bank,  1  M'Crary,  491 ;  White  v.  iW 
tional  Bank,  102  U.  S.  658 ;  The  SaUie  Magee,  3  WaU.  451 ; 
Ilannum  v.  Richardson,  48  Vt.  508;  Bank  v.  Steward,  37 
Maine,  519 ;  Z?^iy  v.  Railroad  Co.,  17  N.  Y.  131 ;  Clough  v. 
Pa<iking  Co.,  20  Wall.  528 ;  Hazleion  v.  Z7;i«o/i  ^«^^^^  32  Wis. 
34 ;  Randall  v.  Telegraph  Co.,  54  Wis.  140 ;  Adams  v.  Hamm,ir 
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hal  ik  St.  Jos.  Rmlroad^  74  Missouri,  553 ;  Ladd  v.  Couzins^ 
35  Missouri,  513 ;  Bacon  v.  Charlton,  7  Cush.  581 ;  Lund  v. 
Tifngsborough^  9  Cush.  36 ;  Baptist  Chv/rch  v.  Brooklyn  Fire 
Ins.  Co.,  28  N.  Y.  153. 

Mr.  B.  K.  Miller  also  filed  a  brief  for  defendant  in  error. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

In  October,  1861,  the  plaintiffs  in  error,  Goetz  and  Luening, 
were  partners  in  the  business  of  buying  and  selling  hides  on 
commission,  at  Milwaukee,  Wisconsin.  At  that  time  one  Du 
Bois  was  a  dealer  in  hides  at  Kansas  City,  Missouri.  On  the 
tenth  of  that  month  Du  Bois  telegraphed  to  them  from  Kan- 
sas City,  inquiring  what  they  could  sell  four  hundred  green 
salt  hides  for;  and  what  they  would  advance  on  a  bill  of 
lading  of  the  shipment.  The  firm  answered  by  telegram,  stat- 
ing the  market  price  of  hght  hides  on  that  day,  and  that 
they  would  pay  a  draft  "  for  two  thirds  value,  bill  of  lading 
attached."  On  the  same  day,  the  firm  sent  a  letter  to  Du 
Bois,  repeating  the  message,  and  adding  that  if  the  hides 
were  in  good  condition  and  number  one,  they  could  sell  them 
readily ;  that  their  commission  was  two  and  a  half  per  cent. ; 
and  that  they  would  sell  all  hides  that  he  might  ship  to  the 
market  at  Milwaukee.  Upon  this  understanding,  and  during 
the  same  month,  Du  Bois  drew  upon  the  firm  five  drafts, 
amounting  in  the  aggregate  ito  $9395,  which  were  accepted, 
and,  with  the  exception  of  the  fifth  one,  were  paid.  The  fifth 
one,  which  was  for  two  thousand  dollars,  was  protested  for 
non-payment.  To  each  of  the  drafts  were  attached  a  bill  of 
lading  and  an  invoice  of  the  shipment.  The  biQ  of  lading 
purported  to  have  been  issued  by  the  Chicago  and  Alton  Rail- 
road Company,  stating  that  it  had  received  hides,  giving  the 
number  and  estimated  weight,  to  be  transported  on  the  road 
from  Kansas  City  to  Milwaukee,  and  marked  and  consigned 
as  follows :  "  To  shipper's  order.  Notify  Goetz  and  Luening, 
Milwaukee,  Wis."  The  invoice  purported  to  give  the  net 
weight  in  pounds  of  the  hides  shipped,  and  the  market  price 
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at  Milwaukee,  and  their  estimated  aggregate  value,  referring 
to  the  sight  draft  for  two  thirds  of  the  amount. 

The  drafts  were  made  payable  to  Thornton,  the  cashier  of 
the  Bank  of  Kansas  City,  and  were  cashed  as  drawn,  the 
bank  paying  their  full  face,  less  the  usual  rate  of  exchange  on 
Milwaukee.  The  amount,  as  each  was  cashed,  was  passed  to 
the  credit  of  Du  Bois,  and  was  checked  out  by  him  in  the 
usual  course  of  business,  within  a  few  days. 

The  drafts  were  sent  by  the  bank  to  its  correspondent  at 
Chicago  indorsed  "  for  collection  "  on  its  account,  and  by  him 
were  forwarded  to  Milwaukee.  The  invoices  of  some  of  the 
shipments  were  indorsed  in  the  same  way.  The  bills  of  lad- 
ing were  indorsed  by  Du  Bois,  per  J.  MacLellon,  his  clerk. 

The  signatures  to  the  biUs  of  lading  proved  to  be  forgeries, 
on  which  account  Goetz  and  Luening  refused  to  pay  the  fifth 
draft.  The  bank  thereupon  brought  an  action  against  them 
for  the  amount  in  the  Circuit  Court  of  the  United  States. 
They  defended,  and  set  up  as  a  counter  claim  the  sums  they 
had  paid  on  the  four  drafts.  At  the  same  time,  they  com- 
menced an  action  in  the  State  court  against  the  bank  to 
recover  the  money  paid  on  those  four  drafts.  The  latter 
action  was  lemoved,  on  application  of  the  bank,  to  the  Cir- 
cuit Court  of  the  United  States,  where  the  two  actions  w^ere 
consolidated  and  tried  as  one,  the  same  questions  being  in- 
volved in  both.  The  trial  resulted,  by  direction  of  the  court, 
in  a  verdict  for  the  bank,  by  which  it  recovered  against  the 
firm  the  amount  claimed  on  the  unpaid  draft,  and  defeated 
the  claim  of  the  firm  for  the  return  of  the  money  paid  on  the 
other  four  drafts. 

The  contention  of  Goetz  and  Luening  was  substantially  this, 
that  they  accepted  the  drafts  in  the  belief  that  the  bills  of 
lading  were  genuine  ;  that  their  genuineness  was  asserted  by 
the  indorsement  of  the  bank  on  the  invoices  accompanying 
them ;  that  the  bills  of  lading  were  forgeries  ;  that  no  ship- 
ments as  stated  therein  had  been  made;  and  that  Du  Bois 
bore  in  the  community  such  a  reputation  for  dishonesty,  hav- 
ing been  charged  at  other  times  with  forging  bills  of  lading 
attached  to  drafts  drawn  by  him,  that  the  bank  was  guilty 
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of  culpable  negligence,  amounting  to  bad  faith,  in  discounting 
these  drafts  on  the  faith  of  the  bills  of  lading  presented  by 
him  without  inquiring  as  to  their  genumeness. 

The  testimony  offered  by  the  firm  respecting  the  character 
of  Du  Bois  was  of  great  length,  but  it  would  serve  no  useful 
purpose  to  discuss  it.  It  is  sufficient  to  say  that  it  consisted 
of  a  mass  of  loose  statements^  general  charges  of  criminality, 
with  vague  references  in  some  instances  to  reported  particu- 
lars, sensational  articles  in  newspapers,  surmises,  insinuations, 
rumors,  behefs,  and  suspicions,  which  might  make  men  cau- 
tious m  their  dealings  with  him ;  but  they  were  altogether  of 
too  indefinite  and  uncertain  a  character  to  interdict  all  trans- 
actions with  him  in  the  ordinary  course  of  business. 

Besides,  testimony  was  produced  by  the  bank  highly  favor- 
able to  the  standing  and  character  of  Du  Bois.  He  is  shown 
to  have  been  a  man  of  great  enterprise  and  capacity ;  and  just 
before  opening  business  with  the  bank,  to  have  been  a  member 
of  the  government  of  Kansas  City,  representing  his  ward  in 
the  common  council,  and  spoken  of  as  a  prominent  candidate 
for  its  mayoralty.  He  was  a  member  and  director  of  the 
board  of  trade  of  the  city,  and  one  of  its  committee  on  arbitra- 
tion, to  which  business  disputes  of  its  members  were  referred 
for  settlement.  He  had  been  a  captain  in  the  Union  army,, 
and  bore  the  reputation  of  a  brave  and  gaUant  officer.  lie 
was  received  in  the  best  society  of  the  city,  and  was  generally 
popular.  He  commenced  business  with  the  bank  in  March, 
1881,  and  drafts  by  him,  cashed  by  the  bank,  amounted  from 
twenty  to  one  himdred  thousand  dollars  a  month.  Those 
drafts  were  always  accompanied  by  bills  of  lading,  and  not 
until  after  the  discovery  of  the  forgery  of  the  bills  of  Jading 
in  this  case  was  it  known  that  in  any  of  these  transactions  he 
had  been  guilty  of  dishonest  conduct. 

Under  these  circumstances,  it  is  not  suprising  that,  when 
the  drafts  on  the  merchants  in  Milwaukee  were  presented  for 
discount,  the  bank  made  no  inquiry  as  to  the  genuineness  of 
the  bills  of  lading  attached  to  them.  A  bank  in  discounting 
commercial  paper  does  not  guarantee  the  genuineness  of  a 
document  attached  to  il  as  collateral  security.    Bills  of  lading 
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attached  to  drafts  drawn,  as  in  the  present  case,  are  merely 
security  for  the  payment  of  the  drafts.  The  indorsement  by 
the  bank  on  the  invoices  accompanying  some  of  the  bills,  "for 
collection,"  created  no  responsibihty  on  the  part  of  the  bank ; 
it  impUed  no  guarantee  that  the  bills  of  lading  were  genuine; 
it  imported  nothing  more  than  that  the  goods,  which  the  bills 
of  lading  stated  had  been  shipped,  were  to  be  held  for  the  pay- 
ment of  the  drafts,  if  the  drafts  were  not  paid  by  the  drawees, 
and  that  the  bank  transferred  them  only  for  that  purpose. 
If  the  drafts  should  be  paid,  the  drawees  were  to  take  the 
goods.  To  hold  such  indorsement  to  be  a  warranty  would 
create  great  embarrassment  in  the  use  of  bills  of  lading  as 
collateral  to  commercial  paper  against  which  they  are  drawn. 
The  bank  after  discounting  the  drafts,  stood  towards  the 
acceptors  in  the  position  of  an  original  lender,  and  could  not 
be  afifected  in  its  claim  by  the  want  of  a  consideration  from 
the  drawer  for  the  acceptance,  or  by  the  failure  of  such  con- 
sideration. This  has  been  held  in  numerous  cases,  and  was 
directly  adjudged  by  this  court  in  JToffman  v.  Banh  of  Mil- 
wmtkee,  12  Wall.  181,  which  in  essential  particulars  is  similar 
to  the  one  at  bar.  There  the  bank  had  discounted  drafts 
drawn  by  parties  at  Milwaukee  on  Hoffman  &  Company,  com- 
jnission  merchants  of  Philadelphia,  to  which  were  attached 
bills  of  lading  purporting  to  represent  shipments  of  flour. 
Hofifman  &  Company  accepted  and  paid  the  drafts.  The  bilk 
of  lading  proved  to  be  forgeries,  and  Hofifman  &  Company 
sued  the  bank  to  recover  the  money  paid.  It  was  contended 
that  they  had  accepted  and  paid  the  drafts  in  the  behef  that 
the  accompanying  biUs  of  lading  were  genuine,  and  that,  had 
they  known  the  real  facts,  they  would  not  have  accepted  and 
paid  the  drafts,  and  could  not  have  been  compelled  to  do  so, 
in  which  case  the  loss  would  have  fallen  on  the  bank ;  that  is, 
that  they  paid  the  drafts  under  a  mistake  of  facts.  But  the 
court  answered  "  that  money  paid  as  in  this  case  by  the  ac- 
ceptor of  a  bill  of  exchange  to  the  payee  of  the  same,  or  to  a 
subsequent  indorser  in  discharge  of  his  legal  obUgation  as 
such,  is  not  a  payment  by  mistake,  nor  without  consideration, 
unless  it  be  shown  that  the  instrumeflt  was  fraudulent  in  its 
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inception,  or  that  the  consideration  was  illegal,  or  that  the 
facts  and  circumstances  which  impeach  the  transaction  as  be- 
tween the  acceptor  and  the  drawer  were  known  to  the  payee 
or  subsequent  indorsee  at  the  time  he  became  the  holder  of 
the  instrument;"  that,  supposing  the  plaintiffs  accepted  the 
bills  of  exchange  upon  the  faith  and  security  of  the  bills  of 
lading  attached,  that  fact  would  not  benefit  them,  as  the  bills 
of  exchange  were  in  the  usual  form,  and  contained  no  refer- 
ence whatever  to  the  bills  of  lading,  and  it  was  not  pretended 
that  the  defendants  had  any  knowledge  or  intimation  that  the 
bills  of  lading  were  not  genuine,  or  that  they  had  made  any 
representation  upon  the  subject  to  induce  the  plaintiffs  to  con- 
tract any  such  liability ;  that  undoubtedly  the  biUs  of  lading 
gave  some  credit  to  the  bills  of  exchange  beyond  what  was 
created  by  the  pecuniary  standing  of  the  parties  to  them,  but 
that  they  were  not  a  part  of  those  instruments,  and  could  not 
be  regarded  in  any  more  favorable  light  than  as  collateral  secu- 
rity accompanying  the  bills  of  exchange  ;  and  that  proof  that 
the  biUs  of  lading  were  forgeries  could  not  operate  to  discharge 
the  liabihty  of  the  plaintiffs,  as  acceptors,  to  pay  the  amounts 
to  the  payees  or  their  indorsees,  as  the  payees  were  innocent 
holders,  having  paid  value  for  the  same  in  the  usual  course  of 
business. 

The  case  of  Robinson  v.  Reynolds^  decided  by  the  Queen's 
Bench,  and,  on  error,  in  the  Exchequer  Chamber,  2  Q.  B.  190, 
is  also  similar,  in  essential  particulars,  to  the  one  at  bar.  An 
action  of  assumpsit  having  been  brought  by  the  indorsee  of  a 
bill  of  exchange  against  the  acceptors,  they  pleaded  that  the 
drawer  was  in  the  habit  of  dehvering  goods  in  Ireland  to  the 
City  of  Dublin  Steam  Company  to  be  carried  to  Liverpool, 
consigned  and  deliverable  there  to  his  order,  and  of  taking 
from  the  company  a  receipt  for  the  goods,  bill  of  lading,  or 
document,  which,  by  the  custom  of  merchants,  when  indorsed 
for  value,  passed  the  property  in  the  goods,  and  entitled  the 
indorsee  to  have  them  dehvered  to  him ;  that  the  drawer  used 
to  obtain  advances  from  the  National  Bank  of  Ireland  on  in- 
dorsing to  it  such  document,  and  drawing  and  dehvering  to  it 
a  bill  of  exchange  on  the  defendants  or  other  person  to  whom 
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the  goods  were  deliverable ;  that  the  bank  used  to  forward 
the  indorsed  document  to  Liverpool,  and  to  have  it  presented 
to  defendants,  (or  such  other  person,)  and  on  the  faith  thereof, 
the  defendants  (or  such  other  person)  used  to  accept  the  bOl 
of  exchange ;  that  the  drawer,  pretending  to  act  in  pursuance 
of  such  usage,  fraudulently  indorsed  and  deUvered  to  the  bank 
a  document  in  the  usual  form,  to  which  the  signature  of  the 
agent  of  the  steam  company  was  forged,  purporting  that  the 
goods  mentioned  in  it  had  been  delivered  to  the  steam  com- 
pany, which  was  false  ;  and  the  drawer,  at  the  same  time,  in- 
dorsed the  bill  of  exchange  in  controversy  to  the  bank,  which 
advanced  him  the  amount  on  the  faith  of  the  document ;  that 
the  bank  indorsed  the  document  and  had  it  presented  to  the 
defendants  with  the  bill  of  exchange,  and  requested  them  to 
accept  the  bill  of  exchange  on  the  faith  of,  and  in  considera- 
tion of,  the  delivery  of  the  document,  which  was  delivered  as 
a  true  one ;  that  the  defendants,  in  consideration  of  the  goods 
mentioned  in  the  document,  and  in  consideration  and  on  the 
faith  of  it,  and  in  ignorance  of  its  being  forged,  accepted  the 
bill  of  exchange  for  and  at  the  request  of  the  bank ;  and  that 
thus  the  consideration  for  the  acceptance  which  defendants 
had  been  induced  to  make  under  the  mistake  into  which  they 
had  been  led  by  the  conduct  and  indorsement  of  the  bank, 
wholly  failed.  The  plea  did  not  allege  that  the  bank  knew 
the  document  to  be  forged  or  represented  it  to  be  genuine ;  and 
on  that  ground,  after  verdict  for  the  defendants,  the  plaintiffs, 
representing  the  bank,  obtained  a  rule  nisi  for  a  new  trial,  or 
for  judgment  non  obntante  veredicto.  After  argument  the 
Queen's  Bench  made  the  rule  absolute.  In  giving  its  decision 
Lord  Denman  said  :  "  This  plea  does  not  show  that  the  plain- 
tiffs made  any  representation  which  they  knew  to  be  fake, 
nor  that  they  warranted  the  bill  of  lading  to  be  genuine :  nor 
does  it  disclose  that  the  defendants  accepted  the  bill  of  exchange 
on  which  the  action  is  brought  upon  the  faith  of  any  assertion 
by  the  plaintiffs,  further  than  their  indorsement  upon  it,  that 
'  the  bill  of  lading,  which  turned  out  to  be  forged,  was  genuine. 
On  the  contrary,  it  appears  by  the  other  averments  in  the 
plea  that  the  drawer  of  the  bill  was  the  correspondent  of  the 


Digitized  by 


Google 


GOETZ  V.   BANK  OF  KANSAS.  CITY.  559 

Opinion  of  the  Court. 

defendants,  and  that  it  was  upon  his  authentication  of  the  bill 
of  lading,  as  referring  to  goods  which  he  professed  to  have 
consigned  to  them,  that  they  acted."  Judgment  was  accord- 
ingly ordered  for  the  defendant,  non  obstante  veredicto. 

The  case  having  been  taken  to  the  Exchequer  Chamber,  the 
judgment  of  the  Court  of  Queen's  Bench  was  affirmed.  Tin- 
dal,  C.  J.,  in  delivering  the  opinion  of  the  court,  said :  "  The 
sole  ground  on  which  the  defendant  relies  is,  that  the  accept- 
ance was  not  binding  on  account  of  the  total  failure  or  insuffi- 
ciency of  the  consideration  for  which  it  was  given,  the  docu- 
ment, on  the  delivery  of  which  the  acceptance  was  given, 
having  been  forged,  and  there  never  having  been  any  other 
consideration  whatsoever  for  the  acceptance  of  the  defend- 
ants. And  this  would  have  been  a  good  answer  to  the  action, 
if  the  bank  had  been  the  drawers  of  the  bill.  But  the  bank 
are  indorsees,  and  indorsees  for  value;  and  the  failure  or 
want  of  consideration  between  them  and  the  acceptors  con- 
stitutes no  defence;  nor  would  the  want  of  consideration 
hetween  the  drawer  and  acceptors  (which  must  be  considered 
as  included  in  the  general  averment  that  there  was  no  consid- 
eration), unless  they  took  the  bill  with  notice  of  the  want  of 
consideration,  which  is  not  averred  in  this  plea.  Admitting 
that  the  bill  was  accepted  by  the  drawee  at  the  request  of  the 
bank,  and  on  a  consideration  which  turns  out  to  be  utterly 
worthless,  the  case  is  the  same  as  if  the  bill  had  been  accepted 
without  any  value  at  all  being  given  by  the  bank  to  the 
defendants;  and,  on  that  supposition,  the  defendants  would 
still  be  liable  as  acceptors  to  the  bank,  who  are  indorsees  for 
value,  unless  not  only  such  want  of  consideiution  existed 
between  the  drawer  and  acceptors,  but  unless  the  indorsees 
had  notice  or  knowledge  thereof.  For  the  acceptance  binds 
the  defendants  conclisively,  as  between  them  and  every  hoim 
fide  indorsee  for  value.  And  it  matters  not  whether  the  bill 
was  accepted  before  or  after  such  an  indorsement." 

Many  other  cases  to  the  same  purport  might  be  cited. 
Craig  v.  Sillett,  15  Penn.  St.  238,  240 ;  Munroe  v.  Bordier,  8 
C.  B.  862 ;  Thiedeman  v.  Goldschmidt,  1  De  Gex.  F.  &  J.  4; 
Hiinter  v.  Wilson^  19  L.  J.  N.  S.  Exch.  8;  Leather  y.  Simpson^ 
11  L.  R  Eq.  398. 
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The  bad  faith  in  the  taker  of  negotiable  paper  which  will 
defeat  a  recovery  by  him  must  be  something  more  than  a  fail- 
ure to  inquire  into  the  consideration  upon  which  it  is  made  or 
accepted,  because  of  rumors  or  general  reputation  as  to  the 
bad  character  of  the  maker  or  drawer. 

The  main  position  of  the  plaintiffs  in  error  is,  therefore, 
untenable.  It  only  remains  to  say  a  few  words  respecting 
the  exceptions  to  the  rejection  and  admission  of  testimony. 

1.  Articles  from  newspapers  touching  the  conduct  of  Da 
Bois  in  drawing  drafts,  with  alleged  fictitious  bills  of  lading 
attached,  on  a  house  in  Buffalo  two  years  before,  were  ex- 
cluded as  having  no  connection  with  the  transactions  in  con- 
troversy, and  it  not  appearing  that  the  officers  of  the  bank 
ever  saw  them ;  and  we  think  the  exclusion  was  correct.  The 
story  of  his  conduct  two  years  before  in  a  different  transac- 
tion, however  bad  or  even  criminal  it  may  have  been,  did  not 
show,  or  tend  to  show,  bad  faith  in  the  officers  of  the  bank  in 
discounting  the  drafts  in  this  case. 

2.  The  testimony  of  one  of  the  plaintiffs  and  of  one  of  his 
attorneys  was  offered  as  to  declarations  of  the  prudent  of 
the  bank,  made  several  days  after  the  last  draft  had  been 
discounted,  to  the  effect  that  the  bank  had  become  largely 
involved  in  certain  wool  transactions  with  Du  Bois  as  early  as 
July  or  August,  1881,  and  would  have  broken  off  its  relations 
with  him  if  it  had  not  been  that  this  wool  matter  remained 
unsettled.  The  testimony  was  excluded,  and  rightly  so.  The 
declarations  had  no  bearing  upon  the  good  faith  of  the  officers 
of  the  bank  in  the  transactions  in  this  case ;  and,  if  they  had, 
being  made  some  days  after  those  transactions,  they  were  not 
admissible  as  part  of  the  res  gestae  any  more  than  if  made  by 
a  stranger.  Evidence  of  declarations  of  an  agent  as  to  past 
transactions  of  his  principal  are  inadmissible,  as  mere  hearsay. 
Luhy  V.  Hudson  River  Railroad^  17  N.  Y.  131,  133 ;  Adam 
V.  Hannibal  and  St.  Joseph  Railroad^  74  Missouri,  553. 

3.  The  testimony  of  the  president  of  the  bank,  explanatory 
of  the  conduct  of  its  officers  when  certain  drafts  came  back- 
protested,  was  admissible.  The  witness  had  testified,  upon 
examination  by  the  plaintiffs,  that  the  bank  never  had  any 
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knowledge  of  a  forged  biU  of  lading  by  Du  Bois  until  October 
31,  1881 ;  and  that  it  was  not  a  fact  that  he  had  purposely 
remained  ignorant  of  the  facts  and  circumstances  attending 
the  protests  of  certain  other  drafts  of  Du  Bois,  to  which  bills 
of  lading  were  attached,  which  the  bank  had  discounted,  and 
that  he  could  only  explain  why  no  particular  pains  were 
taken  in  the  matter  by  stating  what  the  usage  of  the  bank 
was  in  such  matters.  As  the  witness  was  about  to  state  such 
usage,  the  counsel  of  the  plaintiffs  interrupted  hun,  and  called 
his  attention  to  the  question  put,  whether  any  special  pains 
had  been  taken,  but  the  court  said,  let  him  state  the  usage  as 
to  such  papers.  The  witness  then  answered  as  follows :  "  Ko, 
sir ;  I  did  not  take  any  special  pains,  for  the  reason  that  it  is 
a  matter  of  very  common  occurrence.  A  merchant  will  ship 
a  lot  of  grain  to  Xew  York,  the  drafts  come  there,  and  for 
some  reason  a  commission  merchant  won't  pay  them ;  it  may 
be  that  he  is  not  in  a  position  to  do  it;  it  may  be  he  thinks 
they  are  drawn  for  too  much,  and  he  refuses  to  pay;  the 
drafts  come  back,  or  are  held  under  directions  of  the  bank  for 
settlement  or  other  arrangement.  That  is  a  very  common 
occurrence  on  shipments  with  bills  of  lading  attached." 
There  could  be  no  just  objection  to  the  court's  recei\Tng  this 
explanation. 

We  see  nothing  in  the  other  exceptions  which  requires  no- 
tice. 

Judgment  affirmed. 


XORTHEKN  PACIFIC  KAILKOAD  v.  PAINE. 

IIRBOB    TO    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR    THE. 
DISTRICT   OF   MINNESOTA. 

Argued  December  13, 1886.  —  Decided  January  10, 1887. 

In  the  courts  of  the  United  States,  as  legal  defeuces  only  can  be  interposed 

to   legal  actions,  a  defendant  who  has   equitable  grounds  for  relief 

a^iast  a  plaintiff  must  seek  to  enforce  them  by  a  separate  suit  in 

equity ;  and  this  rule  prevails  in  States  where  the  law  and  practice  per- 
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mits  the  defendant  in  an  action  at  law  to  set  up  a  legal  as  well  as  ac 
equitable  defence. 

When,  under  the  law  and  practice  In  a  State,  a  denial  in  one  clause  in  an 
answer  in  a  suit  begun  in  a  court  of  the  State  and  removed  to  a  Federal 
court  is  held  to  be  qualified  by  an  admission  in  another,  and  to  excuse 
the  plaintiff  from  the  necessity  of  proof  of  it,  Uie  same  rule  prevails  in 
the  Federal  court. 

A  mere  equitable  claim,  which  a  court  of  equity  may  enforce,  will  not  sus- 
tain an  action  at  law  for  the  recovery  of  land  or  of  anything  severed 
from  it. 

The  instruction  requested  by  plaintiff  was  properly  refused  as  it  assumed 
a  knowledge  by  plaintiff  which  was  not  proved. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  W,  P,  Clough  for  plaintiflF  in  error. 

J/r.  Eugene  M,  Wilmn  for  defendant  in  error.  Mr,  M,  F. 
Morris  also  filed  a  brief  for  same. 

Me.  Justice  Field  delivered  the  opinion  of  the  court. 

This  case  was  brought  by  Paine,  the  plaintifif  below,  against 
the  Northern  Pacific  Railroad  Company  for  taking  and  con- 
verting to  its  own  use  CI  80  pine  saw-logs,  alleged  to  be  his 
property,  and  of  the  value  of  $10,442. 

The  defences  set  up  are  legal  and  equitable,  a  proceeding 
permissible  by  the  laws  of  Minnesota,  in  which  State  the  action 
was  brought.  The  legal  defences  were  two :  first,  a  denial  of 
the  ownership  of  the  logs  by  the  plaintifif,  and  of  the  conver- 
sion of  them  by  the  defendant,  and  of  their  value  beyond 
$7832 ;  second,  that  the  logs  were  cut  by  the  Knife  Falls 
Lumber  Company,  a  corj)oration  of  the  State,  with  the  knowl- 
edge and  consent  of  the  plaintiflF,  and  were  by  that  company 
sold  and  deUvered  to  tlie  defendant  prior  to  the  commence- 
ment of  this  action. 

The  equitable  defence  was  substantially  this :  that  in  1880 
the  defendant  was  the  owner  of  the  lands  from  which  the 
logs  in  controversy  were  cut,  and  that  its  land  commissioner, 
under  whose  charge  the  sales  of  its  lands  were  conducted,  and 
his  clerk,  conspired  with  the  plaintiflF  to  defraud  the  company 
by  procuring  a  sale  of  the  lands  to  be  made,  nominally  to  him, 
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but  really  for  the  benefit  of  the  three,  at  a  price  representing 
only  a  small  fraction  of  the  actual  value  of  the  property;  that, 
in  execution  of  this  fraudulent  purpose,  the  land  commissioner 
made  out  a  contract  of  sale,  in  the  form  commonly  used  by 
the  company,  promising  for  the  price  named  to  convey  the 
lands  to  the  plaintifif ;  and  that  the  company,  upon  receiving 
in  its  preferred  stock  at  par  the  amount  of  the  consideration 
mentioned,  and  being  ignorant  of  the  facts  and  of  the  charac- 
ter and  value  of  the  lands,  and  relying  upon  its  commissioner 
to  protect  its  interests,  executed  a  conveyance  of  the  lands  in 
the  usual  form  to  the  plaintiff,  and  placed  it  in  the  hands  of 
the  commissioner  for  delivery  to  him;  that  the  lands  thus 
sold  were  pine  timber  lands,  and  the  company  was  ignorant 
of  their  character  and  value  until  April,  1881,  when  it  repudi- 
ated and  disaffirmed  the  sale,  and  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Minnesota  for 
its  annulment,  and  the  reconveyance  to  it  of  the  lands,  oflfering 
at  the  same  time  to  return  to  the  plaintiff  the  cost  of  the  pre- 
ferred stock  received,  which  bill  is  now  pending  and  undeter- 
mined. 

The  relief  prayed  in  the  answer  was :  first,  that  the  plaintiff 
take  nothing  by  his  action;  second,  that  the  alleged  purchase 
of  the  lands  in  the  name  of  Paine  be  adjudged  void  as  against 
the  defendant ;  third,  that  an  account  be  taken  of  the  cost  of 
the  shares  of  preferred  stock  received  in  payment  for  the  lands, 
and  that  on  the  repayment  by  the  company  of  such  cost,  the 
plaintiff  be  decreed  to  release  and  reconvey  the  lands  to  the 
company. 

The  plaintiff  filed  a  replication,  denying  the  allegations  of 
fraud  and  fraudulent  combination  stated  m  the  equitable  de- 
fence, and  any  license  or  assent  by  him  to  the  lumber  com- 
pany to  cut  the  logs. 

The  case  was  then  removed,  on  appUcation  of  the  defendant, 
from  the  state  court  to  the  Circuit  Court  of  the  United  States. 
In  that  court  the  equitable  defence  could  not  be  made  availa- 
ble. In  the  courts  of  the  United  States,  to  legal  actions  legal 
defences  only  can  be  interposed.  If  the  defendant  have  equi- 
table grounds  for  reUef  against  the  plaintiff,  he  must  seek  to 
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enforce  them  by  a  separate  suit  in  equity.  If  his  equitable 
grounds  are  deemed  suflBcient,  he  may  thus  stay  the  further 
prosecution  of  the  action  at  law,  or  be  furnished  with  matter 
which  may  be  set  up  as  a  legal  defence  to  it.  Upon  the 
removal,  therefore,  of  the  action  to  the  Circuit  Court,  the 
equitable  defence  could  not  be  considered.  It  would  have 
been  entirely  proper  for  the  defendant  to  have  amended  his 
answer  by  striking  out  that  portion  embracing  this  defence. 
But  he  did  not  take  that  course,  and  the  plaintiff  relied  upon 
its  allegations  as  evidence.  If  the  pleadings  are  construed  as 
in  the  state  court,  there  was  an  admission  by  them  of  an  im- 
portant fact  in  the  case ;  namely,  of  title  by  a  deed  from  the 
former  owner  of  the  lands.  In  the  state  courts,  where  an 
answer  sets  up  several  distinct  defences,  a  denial  in  one  is  held 
to  be  qualified  by  an  admission  in  another.  Thus,  in  Derby  cfe 
Day  V.  Gallop^  5  Minn.  119,  where  the  action  was  replevin  for 
unlawfully  taking  the  plain tifFs  goods,  and  the  answer  con- 
tained two  defences :  1st,  a  general  denial  of  the  allegations  of 
the  complaint ;  and,  2d,  a  justification  of  the  taking  under  a 
levy  upon  execution;  it  was  held  that  the  answer  admitted 
the  taking,  for  the  purposes  of  the  trial,  and  to  that  extent 
the  second  defence  affected  the  first.  In  Scott  v.  Khig^  7  Minn. 
494,  the  same  doctrine  was  declared,  the  court  holding  that  'a 
general  denial  in  one  defence,  inconsistent  with  s|iecial  matter 
alleged  in  a  second  defence,  is  to  be  considered  as  modified 
thereby.  See  also  Zhmiieniian  \,  Lamh^  7  Minn.  421.  The 
admission  of  the  execution  of  a  deed  by  the  fonner  owner, 
and  thus  of  title  in  the  plaintiff,  if  it  could  be  used,  obviated 
the  want  of  other  proof  on  that  point.  In  order  that  the 
plaintiff  might  recover,  it  devolved  on  him  to  prove  not  merely 
the  value  of  the  logs  taken,  but  that  he  owned  them,  or  was 
entitled  to  their  possession.  It  is  not  contended  that  he 
acquired  any  title  to  them  except  as  annexed  to  the  lands 
from  which  they  were  cut.  Standing  timber  is  a  part  of  the 
realty  and  goes  with  its  title  or  right  of  possession.  When 
severed  from  the  soil  its  character  as  realty  is  changed ;  it  has 
become  personalty,  but  the  title  to  it  continues  as  before. 
The  right,  therefore,  to  recover  for  what  is  severed  from  the 
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freehold  depends  upon  the  right  to  the  freehold  itself.  If  the 
plaintiff  is  in  possession,  he  is  presumed  to  be  lawfully  so, 
having  the  right  of  possession,  and,  therefore,  entitled  to  what 
is  severed.  If  he  is  out  of  possession,  he  must  show  a  title  to 
the  land,  or  riglit  to  its  possession.  A  mere  equitable  claun, 
which  a  court  of  equity  may  enforce,  will  not  sustain  an  ac- 
tion at  law  for  the  recovery  of  the  land  or  anything  severed 
from  it.  HalUek  v.  Mlxer^  16  Cal.  574;  Mather  v.  Trin'dij 
Church,  3  S.  &  R.  509 ;  Harlan  v.  Harla/n,  15  Penn.  St.  507 ; 
S.  a  53  Am.  Dec.  612. 

In  the  case  at  bar,  no  proof  was  offered  by  the  plaintiff  of 
his  title  to  the  land,  from  which  the  logs  in  controversy  were 
cut,  or  of  his  ownership  in  any  other  way,  he  relying  upon 
the  admission  to  that  effect  contained  in  the  paragraph  of  the 
'  answer  setting  up  the  equitable  defence.  This  defence  was 
not,  as  already  stated,  available  in  the  action  at  law  after  the 
removal  of  the  case  to  the  Circuit  Court  of  the  United  States, 
and  the  answer  might  have  been  there  amended  by  striking  it 
out ;  but  so  long  as  it  remained  a  part  of  the  pleadings,  the 
fact  admitted  by  it  in  the  state  court  must  be  considered  as 
still  admitted  in  the  Federal  court.  No  hardsliip  can  follow 
from  this  rule,  for  the  defendant,  by  amending  his  answer 
arfter  the  removal  of  the  cause,  can  always  avoid  this  result ; 
in  many  cases  it  wiU  obviate  the  inconvenience  of  making 
proof  of  a  fact  within  the  knowledge  of  the  parties. 

The  objection,  tliat  there  was  no  evidence  of  a  delivery  of 
the  deed,  which  the  answer  alleges  was  executed  and  placed 
in  the  hands  of  the  land  commissioner  of  the  railroad  com- 
pany for  that  purpose,  is  not  weU  taken.  It  will  be  presumed, 
aftor  the  lapse  of  months,  as  in  the  present  case,  that  the 
delivery  was  made  as  directed ;  if  not,  it  was  for  the  defend- 
ant to  show  it  —  the  proof,  if  the  fact  were  so,  being  in  its 
power.  The  prayer  of  the  special  defence  is  for  a  cancella- 
tion of  the  contract  of  sale,  and  a  reconveyance  of  the  land  to 
the  defendants. 

It  only  remains  to  consider  the  refusal  of  the  court  to  give 
the  instruction  requested  with  reference  to  the  parol  hcense 
from  the  railroad  company,  at  the  time  the  ounier  of  the 
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lands,  to  the  lumber  company  to  cut  the  logs  in  question,  and 
the  alleged  knowledge  of  the  plaintiff  that  it  was  acting  upon 
the  Hcense.  The  hcense  was  proved,  but  the  court  held  that 
there  was  no  evidence  of  the  plaintiff's  knowledge  of  it.  The 
instruction  requested  was  as  foUows : 

"If  the  jury  beheve  that  the  Northern  Pacific  Eailroad 
Company  gave  a  hcense  to  the  Knife  Falls  Lumber  Company 
to  cut  logs  iqwn  the  lands  described  in  the  complaint,  while 
the  said  railroad  company  was  the  owner  of  the  said  lands, 
and  that  the  said  lumber  company  cut  the  logs  described  in 
the  complaint,  acting  under  such  license,  and  that  the  plaintiff 
knew  of  the  existence  of  such  license,  and  knew  that  the  said 
lumber  company  was  cutting  such  logs,  acting  under  the  said 
license,  and  made  no  objection  to  such  cutting;  in  such  case, 
the  jury  would  be  at  Uberty  to  find  that  the  said  cutting  was 
by  the  hcense  and  permission  of  the  plaintiff,  and  if  the  jury 
does  so  find,  it  should  find  a  verdict  for  the  defendant." 

The  instruction  was  properly  refused  for  the  want  of  evi- 
dence of  the  plaintiff's  knowledge  of  the  license.  And  by 
the  conveyance  of  the  lands  to  the  plaintiff  the  hcense  from 
the  original  owner  was  necessarily  terminated. 

Judgment  affirmed. 


CHICAGO  AND  NORTHWESTERN  RAILWAY 

V.  Mclaughlin. 

EKROR    TO    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOB   THE 
NORTHERN   DISTRICT   OF   IOWA. 

Argued  November  29,  30, 1886.— Decided  December  20, 1886. 

Defendant  in  error  was  in  the  employ  of  plaintiff  in  error  as  a  car  repairer. 
While  mounted  at  a  side  track  upon  a  ladder  which  rested  against  a  car 
that  lie  was  repairing  by  order  of  his  immediate  superior,  he  was  thrown 
from  the  ladder  by  reason  of  the  car  being  struck  by  a  switching  engine 
and  car,  and  was  seriously  injured.  H^  brought  a  suit  against  the  Rail- 
way Company  under  §  1307,  Code  of  loWa  of  1873.  The  Railway  Com- 
pany defended  upon  the  grounds:  (1)  that  there  was  no  negligence  on 
the  part  of  its  employes  which  entailed  responsibility  on  the  company; 
(2)  tliat  there  was  contributory  negligence  on  the  part  of  the  plaintiff 
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below.  The  case  was  tried  before  a  jury,  and  resulted  in  a  verdict  of 
$15,000  for  plaintiff  below,  and  judgmeut  was  eutered  on  the  verdict. 
This  court,  on  the  case  made  by  the  record  in  error,  affirms  that  judg- 
ment by  a  divided  court. 

It  was  enacted  in  §  1307  of  the  Code  of  Iowa  of  1873  that : 

"  Every  corporation  operating  a  railway  shall  be  liable  for 
all  damages  sustained  by  any  person,  including  employes  of 
such  corporation,  in  consequence  of  the  neglect  of  agents,  or 
by  any  mismanagement  of  the  engineers  or  other  employes 
of  the  corporation,  and  in  consequence  of  the  wilful  wrongs, 
whether  of  commission  or  omission  of  such  agents,  engineers, 
or  other  employes,  when  such  wrongs  are  in  any  manner  con- 
nected with  the  use  and  operation  of  any  railway  on  or  about 
which  they  shall  be  employed,  and  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding." 

In  March,  1878,  the  testator  of  the  defendant  in  error  com- 
menced this  suit  against  plaintiff  in  error  in  the  Circuit  Court 
of  Clinton  County,  Iowa.    The  petition  set  forth  as  follows : 

"  The  plaintiff  complains  of  the  defendant.  The  Chicago  and 
Northwestern  Railroad  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  lUinois,  and  doing 
business  in  the  State  of  Iowa,  being  engaged  in  operating  a 
rkilroad  in  said  last  named  State,  moving  by  steam  power  cars 
containing  passengers  and  goods  over  the  said  railroad ;  that 
the  plaintifif,  on  the  18th  of  October,  1877,  in  the  city  of 
Clinton,  State  of  Iowa,  was  in  the  employment  of  defendant 
as  a  car  repairer  of  defendant's  said  cars,  and  whilst  at  said 
date  and  in  said  city  plaintiff  was  engaged  in  the  performance 
of  his  duty  repairing  one  of  defendant's  cars  which  was  stand- 
ing on  one  of  defendant's  side  tracks,  the  plaintiff  standing  at 
a  height  of  about  nine  feet  from  the  ground  on  a  ladder  which 
was  inclined  against  said  car,  the  plaintiff  was  then  and  there, 
through  the  carelessness,  negligence,  and  default  of  said 
defendant  and  its  servants  thrown  violently  to  the  ground, 
breaking  the  right  leg  of  •plaintiff  and  inflicting  upon  him 
other  great  and  permanent  injuries,  to  the  damage  of  plaintiff 
in  the  sum  of  fifteen  thousand  dollars.  The  plaintiff  therefore 
demands  judgment  against  the  said  defendant  for  the  sum  of 
fifteen  thousand  dollars,  with  interest  and  costs." 
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On  the  petition  of  defendant  the  action  was  removed  into 
the  Circuit  Court  of  the  United  States;  and  in  that  court 
the  plaintiff  filed  the  following  amenchnent  to  his  petition : 

'*  Now  comes  plaintiflF  and,  by  leave  of  court  first  had,  amends 
his  original  petition  and  amendment  thereto,  heretofore  filed 
herein  as  follows,  viz. : 

"  1.  He  states  that  while  properly  and  not  negligently  per- 
forming the  service  stated  in  said  original  petition,  his  position 
became  suddenly  dangerous  by  reason  of  the  shifting  of  certain 
switches  and  running  an  engine  and  car  upon  the  track  where 
he  was  working. 

"That  the  switchman  performing  said  service  of  shifting 
said  switches  saw  plaintiff  in  his  position,  which  became  dan- 
gerous by  said  acts,  and  although  plaintiff  was  tliereby  placed 
in  imminent  peril  thereby,  and  said  switchman  could  easily 
have  prevented  a  collision  and  injury  to  plaintiff  by  the  exer- 
cise of  ordinary  care  and  caution,  in  either  apprising  plaintiff 
of  the  sudden  approach  of  said  engine  or  by  turning  the  brake 
upon  said  car,  or  causing  the  engineer  in  charge  of  said  engine 
to  stop  the  same,  he  failed  so  to  do,  but  carelessly,  negligently, 
and  heedlessly  allowed  said  collision  and  injury  to  take  place 
to  plaintiff's  great  injury. 

"  2.  That  the  fireman  upon  said  engine  saw  plaintiff  in  said 
exposed  position,  and,  after  the  danger  and  j)eril  of  plaintiff's 
Ufe  and  limbs  were  well  known  to  him,  he  allowed  said  col- 
hsion  to  take  place,  although  he  could,  by  the  exercise  of  ordi- 
nary care,  have  prevented  it  by  notifying  the  engineer  that 
plaintiff  was  in  danger,  but  that  he  carelessly,  negligently, 
and  with  a  total  disregaixl  for  plaintiff's  safety,  neglected  and 
failed  to  impart  said  notice,  and  plaintiff  was  injured  thereb3\ 

"  3.  That  the  engineer  in  charge  of  said  engine  thrown  in 
and  upon  said  track  as  aforesaid,  b}'  reason  of  plaintiff's  per- 
ilous position,  was  ordered  to  stop  his  said  engine,  and  that  he 
could  easily  have  obeyed  said  instruction,  but  disregarding 
said  order  to  stop  and  carelessly  and  heedlesslv  refusing  to 
inquiix}  into  the  cause  of  such  order,  but  with  a  neghgent  and 
total  disregard  of  conseijuences,  hurried  said  engine  on  to  a 
collision,  as  stated  in  plaintiff's  original  j)etition. 
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"4.  That  the  facts  rendering  plaintiflf's  position  perilous  by 
reason  of  the  movements  of  said  switches  and  car  and  engine 
were  to  plaintiff  entirely  unknown,  although  due  care  and 
caution  was  exercised  by  him. 

"  Wherefore  plaintiff  prays  judgment  as  heretofore." 

To  this  amended  petition  defendant  made  the  following 
answer : 

"For  answer  to  plaintiffs  petition  herein  as  amended 
defendant  states  —  'I.  It  denies  each  and  every  allegation  in 
said  petition  and  amendment  contained.  II.  The  plaintiff 
was  guilty  of  negligence,  which  contributed  to  the  injury 
complained  of  in  this:  He  failed  to  notice  or  listen  for  the 
approach  of  engines  or  other  cars,  and  failed  to  get  down  from 
the  ladder  whereon  he  stood  when  the  engine  and  car  which 
caused  the  injury  approached  the  line  of  cars  whereon  plain- 
tiff was  at  work,  in  plain  sight  of  plaintiff,  with  the  bell  ring- 
ing to  warn  all  persons  of  their  coming.'  " 

The  cause  was  tried  before  a  jury  with  verdict  for  plaintiff 
in  the  sum  of  $15,000,  and  judgment  was  entered  on  the  ver- 
dict. Defendant  sued  out  this  writ  of  error.  The  defendant 
in  error  died  after  the  cause  was  docketed  here,  and  his  execu- 
tor appeared  and  defended  the  suit. 

The  exceptions  brought  up  all  the  evidence.  It  was  in  some 
respects  conflicting.  Counsel  for  plaintiff  in  error  filed  with 
their  brief  a  statement  of  the  facts  which  they  regarded  as 
established.  Counsel  for  defendants  in  error  referring  to  this 
statement,  filed  with  their  brief  a  statement  of  "  omitted  and 
material  facts  in  the  interest  of  defendant  in  error."  From 
the  two  statements  the  following  facts  appear  to  be  substan- 
tially agreed  to  by  both  parties : 

Clinton,  Iowa,  is  a  division  station  on  the  railway  of  plain- 
tiff in  error.  All  freight  trains  coming  from  east  or  west  are 
here  stopped  and  retrained.  The  tracks  of  the  main  hue  and 
sidings  run  east  and  west. 

Xear  the  west  end  of  the  yard,  and  about  nine  feet  north 
of  the  main  line,  is  a  track  some  fifteen  hundred  feet  long, 
known  as  "  number  two  track,"  used  exclusively  for  way-cars. 
Just  north  of  this  way-car  track  is  another  side  track,  known 
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as  "  track  number  three."  There  is  a  cut-off  track  from  the 
main  line,  by  which  tracks  numbers  two  and  three  are  reached 
through  switches. 

Whenever  a  freight  train  comes  into  Clinton  from  the  east 
or  west,  the  way-car  is  taken  off  by  a  switch  engine,  and  put 
on  this  track  number  two,  and  when  any  freight  train  is  to  go 
out  either  east  or  west,  a  switch  engine  goes  on  to  track  num- 
ber two  to  get  a  way-car  for  such  out-going  train.  All  way- 
cars  going  or  coming  from  the  west  are  used  "first  in  first 
out,"  while  those  going  and  coming  from  the  east  had  "  regu- 
lar run  "  way-cars.  A  switch  engine  went  on  to  number  two 
track  about  twenty  times  during  each  day  time,  to  put  away 
or  to  get  a  way-car.  Two  switch  engines  were  used  in  the 
yard  in  the  day  tune,  and  three  during  the  night  time.  There 
were  from  twenty  to  thirty  trains  each  way  per  day,  and  the 
switch  engines  in  the  yard  kept  up  a  clatter  and  constant  ring- 
ing of  beUs. 

O'Neil  was  a  coach-builder,  or  car  carpenter,  and  worked 
for  the  railway  company  in  its  shops  at  Clinton  from  1805  to 
1877,  except  about  four  years,  during  which  latter  time  he  was 
away  working  mostly  for  the  oflScers  of  the  company.  The  shop 
where  he  worked  was  situated  about  eight  rods  fi»om  the  main 
line,  at  the  east  end  of  the  yard,  where  the  volume  and  char- 
acter of  the  traffic  could  be  seen  by  him.  In  the  perform- 
ance of  his  duty  he  was  required  to  work  on  or  about  the 
trains.  For  about  a  year  before  his  injury  he  had  been  accus- 
tomed to  go  upon  the  way-car  track  munber  two,  on  an  aver- 
age of  once  a  week  to  do  repairs,  such  as  putting  in  hghts  of 
glass  broken  out  of  way-car  windows,  fixing  door  loclcs,  put- 
ting on  and  repairing  lamp-brackets,  and  the  hke.  At  the 
time  of  the  injury  he  was  acting  under  the  direct  order  and 
instruction  of  his  immediate  superior. 

About  10  o'clock  in  the  morning  of  a  clear,  pleasant  day  in 
October,  1877,  O'Neil,  by  direction  of  the  foreman,  went  to 
track  number  two,  to  do  some  repairs  on  way-cars,  and  among 
other  things,  to  take  off  some  old  lamp-brackets,  and  put  on 
new  ones.  After  doing  some  work,  O'Neil  put  his  ladder  up 
on  the  south  side  of  a  way-car  on  number  two  track.     There 
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were  seven  or  eight  way-cars  on  this  track — two  east  of  the 
one  on  which  he  was  working,  and  the  rest  west  of  it.  There 
was  a  space  of  a  few  feet  between  those  to  the  west  and  the 
other  three. 

These  way-cars  were  ten  to  twelve  feet  high,  and  the  ladder 
about  the  same  length.  Way-cars  project  out  over  the  track 
about  two  feet,  and  allowing  for  the  proper  slant,  the  foot  of 
O'Xeil's  ladder  rested  near  the  ends  of  the  ties  on  the  north 
side  of  the  main  hne. 

The  distance  from  the  ladder  where  O'Neil  was,  to  the 
switch  on  the  cut-oflf  east,  was  about  one  hundred  and  seventy- 
five  feet,  and  to  the  switch  where  the  cut-oflf  joins  the  main 
line,  about  two  hundred  and  fifty  feet.  There  were  two  cars 
just  east  of  the  one  on  Avhich  O'Neil's  ladder  rested.  All 
three  were  close  together;  but  whether  coupled  or  not  is 
unknown.  These  switches  from  the  main  line  to  the  cut-oflf  and 
to  number  two  track  were  somewhat  worn,  and  made  consid- 
erable noise  when  an  engine  passed  over  them. 

O'Xeil  went  up  the  ladder  with  a  brace  screw-driver,  a 
hammer,  and  a  new  lamp-bracket.  He  was  not  furnished  with 
a  second  man  as  lookout ;  but  he  could  have  heard  the  ring- 
ing of  the  engine  beU  if  he  had  been  listening.  lie  put  the  new 
lamp-bracket  on  top  of  the  car,  and  stepped  doAvn  a  step  or  two 
to  take  oflf  the  old  bracket.  This  was  done  by  taking  out  two 
screws  with  his  brace  screw-driver,  and  breaking  oflf  two  screws 
with  a  hanmier.  Just  before  the  accident,  he  was  breaking 
off  screws  which  held  the  lamp-bracket,  Avith  a  hammer,  with 
his  face  within  four  or  five  inches  of  the  car.  Just  as  this 
work  was  finished,  which  occupied  about  two  minutes  accord- 
ing to  the  best  judgment  of  O'Neil,  the  car  on  which  his  ladder 
rested  received  a  shock  which  threw  him  violently  from  his 
ladder,  and  he  struck  on  the  tie,  or  the  iron  rail  of  the  main 
line,  breaking  his  femur  in  two  places,  and  inflicting  very 
severe  and  permanent  injuries  which  totally  disabled  him, 
and  shortened  his  life.  At  the  time  of  the  injury  he  was 
facing  westwardly,  while  the  engine  which  caused  the  injury 
came  from  the  east.  Before  he  exposed  himself,  in  the 
performance  of  his  duty,  he   found,   from  examination  of 
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the  switches,  that  four  switches  must  be  turned,  east  of  him, 
before  a  car  could  enter  the  track  upon  which  he  was  working, 
and  the  employes  so  turning  such  switches  could  plainly  see 
him  on  the  ladder.  lie  could  not  see  the  nearest  switch,  the 
turning  of  which  threw  the  car  and  engine  on  to  the  track, 
causing  the  injury,  because  the  lever  was  on  the  north  side 
and  obscured  by  standing  cars. 

The  accident  happened  in  this  way :  Switch-engineer  Schu- 
maker  and  Fireman  Riggs  came  off  a  side  track  south  of  the 
main  Une,  with  the  engine  headed  west,  and  with  a  Avay-car 
ahead  of  the  engine.  Switchmen  Wilde  and  Ellen  wood  accom- 
panied them  on  foot ;  Wilde  on  the  south  side  of  the  track  and 
Ellen  wood  on  the  north  side  of  it.  The  bell  of  the  engine  wsls 
ringing.  Just  what  side  track  they  came  from  none  of  them 
remember,  but  it  was  some  side  track  Avhich  came  on  to  the 
main  line  east  of  the  switch  which  leads  from  the  main  line 
to  the  cut-off,  and  to  number  two  way-car  track.  The  object 
.  of  the  switchmen  was  to  go  in  on  way-car  track  number  two, 
to  get  a  way-car  for  the  use  of  some  out-going  train.  The 
situation  was  such  that  the  engineer,  when  on  the  main 
line  east  of  the  cut-off  switch  could  have  seen  O'Neil  on  the 
ladder  if  he  had  looked;  but  he  was  watching  his  switches 
ahe^d  of  him,  and  did  not  see  O'N^eil  at  all.  After  his  engine 
passed  off  the  main  line  on  to  the  cut-off,  and  thence  on  to 
track  number  tw^o,  the  engineer  could  not  have  seen  O'Neil  if 
he  had  looked,  because  he  was  on  the  north  side  of  his  engine, 
and  the  way-car  attached  to  the  front  of  his  engine  wholly 
obstructed  his  view.  Wilde  saw  O'N eil  on  the  ladder  at  a  dis- 
tance from  the  point  where  the  striking  cars  caused  the  injury; 
"  thought  he  would  get  down ;  didn't  pay  much  attention  to  it." 
EUenwood  could  not  see  O'Neil  on  the  ladder  at  all. 

The  fireman,  Kiggs,  on  the  south  side,  a  part  of  whose  duty 
it  was  to  look  out  for  danger,  saw  O'Neil  for  a  distance  of  from 
one  hundred  and  twenty  to  one  hundred  and  fifty  feet  before 
reaching  the  point  of  injury,  and  watehed  him,  knowing  that 
if  he  did  not  get  down  from  the  ladder  he  would  be  injured, 
and  knowing,  or  believing,  that  he  was  Avorking.  He  did  not 
speak  to  the  engineer  of  the  fact,  but,  shortly  before  the  coUision 
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be  shouted  "  Whoa ! "  in  an  unusually  sharp  tone  which  was 
the  Avord  he  always  used  when  he  wanted  the  engine  to  stop 
quickly.  Schumaker  at  once  obeyed  Riggs'  signal  Avhich  he 
knew  meant  "  stop,''  by  putting  his  lever  in  the  back  motion. 
He  did  not  know  why  he  was  ordered  to  stop,  but  did  know  that 
it  had  no  reference  to  the  contemplated  coupUng,  for  he  was 
looking  out  for  that  himself.  He  did  not  inquire  why  he  was 
ordered  to  stop.  lie  had  already  shut  off  steam  from  his 
engine.  At  this  time  the  engine  was  moving  four  or  five  miles 
]>er  hour,  and  the  reversal  of  the  lever  would  have  stopped  the 
engine  and  car  before  the  car  struck  the  standing  cars,  on  one 
of  which  O'Neil  was.  But  when  the  cars  were  six  to  ten  feet 
apart,  and  the  engine  had  practically  come  to  a  f  uU  stop,  Switch- 
man EUenwood,  who  was  on  the  north  side  of  the  way-car  track, 
■ready  to  couple  the  way-car  attached  to  the  engine,  to  the 
standing  way-cars,  seeing  the  cars  were  not  going  to  come 
together  so  that  he  could  make  the  coupling,  gave  a  signal  and 
called  out  to  Schumaker  to  come  ahead  a  Uttle.  Thereupon 
Schumaker  at  once  put  the  lever  in  the  forward  motion,  and 
instantly  put  it  in  the  back  motion  again,  because  an  instant 
of  forward  steam  he  knew  was  enough  to  send  the  cars  to- 
gether, which  proved  correct.  The  coupling  was  made,  and 
the  accident  to  O'Xeil  happened. 

The  instant  Riggs  heard  EUenwood  give  the  signal  to  come 
ahead  a  little,  he  told  Schumaker  that  there  was  a  man  on  the 
side  of  the  car,  but  the  same  instant  Schumaker  had  put  his 
lever  forwaixi  and  back  again,  the  cars  had  struck  and  the 
injury  was  complete. 

When  the  engine  and  car  came  off  the  main  Une,  they  were 
moving  four  to  five  miles  per  hour.  They  slacked  up  for  the 
switch  at  track  number  two,  and  started  up  again  to  four  or 
five  miles  per  hour  at  the  time  Riggs  gave  the  signal  "  Whoa." 
The  engine  and  car  were  in  plain  sight  of  O'Neil  from  the 
time  they  came  off  the  side  track  on  the  main  Une,  until  they 
struck  the  standing  cars  on  one  of  which  he  was  at  work ;  and 
he  admits  that  if  he  had  been  listening  he  could  have  heard 
the  cUck  of  the  engine  coming  over  the  switches,  and  could 
have  seen  the  engine  while  on  his  ladder  by  turning  his  head 
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to  the  east,  and  could  also  have  heard  the  ringing  of  the  bell, 
but  he  did  not  look  nor  listen  while  on  the  ladder  at  work. 

The  time  which  elapsed  from  the  time  the  engine  and  way- 
car  left  the  main  line  until  the  accident  happened  was  prob- 
ably twelve  to  fifteen  seconds,  and  from  the  time  Kiggs  gave 
the  signal  "Whoa,"  to  the  time  of  the  accident,  was  probably 
from  three  to  five  seconds. 

After  the  evidence  was  in  defendant  asked  the  court  to  in- 
struct the  jury  as  follows : 

"  1.  Conceding  to  all  the  testimony  its  greatest  probative 
force,  it  is  not  sufficient  to  warrant  the  jury  in  finding  the 
defendant  or  any  of  its  servants  guilty  of  any  negligence 
whereby  the  plaintiff  received  his  injuries. 

"2.  The  undisputed  and  uncontradicted  evidence  shows 
that  the  plaintiff  was  guilty  of  neghgence  which  directly  con- 
tributed to  his  injury.  You  are  therefore  instructed  to  find 
for  the  defendant." 

Th^e  requests  were  refused.  Defendant  excepted,  and 
made  the  refusal  one  of  the  assignments  of  error  in  this  court. 

Defendant  also  excepted  to  many  passages  in  the  charge  to 
the  jury.  In  this  court  the  giving  of  the  following  instructions 
was  assigned  as  error : 

"  4.  Under  the  statute  of  the  State  of  Iowa,  every  corpora- 
tion operating  a  railway  is  liable  for  all  injuries  caused  to,  and 
the  consequent  damages  sustained  by,  the  employes  of  such 
corporation  in  consequence  of  the  neglect  of  a  co-employe  in 
the  performance  of  his  duty  to  the  company  ;  that  is  to  say, 
the  negligence  of  an  employ^  in  the  discharge  of  the  duties  of 
liis  position  in  the  employ  of  the  company  is  deemed  to  be 
the  negligence  of  the  corporation,  and  will  render  the  com- 
pany hable  for  any  injuries  caused  thereby  to  any  of  its  other 
employes,  unless  the  person  injured  is  himself  guilty  also  of 
negligence  contributing  to  the  accident." 

"  14.  It  is  claimed  on  part  of  the  plaintiflf  that  the  switch- 
man on  the  south  side  saAv  O'Neil's  danger  in  time  sufficient 
to  have  averted  the  danger.  On  part  of  defendant  it  is  claimed 
that  this  SAvitchman  did  not  see  O'Neil  in  time,  and  under 
such  circmnstances  as  that  it  was  his  dutv  to  either  have 
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stopped  the  engine  or  warned  the  plaintiff  of  the  danger. 
Has  the  plaintiff  by  a  fair  preponderance  of  evidence,  satisfied 
you  that  this  switchman  had  knowledge  of  plaintiff's  danger 
in  time  sufficient  to  have  averted  the  accident  either  by  stop- 
ping the  engine  or  through  a  warning  to  the  engineer,  or  by 
notifying  plaintiff  of  the  coming  danger,  so  that  he  could  have 
avoided  the  accident  ?  It  is  not  sufficient  for  it  now  to  appear 
that  possibly  the  switchman  might  have  done  so  if  he  had 
known  all  the  facts  that  are  now  made  apparent.  The  true 
inquiry  is,  was  this  switchman,  acting  under  the  light  and 
knowledge  he  then  had,  wanting  in  the  exercise  of  ordinary 
care  in  not  stopping  the  engine,  or  in  not  notifying  plaintiff 
of  his  danger  ?  Did  he  or  not  have  knowledge  of  the  danger 
to  which  plaintiff  was  exposed  in  time  sufficient  to  enable  him 
by  the  use  of  ordinary  care  to  have  caused  the  engine  to  be 
stopped,  or  to  warn  the  plaintiff,  so  that  he  might  have  got- 
ten down  from  the  ladder  before  the  cars  came  in  contact  ? " 

"15.  It  is  further  claimed  on  behalf  of  plaintiff  that  the 
fireman,  Riggs,  was  neghgent  in  not  notifying  the  engineer 
of  the  peril  to  which  plaintiff  was  exposed.  There  is  evidence 
tending  to  show  that  Riggs  saw  the  plaintiff  upon  the  ladder 
and  knew  of  his  position,  and  that  there  was  danger  of  an 
injury  being  caused  to  him  if  he  did  not  get  down  before  the 
cars  came  in  contact ;  that  Riggs  gave  a  signal  to  the  engineer 
to  stop  in  time  to  prevent  the  cars  coming  into  contact,  which 
signal  the  engineer  obeyed  by  shutting  off  the  steam  and 
reversing  the  engine.  On  part  of  plaintiff  it  is  claimed  that 
Riggs  should  have  notified  the  engineer  of  the  necessity  for 
stopping  the  engine,  namely,  that  there  was  a  man  in  a  dan- 
gerous position ;  and  it  is  claimed  that  Riggs  had  time  suffi- 
cient to  have  so  done,  so  that  the  engineer  could  have  prevented 
the  cars  coming  in  contact.  On  the  part  of  defendant  it  is 
claimed  that  Riggs  did  all  that  could  reasonably  be  expected 
of  him;  that  he  gave  the  proper  signal  to  stop  the  engine,  and 
'  that  in  obedience  thereto  the  engineer  reversed  his  engine  and 
brought  it  nearly  to  a  stop,  and  then,  before  Riggs  had  time 
to  ascertain  the  necessity  for  any  further  action  on  his  part, 
the  engineer,  in  obedience  to  a  signal  from  the  switchman, 
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which  could  not  liave  been  reasonably  foreseen  by  Riggs,  gave 
a  forward  motion  to  the  engine,  and  that  it  was  beyond  the 
power  of  Riggs  to  again  notify  the  engineer  to  stop  in  time  to 
prevent  the  accident." 

"  16.  It  was  the  duty  of  Riggs,  if  he  saw  the  plaintiff  was 
in  a  dangerous  position,  and  that  there  was  risk  of  an  accident 
if  the  cars  were  brought  into  contact  before  plaintiff  should 
get  down  from  the  ladder,  to  take  such  action  as  was  reason- 
ably within  his  power  to  stop  the  engine  and  prevent  the  cars 
from  coming  into  contact.  When  human  life  or  limbs  are  in 
2>eril,  ordinary  prudence  requires  that  all  reasonable  means 
should  be  used  by  those  who  are  aware  of  the  danger,  to  avert 
the  same  and  avoid  injury  to  the  person  exposed  thereto. 
Riggs  himself  testifies  that  he  saw  plaintiff  upon  the  ladder, 
knew  that  he  was  in  a  dangerous  position  if  the  cars  were 
brought  into  contact,  and  saw",  as  the  engine  approached  the 
standing  cars,  that  the  plaintiff  remained  upon  the  ladder. 
Under  these  circumstances,  was  or  was  it  not  his  duty  to  notify 
the  engineer,  who  had  control  of  the  engine,  of  the  nature  of 
the  danger  to  be  avoided,  or  was  his  duty  discharged  when  he 
gave  the  signal  to  stop  by  crying  out  '  Whoa '  ?  Did  he  or  did 
he  not  have  sufficient  time  to  give  such  information  to  the 
engineer,  if  you  find  the  same  should  have  been  given  ?  It  is 
for  you  to  determine  what  ordinary  prudence,  when  human 
Ufe  and  hmb  were  in  danger,  required  of  Riggs  under  the 
facts  and  circumstances  known  to  him  at  that  time,  and 
whether  Riggs  did  or  did  not  do  aU  that  ordinary  prudence 
required  of  him,  and  all  that  he  had  a  fair  opportunity  to  do, 
in  the  exercise  of  ordinary  care,  in  the  brief  time  in  w^hich  he 
Avas  required  to  think  and  act  ? " 

"  17.  It  is  further  claimed  on  part  of  plaintiff  that  the  en- 
gineer did  not  exercise  ordinary  care  and  prudence  on  his 
part,  in  that,  after  receiving  the  signal  to  stop  from  the  fire- 
man, and  after,  in  obedience  thereto,  reversing  his  engine  and 
bringing  the  same  nearly  to  a  stop,  he  then,  in  obedience  to  a 
signal  from  the  switchman  on  the  north  side  of  the  track  gave 
a  forward  motion  to  the  engine  and  brought  the  cars  into 
contact,  without  first  ascertaining  the  reason  why  the  signal 


Digitized  by 


Google 


CHICAGO  &  N.  W.  RAILWAY  v.  McLAUGHLIN.    577 
Statement  of  Facts. 

to  stop  was  given  by  the  fireman.  On  part  of  defendant,  it 
is  claimed  that  the  switchman  and  fireman  have  a  right  to 
signal  the  engineer,  and  that  it  is  the  duty  of  the  latter  to 
obey  such  signals,  and  if  the  switchman  gave  the  signal  with- 
out fault  on  his  part,  there  would  not  be  negUgence  on  part 
of  engineer  in  obeying  the  signal  thus  given." 

"  18.  That  the  engineer  is  bound  to  obey  signals  given  by 
the  switchmen  is  doubtless  true,  as  a  general  proposition,  but 
by  this  can  only  be  meant  that  the  engineer  is  bound  to  obey 
if  there  is  no  good  reason  why  he  should  not  obey.  Suppose 
he  received  a  signal  from  a  switchman  to  move  forward  when 
he  sees  that  if  he  does  he  will  cause  an  accident,  would  it  not 
then  be  clearly  his  duty  to  disobey  the  signal  ?  Suppose  at 
the  instant  he  receives  a  signal  from  the  switchman  to  move 
forward  his  fireman  notifies  him  that  there  is  a  man  on  the 
track  in  danger,  and  that  he  must  stop.  It  cannot  be  do^bted 
that  in  such  cases  the  engineer  must  disobey  the  signal  from 
the  switchman.  Take  it  in  this  case.  Suppose  the  engineer 
knew  that  the  plaintiff  was  on  the  ladder,  exposed  to  danger, 
if  the  cars  were  brought  into  contact,  and  the  switchman  gave 
the  signal  to  move  forward,  would  it  be  acting  with  reasonable 
prudence  to  obey  the  signal,  or  would  it  not  be.  clearly  the 
duty  of  the  engineer  to  disobey  the  same  ?  But  it  is  in  evi- 
dence that  the  engineer  in  this  case  did  not  know  in  fact  that 
the  plaintiff  was  in  danger.  He  had  received  a  signal  from 
his  fireman,  on  the  left  of  his  engine,  requiring  him  to  stop, 
and  he  obeyed  it  by  shutting  off  steam  and  reversing  his 
engine.  What  inference  did  the  engineer  draw  from  the 
signal  given  him  by  the  fireman  to  stop  ?  Did  he  or  did  he 
not  infer  therefrom  that  there  was  some  suflBcient  reason 
known  to  the  fireman  Avhy  the  engine  should  be  stopped? 
Was  he  not  bound  to  so  infer,  and  if  he  did,  what  was  it  his 
duty  to  do  when  he  received  the  signal  from  the  switchman 
on  the  other  side  of  the  track  to  move  forward  ?  Did  or  did  not 
ordinary  care  and  prudence  require  of  him  to  ascertain  from 
his  fireman  the  reason  of  the  order  to  stop  given  by  the  fire- 
man on  his  left,  before  he  obeyed  the  order  to  move  forward 
given  him  by  the  switchman  on  his  right  ?  The  engineer  him- 
VOL.  cxix— 37 


Digitized  by 


Google 


578  OCTOBER  TERM,   1886. 

Statement  of  Facts. 

self  testifies  that  the  signal  'whoa'  given  by  the  fireman  was 
given  somewhat  sharply,  indicating  the  necessity  for  promptly 
stopping  the  engine ;  and  he  further  testifies  that  from  the 
distance  from  the  engine  to  the  stationary  cars  he  supposed 
the  order  to  stop  was  given  by  the  fireman,  not  because  the 
cars  were  close  enough  for  coupling,  but  for  some  other  cause 
or  reason  unknown  to  him,  and  that  he  started  the  engine 
forward  upon  receiving  the  signal  from  the  switchman  with- 
out making  any  inquiry  of  the  fireman  whether  he  could  safely 
do  so,  or  without  inquiring  why  the  fireman  had  ordered  him 
to  stop  the  engine.  In  so  doing,  did  or  did  not  the  engineer 
exercise  the  care  which  ordinary  prudence  demanded  of  himT' 

"19.  If,  under  the  instructions  given  you,  you  find  that 
none  of  the  employ^  of  the  company  were  guilty  of  negli- 
gence causing  the  accident,  then  your  verdict  must  be  for 
defendant,  and  you  need '  not  consider  any  other  of  the  ques- 
tions submitted  to  you.  If,  however,  you  find  that  the 
defendant  was  negligent  in  any  of  the  particulars  alleged 
against  it,  and  that  such  negligence  was  the  immediate  cause 
of  the  injury  to  plaintiff,  you  will  then  consider  whether  tlie 
defence  of  contributory  negligence  set  up  by  the  defendant 
has  been  made  out  and  sustained  by  a  fair  preponderance  of 
the  evidence,  the  burden  of  the  issue  in  this  respect  being  upon 
the  defendant ;  or,  in  other  words,  in  order  to  defeat  plaintiffs 
recovery  on  the  ground  of  contributory  negligence  on  his  part^ 
you  must  be  fully  satisfied  from  the  evidence,  that  plaintiff 
was  guilty  of  negligence  which  proximately  contributed  to  tbe 
injury  complained  of." 

"  20.  It  was  the  duty  of  the  plaintiff,  when  he  was  engaged 
in  the  work  at  which  he  was  put  by  the  defendant,  to  exercise 
ordinary  care  on  his  part  to  protect  himself  from  danger.  He 
knew  when  he  undertook  the  repairs  on  the  car  in  question 
that  it  stood  upon  a  track  where  engines  might  possibly  come, 
and  he  was  bound  to  the  exercise  of  all  the  care  and  watch- 
fulness which  an  ordinarily  prudent  man  would  use  under  the 
same  circumstances." 

"  21.  Extraordinary  care  was  not  required  of  him.  He  was 
expected  to  do  the  work  that  he  was  sent  to  attend  to,  and 
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he  could  only  be  required  to  exercise  the  care  and  watchfulness 
that  were  compatible  with  the  discharge  of  his  duty  to  the 
company.     Plaintiflf  testifies  that  he  did  not  see  or  hear  the 
engi^e  when  it  was  approaching,  and  it  is  claimed  that  his 
failure  to  notice  its  approach  is  proof  of  his  negligence,  on  the 
theory  that  if  he  had  kept  his  senses  on  the  alert  he  would 
either  have  seen  or  heard  the  engine  in  time  to  have  avoided 
the  accident.    On  the  part  of  plaintiflf  it  is  claimed  that  his 
failure  to  notice  the  approach  of  the  engine  was  due  to  the 
fact  that  the  work  he  was  engaged  in  doing  so  occupied  his 
attention  that  without  fault  upon  his  part,  he  failed  to  notice 
the  coming  of  the  engine,  either  by  sight  or  sound.    You  will 
consider  all  the  evidence  introduced  in  the  case  tending  to 
show  what  work  the  plaintiflf  was  required  to  do,  the  position 
he  occupied  upon  the  side  of  the  car,  the  direction  in  whicli 
his  face  was  turned  whilst  at  work  upon  the  ladder,  the  char- 
acter of  the  work  upon  which  he  was  actually  engaged,  and 
the  demands,  if  any,  Avhich  this  work  made  upon  his  attention, 
the  distance  from  where  the  plaintiflf  was  at  Avork  to  the  point 
where  the  engine  came  upon  track  No.  2,  the  number  of  cars, 
if  any,  between  that  upon  which  plaintiflf  was  at  work,  and 
the  approaching  engine,  and  all  facts  shown  by  the  evidence 
adduced  by  either  party  which  tend  to  throw  light  upon  the 
question  —  and  from  this  evidence,  you  will  determine  whether 
the  defence  of  contributory  negligence,  as  alleged  by  the  de- 
fendant, has  been  established  by  a  fair  preponderance  of  evi- 
.dence,  the  burden  of  establishing  the  same  being,  as  already 
stated,  upon  the  defendant." 

"  22.  If  the  evidence,  under  the  instructions  given  you,  fails 
to  establish  the  fact  that  the  plaintiflf  was  wanting  in  the 
exercise  of  proper  care  and  watchfulness  whilst  engaged  in 
repairing  the  way-car  of  defendant,  then  the  defence  of  con- 
tributory negligence  is  not  made  out,  and  on  this  issue,  j^ou 
should  then  find  for  plaintiflf ;  but,  on  the  other  hand,  if  you 
find  that  the  failure  of  plaintiflf  to  notice  the  approach  of  the 
engine  was  due  to  a  want  of  ordinary  care  and  watchfulness 
on  part  of  plaintiflf,  you  will  then  consider  and  determine 
whether  the  defendant  had  knowledge  of  the  dangerous  posi- 
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tion  of  plaintiflf  and  of  his  failure  to  notice  the  approach  of 
the  engine  in  time  to  have  avoided  the  injury  to  plaintiflf  by 
the  exercise  of  reasonable  care  on  its  part,  the  rule  of  law  being 
that,  although  the  plaintiflf  may  have  negligently  exposed 
himself  to  an  injury,  yet  if  the  defendant,  after  discovering 
the  exposed  situation  and  danger  neghgently  incurred  by  the 
plaintiflf,  can,  by  the  exercise  of  reasonable  care  on  its  part, 
prevent  any  injury  to  plaintiflf,  it  is  bound  so  to  do,  and  a  fail- 
ure to  exercise  such  reasonable  care,  after  knowledge  of  the 
danger  to  which  plaintiflf  may  be  exposed,  will  render  the 
defendant  hable  for  a  resulting  injury,  notwithstanding  the 
fact  that  plaintiflf  may  have  been  in  the  first  instance,  negli- 
gent on  his  part.  Under  such  circumstances,  plaintiflTs  negli- 
gence is  not  deemed  to  be  a  proximate  cause  of  the  injurj\ 
If  then,  you  find  from  the  evidence  that  the  plaintiflf,  through 
his  failure  to  notice  the  approach  of  the  engine  in  time  to  get 
down  from  his  exposed  situation  on  the  side  of  the  way-car, 
was  guilty  of  negligence  contributing  to  the  causing  of  the 
injurj'^  complained  of,  then  your  verdict  must  be  for  the  de- 
fendant, unless  you  further  find  that,  after  discovering  the 
fact  that  plaintiflf  was  at  work  upon  the  way-car  in  such  a  man- 
ner as  tq  expose  him  to  danger  in  case  the  cars  were  brought 
into  contact,  the  defendant  could,  by  the  exercise  of  proper 
care,  have  prevented  the  accident,  and  that  having  knowledge 
of  the  danger  to  which  plaintiflf  was  exposed  the  defendant 
failed  to  exercise  proper  care,  thereby  causing  the  accident,  in 
Avhich  case  your  verdict  should  be  for  the  plaintiflf.  That  is 
to  say,  if  you  find  from  the  evidence  that  the  switchman  "Wilde, 
and  the  fireman  Riggs,  or  either  of  them,  saw  the  plaintiflf  in 
his  exposed  position,  and  knew  the  danger  to  which  he  would 
l)e  exposed  if  the  cars  were  brought  into  contact  whilst  the 
plaintiflf  was  on  the  ladder,  then  it  was  the  duty  of  such 
switchman  or  fireman,  as  already  explained  to  you,  to  take 
such  reasonable  means  as  were  fairly  within  his  pow^,  to  pre- 
vent bringing  the  cars  into  contact,  after  he  knew  that  plain- 
tiflf had  failed  to  notice  the  approach  of  the  engine.  If  by  the 
use  of  such  means  on  part  of  those  in  charge  of  the  engine, 
the  accident  could  have  been  prevented,  and  you  find  that       .      • 
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they  have  failed  to  use  such  means,  after  having  knowledge 
of  the  plaintiflfs  exposed  position  and  failure  to  notice  the 
approach  of  the  engine,  and  that  in  consequence  of  such  fail- 
ure, the  accident  was  caused,  then  the  fact  that  the  plaintiff 
failed  to  notice  the  approach  of  the  engine,  would  not  defeat 
his  right  of  recovery." 

Mr.  iT.  M.  Ilvhhard  and  Mr.  Cliarles  A.  Clark  for  plaintiff 
in  error. 

Mr.  William  A.  Foster  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  announced  that  the  judgment  of 
the  court  below  was 

Affirmed  hy  a  divided  court. 


MACE  V.  MEREILL. 

KKBOB   TO  THE   SUPREME   COURT   OF  THE   STATE   OF  CALIFORNIA. 

Submitted  December  6, 1880.  —  Decided  January  10, 1887. 

As  it  appears  that  the  right  of  the  state  of  CaUfomia  to  have  the  lands 
which  are  in  dispute  in  this  action  listed  is  admitted,  it  is  held  that  this 
court  is  without  jurisdiction  over  tlie  judgment  of  the  Supreme  Court  of 
California  upon  the  adverse  claims  of  the  parties.  Hastings  v.  Jackson, 
112U.S.  233,  affirmed. 

This  was  an  action  to  try  the  title  to  a  tract  of  land  hsted  to 
California  under  §  8  of  the  act  of  September  24,  1841.  The 
facts  which  were  claimed  to  make  a  Federal  question  are 
stated  in  the  opinion  of  the  court. 

Mr.  A.  T.  Britton,  Mr.  A.  B.  Browne^  and  Mr.  Walter  H. 
S^/nith  for  plaintifif  in  error. 

Mr.  Edward  B.  Merrill  for  defendant  in  error. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

This  is  a  suit  begun  by  Mace,  the  plaintiff  in  error,  ag'ainst 
Merrill,  the  defendant  in  error,  in  the  District  Court  of  Los 
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Angeles  County,  California,  pursuant  to  a  reference  by  the 
surveyor-general  of  the  state,  under  §  3314  of  the  PoUtical 
Code  of  that  state,  which  is  as  follows : 

"  When  a  contest  arises  concerning  the  approval  of  a  survey 
or  location  before  the  surveyor-general,  or  concerning  a  certifi- 
cate of  purchase  or  other  evidence  of  title  before  the  register, 
the  officer  before  whom  the  contest  is  made  may,  when  the 
question  involved  is  as  to  the  survey,  or  one  purely  of  fact,  or 
Avhether  the  land  applied  for  is  a  part  of  the  swamp  or  over- 
flowed lands  of  the  state,  or  whether  it  is  included  within  a 
confirmed  grant,  the  lines  of  which  have  been  run  by  authority 
of  law,  proceed  to  hear  and  determine  the  same ;  but  when,  in 
the  judgment  of  the  officer,  a  question  of  law  is  involved,  or 
when  either  party  demands  a  trial  in  the  courts  of  the  state, 
he  must  make  an  order  referring  the  contest  to  the  District 
Court  of  the  county  in  which  the  land  is  situated,  and  must 
enter  such  order  in  a  record  book  in  his  office." 

The  record  shows  that  the  S.  E.  i,  Sec.  21,  T.  2  S.,  R  13  W., 
S.  B.  M.  was  listed  to  the  state  of  California  by  the  Secretary 
of  the  Interior  on  the  21st  of  March,  1876,  as  part  of  the 
500,000  acres  of  land  selected  by  the  state  under  §  8  of  the 
act  of  Congress  approved  September  24,  1841,  c.  16,  5  Stat. 
455,  for  the  purpose  of  internal  improvements.  On  the  17th  of 
November,  1874,  Mace  applied  to  the  surveyor-general  of  the 
state  for  the  purchase  of  this  tract.  Ilis  apphcation  was  on 
file  when  the  land  was  Usted.  Merrill,  the  defendant  in  error, 
also  claimed  the  same  tract  from  the  surveyor-general.  His 
claim  was  based  on  an  alleged  location  of  the  tract  under  the 
laws  of  CaUfomia,  and  a  payment  therefor  to  the  state  in 
school  warrants  on  the  23d  of  Jime,  1857.  Such  being  the 
case,  he  insisted  that  the  title  of  the  state  inured  to  his  bene- 
fit under  the  provisions  of  §§  1  and  3  of  the  act  of  July  23, 
1866,  c.  219,  14  Stat.  218,  "to  quiet  land  titles  in  CaUfornia." 
Mace  set  up  no  title  in  himself  under  any  statute  or  authority 
of  the  United  States.  His  application  was  to  the  state,  and 
he  claimed  under  state  authority  only.  It  is  true  that  if  the 
state  had  the  right  to  sell  he  might  have  the  right  to  buy,  but 
that  right  to  buy  would  come,  not  from  the  United  States,  but 
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from  the  state.  The  court  below  decided  that  the  state  could 
not  sell,  because  it  had  already  sold  to  Merrill,  and  that  all  the 
title  it  had  was  held  in  trust  for  him.  Mace,  in  his  petition, 
did,  indeed,  aver  that  he  entered  into  the  possession  of  the 
land  in  1869,  with  the  intention  of  acquiring  title  from  the 
United  States  by  preemption,  and  that,  in  1873,  he  filed  in 
the  proper  office  his  declaratory  statement  and  offered  the 
necessary  proof ;  but  his  claim  in  this  case  is  not  based  on  any 
such  right,  the  prayer  of  his  petition  being  only  that  it  may  be 
adjudged  that  he  "  has  the  better  right  to  purchase."  If  his 
rights  under  the  preemption  laws  are  superior  to  the  title  of 
Merrill  under  the  state's  selection,  it  may  perhaps  be  made  a 
subject  of  litigation  in  another  suit,  where  his  title  can  be  set 
up  against  that  of  Merrill ;  but  in  this  suit,  which  is  only  to 
establish  his  right  to  buy  from  the  state,  no  such  questions  can 
arise.  His  right  to  buy  has  no  connection  whatever  with  his 
claim  of  preemption ;  for,  as  he  says  in  his  petition,  "  he  made 
application  to  the  surveyor-general  of  the  state  of  CaUfomia 
under  the  provisions  of  Title  eight  of  the  Political  Code  of  the 
state,  to  purchase,  .  .  .  which  said  appUcation  was  in  all 
respects  made  in  conformity  with  the  requirements  of  the  code 
aforesaid,  and  which  said  appUcation  has  been  ever  since  the 
date  last  aforesaid,  and  now  is,  on  file  in  the  office  of  the  sur- 
veyor-general aforesaid ; "  and  "  the  plaintiff  is  the  owner  of  a 
school  land-warrant,  and  under  which  he  claims  the  benefit  of 
the  looition  of  said  quarter  section."  Had  this  suit  been  insti- 
tuted by  Mace  to  estabUsh  a  right  superior  to  that  of  the  state, 
growing  out  of  his  preemption  claim,  and  to  charge  the  state 
as  his  trustee  on  that  account,  the  case  would  have  been  differ- 
ent ;  for  then  he  would  have  set  up  a  right  under  the  preemp- 
tion laws  of  the  United  States,  and,  with  a  decision  against 
him,  he  might  be  in  a  condition  to  have  a  review  by  this  court. 
Instead  of  that,  however,  he  has  contented  himself  with  seek- 
ing to  buy  from  the  state  that  which,  it  has  been  decided,  the 
state  had  no  right  to  sell. 

It  is  possible,  also,  that,  by  the  practice  in  California,  Mace 
might  have  contested  the  title  of  the  state  before  the  surveyor- 
general,  and  had  the  case  referred  to  the  District  Court  for  the 
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purpose  of  determining  that  title,  and  having  a  trust  declared 
in  his  favor  under  the  listing  which  had  been  made.  The  cases 
of  Tyler  \.  Iloughion^  25  Cal.  26,  and  Thompson  v.  7>w€,  48 
Cal.  601,  608,  indicate  .that  this  might  be  done,  but  such,  as  we 
have  seen,  is  not  the  purpose  of  this  suit.  For  all  the  purposes 
of  the  present  inquiry,  the  right  of  the  state  to  have  the  lands 
listed  imder  the  act  of  1841  must  be  considered  as  admitted, 
and  the  Utigation  confined  to  the  contest  between  the  parties 
as  to  which  has  the  better  right  to  buy  from  the  state.  Ac- 
cording to  the  respective  clahns  of  the  parties,  Merrill  did  buy 
in  1857,  and  Mace  made  application  to  buy  in  1874.  Both 
claim  under  the  state.  If  Merrill  actually  did  buy,  as  he  says 
he  did,  the  title  of  the  state  inured  to  his  benefit  under  the 
act  of  Congress  as  soon  as  it  passed  from  the  United  States. 
If  he  did  not,  then,  so  far  as  the  record  discloses,  Mace  might 
have  had  the  right  to  buy  when  he  made  application  for  that 
purpose.  The  determination  of  this  question,  as  the  case  comes 
here,  involves  no  Federal  right  in  Mace  which  has  been  denied 
him  by  the  decision  of  the  court  below.  We  consequently 
have  no  jurisdiction,  and  the  cases  of  Bomie  v.  Casanova^  91 
U.  S.  379,  McStay  v.  Friedman,  92  U.  S.  723  and  Hastings  v. 
Jaciks<m,  112  U.  S.  233,  are  directly  to  that  effect.  Indeed  the 
case  of  Hastings  v.  Jackson  is  strikingly  like  this  in  its  material 
facts. 

The  writ  of  error  is  dismissed  for  want  ofJurisdi<:tion, 


EX  PAETE  MIRZAN. 

ORIGINAL. 

Sabmlttcd  Deoember  20, 1886.  —  Decided  January  10, 1887. 

This  court  wiU  not  issue  a  writ  of  habeas  corpus,  even  if  It  has  the  power 
(about  which  no  opinion  is  expressed),  in  cases  where  it  may  as  well  be 
done  in  the  proper  Circuit  Court,  if  there  are  no  special  circumstances  io 
the  case  making  direct  action  or  Intervention  by  this  court  necessary  or 
expedient. 
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Statement  of  Facts. 
• 

This  was  a  motion  for  leave  to  file  a  petition  for  a  writ  of 
habeas  corpus.  The  allegations  Avere  that  the  petitioner  was  a 
citizen  of  the  United  States  temporarily  residing  in  Alexandria, 
in  Egypt,  in  the  Ottoman  Dominions,  in  1880;  that  while 
there  at  that  time  he  was  accused  of  the  mmxler  of  one  Alex- 
ander Dahon  in  Alexandria;  that  by  direction  of  the  then 
Secretary  of  State,  Horace  Maynard,  Esq.  then  Minister  of  the 
United  States  at  Constantinople  proceeded  to  Alexandria  for 
the  purpose  of  presiding  over  his  trial  on  that  accusation  ;  that 
he  was  arraigned  before  Mr.  Maynard  on  a  criminal  informa- 
tion presented  by  George  O.  Batchellor,  and  held  to  answer 
for  a  capital  crime  without  presentment  or  indictment  by  a 
grand  jury,  and  without  a  trial  by  jury  or  by  any  person  except 
the  minister ;  that  he  was  convicted  and,  by  the  said  mmister, 
w^as  sentenced  to  death ;  that  thereafter  by  order  of  the  Presi- 
dent of  the  United  States  he  was  removed  from  the  Ottoman 
Dominions  to  the  penitentiary  at  Albany,  in  the  state  of  New 
York ;  that  he  was  at  the  time  of  the  motion  deprived  of  his 
liberty  and  held  in  custody  in  said  penitentiary  imder  color  of 
authority  of  the  United  States  ;  that  during  aU  these  times  it 
was  time  of  peace,  and  not  time  of  war  or  pubUo  danger; 
and  that  the  case  did  not  arise  in  the  land  or  naval  forces  or 
in  the  mihtia  of  the  United  States,  nor  was  the  petitioner  at 
any  time  in  such  forces  or  militia.  The  petition  alleged  that  all 
these  acl^  took  place  without  warrant  of  law,  and  were  void, 
and  in  violation  of  the  Constitution  and  laws  of  the  United 
States,  and  of  the  rights  of  the  petitioner  as  a  citizen  of  the 
United  States,  for  various  reasons  which  were  set  forth  at 
length  in  the  petition.  The  prayer  of  the  petition  was  as 
follows : 

"  Wherefore  your  petitioner  prays  that  the  writ  of  habeas 
co7^cs  do  issue  from  this  court,  directed  to  John  McEwen, 
the  Warden  of  the  Penitentiary  of  the  state  of  New  York  at 
Albany,  commanding  him,  on  a  day  certain  therein  to  be 
named,  to  bring  before  this  court  the  body  of  the  petitioner, 
together  with  the  cause  of  his  detention,  and  to  abide  such 
further  orders  as  your  Honors  and  this  court  may  direct. 

^'  And  your  petitioner  further  prays  that  each,  every,  and  all 
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• 
the  proceedings  aforesaid,  and  the  sentence  aforesaid,  may  be 
declared  by  this  court  to  be  null  and  void ;  and  that  the  peti- 
tioner be  released  and  discharged  from  the  custody  and  impris- 
onment in  which  he  is  now  held  by  color  of  the  authority  of 
the  United  States." 

Mr,  Lorenzo  UUo  for  petitioner. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court 

This  motion  is  denied.  As  since  the  act  of  March  3, 18S5, 
23  Stat.  437,  an  appeal  lies  to  this  court  from  the  judgments 
of  the  Circuit  Courts  in  habeas  corpus  cases,  this  court  wiU  not 
issue  such  a  writ,  even  if  it  has  the  power  —  about  which  it  is' 
unnecessary  now  to  express  an  opinion  —  in  cases  where  it  may 
as  well  be  done  in  the  proper  Circuit  Court,  if  there  are  no  ^ 
special  circumstances  in  the  case  making  direct  action  or  inter- 
vention by  this  court  necessary  or  expedient.  In  this  case 
there  are  no  such  special  circumstances,  and  the  apphcation 
may  as  well  be  made  to  the  Circuit  Court  for  the  Northern 
District  of  New  York  as  here.  Our  right  to  exercise  this  dis- 
cretion is  shown  by  the  principles  on  which  the  decisions  in  Ex 
parte  Royall,  Nos.  1  and  2, 117  U.  S.  241,  and  Ex  parte  EoyalU 
117  IT.  S.  254,  rest.  This  practice  was  suggested  by  us  and 
followed  in  Wales  v.  Whitney,  114  U.  S.  564.  Denied. 


HANCOCK  V.  HOLBROOK. 

APPEAL   FROM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 
THE   EASTERN   DISTRICT   OF   LOUISIANA. 

Submitted  December  13, 1886.  —  Decided  January  10, 1887. 

A  suit  cannot  be  removed  ft*oni  a  State  Court  to  a  Circuit  Court  of  the 
United  States  on  the  ground  of  prejudice  or  loc«l  influence,  under  sub- 
section  3  of  §  639  Rev.  Stat.,  unless  all  the  plaintiffs  or  all  the  defendants 
are  citizens  of  the  state  in  which  the  suit  was  brought,  and  of  a  state 
other  than  that  of  which  those  petitioning  for  the  removal  are  citizens. 
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This  was  an  appeal  from  an  order  of  the  Circuit  Court 
remanding  to  a  State  Court  a  cause  removed  thence  to  the 
Circuit  Court.    The  case  is  stated  in  the  opinion  of  the  court. 

J/a  J.  D,  Rouse  and  Mr,  William  Grant  for  appellant. 

Mr.  Thomas  J,  Semmea  and  Mr.  Robert  Mott  for  apipellees. 

Mr.  Chief  Justice  WArrE  delivered  the  opinion  of  the  court. 

The  order  remanding  this  case  is  affirmed.  A  suit  cannot 
be  removed  from  a  State  Court  to  a  Circuit  Court  of  the 
United  States  under  subsection  3  of  §  639  of  the  Eevised  Stat- 
utes on  the  ground  of  "  prejudice  or  local  influence,"  unless  all 
the  plaintiffs  or  all  the  defendants  are  citizens  of  the  state  in 
which  the  suit  was  brought,  and  of  a  state  other  than  that  of 
which  those  petitioning  for  the  removal  are  citizens.  Here  it 
appears  that  Hancock,  the  plaintiff,  on  whose  petition  the 
removal  was  had,  is  a  citizen  of  Kew  York,  and  Eliza  Jane 
Ilolbrook  and  George  Nicholson,  two  of  the  defendants,  and 
those  principally  interested  in  the  htigation,  citizens  of  Missis- 
sippi, while  R.  W.  Holbrook  and  Richard  Fitzgerald,  the  other 
defendants,  are  alone  citizens  of  Louisiana,  where  the  suit  was 
brought.  These  Louisiana  defendants  are  necessary  parties  to 
the  suit,  but,  according  to  the  record,  those  who  are  citizens  of 
Mississippi  are  the  real  parties  in  interest.  Affirmed. 


BORER  V.  CHAPMAK 

APPEAL     FROM    THE    CIRCUIT   COURT    OF   THE     UNITED     STATES    FOR 
THE    DISTRICT   OF    MINNESOTA. 

Argued  December  13,  U,  1886.  —  Decided  January  10, 1887. 

A,  a  citizen  of  New  Jersey,  recovered  judgment  in  a  civil  action  on  a  con- 
tract against  B,  a  citizen  of  Minnesota,  whose  property  and  estate  were 
situated,  priucipaUy,  in  California.  B  died  leaving  a  will  by  which  he 
devised  real  estate  and  bequeathed  legacies  to  various  persons  in  Minne- 
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sota.  The  will  was  admitted  to  probate  In  Minnesota,  and  letters  testa* 
mentary  thereon  were  Issued  to  C  and  D.  Ancillary  proof  of  it  was 
then  made  In  California,  and  letters  testamentary  thereon  were  issued  to 
D,  who  administered  the  estate  in  California  In  accordance  with  the 
laws  of  that  state,  and  distributed  it  according  to  the  will,  and  rendered 
a  final  account  to  the  probate  court  in  California,  and  was  discharged  by 
that  court.  A  did  not  present  his  claim  for  payment  in  California,  and 
has  never  been  paid.  He  brought  suit  on  it  in  Minnesota  against  C  as 
executor.  C  appeared  and,  among  other  defences,  denied  that  he  was  or 
ever  had  been  executor.  The  court  fouud  that  C  had  accepted  the  trust, 
and  entered  judgment* for  A,  on  which  judgment  execution  was  awarded 
de  bonis  propriis.  C  brought  the  judgment  to  this  court  by  writ  of  error, 
and  died  while  it  was  pending  here.  His  executor  appeared,  and  on  his 
motion  the  judgment  was  reversed  as  erroneous  in  form.  Smith  v.  Chap- 
man, 93  U.  S.  41,  and,  the  cause  being  remanded,  the  court  on  the  previous 
finding  entered  judgment  for  A,  nunc  pro  tunc,  as  of  the  date  of  the  first 
Judgment.  A,  within  twelve  months  from  the  date  when  the  last  judg- 
ment nunc  pro  tunc  was  ordered,  commenced  suit  in  Minnesota  to  recover 
the  amount  of  his  judgment  the  statute  of  that  state  giving  to  the 
unpaid  creditors  of  a  testator  a  right  of  action  against  legatees,  provided 
the  action  is  allowed  within  one  year  from  the  time  when  the  claim  is  es- 
tablished ;  and  courts  of  Minnesota  having  settled  that  the  claim  must  first 
be  established  by  judicial  proceedings,  and  that  the  suit  against  the  lega- 
tees must  be  brought  within  one  year  fi*om  the  date  of  such  establish- 
ment.   Held  : 

(1)  That  the  former  judgment  in  this  court  concluded  the  executor  of 
C  In  this  suit  from  contending  that  C  had  not  accepted  the  trust  as 
executor. 

(2)  That  A  was  not  barred  by  the  proceedings  and  decrees  in  California 
from  the  prosecution  of  the  suit. 

(3)  That  he  had  the  right  to  follow  into  the  hands  of  their  holders  in 
Minnesota  the  assets  of  B  which  had  been  distributed  by  order  of  the 
probate  court  in  California. 

(4)  That  there  was  nothing  to  interfere  with  that  right.  In  the  provision 
of  the  Constitution  respecting  the  faith  to  be  given  to  Judgments  and 
public  acts  of  each  state  In  every  other  state. 

(5)  That  this  action  was  not  barred  by  the  limitation  In  the  Minnesota 
statute. 

Whether  an  order  for  entry  of  judgment  nunc  pro  tunc  shall  be  made,  is 
matter  of  discretion  with  the  court,  to  be  exercised  as  justice  may  re- 
quire, in  view  of  the  circumstances  of  the  particular  case;  and  it  is  a 
proper  exercise  of  that  discretion  when,  by  reason  of  the  intervening 
death  of  a  party,  there  would  otherwise  be  a  failure  of  justice  for  which 
the  other  party  Is  not  responsible. 

The  equity  jurisdiction  of  this  court  is  independent  of  that  conferred  by 
the  states  on  their  own  courts,  and  can  be  affected  only  by  the  legislation 
of  Congress. 
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For  the  purpose  of  a  statute  of  limitations  the  date  of  the  entry  of  a  Judg- 
ment nunc  pro  tunc  is  the  date  of  the  order  of  such  entry,  and  not  the 
day  as  of  which  the  judgment  is  ordered  to  take  effect. 

This  was  a  bill  in  equity  filed  by  the  defendant  in  error, 
complainant  below,  to  enforce  payment  of  a  judgment  ren- 
dered against  one  John  Gordon  in  his  Ufetime  out  of  assets 
belonging  to  the  estate  of  Gordon  which  had  come  into  the 
possession  of  the  various  defendants,  either  as  executors  or 
administrators,  or  as  devisees  or  legatees  under  his  will.  The 
case  is  stated  in  the  opinion  of  the  court. 

Mr.  W.  P.  Olouffh,  for  appellants,  cited :  In  re  Garraud'B 
Estate^  36  Cal.  277  ;  Reynolds  v.  Brumagim^  54  Cal.  254  ;  In 
re  Ilenrij  C,  Hudson^ 8  Estate^  63  Cal.  454. 

Mr,  E.  M,  Wilson  and  Mr.  Charles  W.  Ilomor^  for  appellee, 
cited :  Smith  v.  Chapman^  93  U.  S.  41  ;  Watkins  v.  Ilolman^ 
16  Pet.  25  ;  Montgomery  v.  So/wyer^  100  U.  S.  571 ;  Maekey 
V.  Coxe,  18  How.  100,  104  ;  State  v.  AVoerez,  7  La.  Ann.  284  ; 
Fishmongers  v.  Robinson^  3  C.  B.  970  ;  Matheson  v.  Grants 
2  How.  263,  282;  Mitchell  v.  Overman,  103  U.  S.  62;  ExpaHe 
Morgan,  114  U.  S.  174  ;  May  v.  Le  Claire,  11  WaU.  217. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  filed  on  the  20th  of  August,  1879,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Min- 
nesota, by  Gteorge  M.  Chapman,  a  citizen  of  the  state  of  New 
Jersey,  executor  of  the  last  will  and  testament  of  Eunice 
Chapman,  deceased,  against  Felix  A.  Borer,  administrator 
with  the  will  annexed  of  the  estate  of  John  Gordon,  deceased, 
Edson  R.  Smith,  executor  of  the  last  will  and  testament  of 
George  D.  Snow,  deceased,  Elizabeth  Hewitt  and  Thomas  P. 
Hewitt,  her  husband,  Harriet  Ceciha  Snow,  Sarah  Ann  Powell, 
and  Georgiana  Smith  ;  the  defendants  being  all  citizens  of  the 
state  of  Minnesota.  The  object  and  prayer  of  the  bill  were 
to  marshal  the  assets  of  the  estate  of  John  Gordon,  deceased, 
alleged  to  have  been  received  by  the  defendants  either  as  his 
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representatives  or  legatees,  for  the  purpose  of  applying  them 
to  the  payment  of  a  judgment  recovered  by  the  complainant 
against  George  D.  Snow,  as  executor  of  John  Gordon.  The 
case  was  heard  upon  the  pleadings  and  proofs,  and  a  decree 
rendered  in  favor  of  the  complainant  below,  to  reverse  which 
the  defendants  prosecute  the  present  appeal. 

The  facts  in  the  case  on  which  the  decree  is  predicated  are 
as  foUows:  On  January  4,  1864,  George  M.  Chapman,  exe- 
cutor of  Eunice  Chapman,  recovered  judgment  in  the  Supreme 
Court  of  the  state  of  New  York  against  John  Gordon  and 
two.  others  in  a  civil  action  founded  on  contract  for  the  sum 
of  $4759.80,  damages  and  costs.  On  May  14,  1867,  Gordon, 
then  a  citizen  of  Minnesota,  having  his  domicil  in  the  county 
of  Le  Sueur  in  that  state,  made  and  published  his  last  will, 
and  within  a  few  days  thereafter  died  in  that  county.  On 
July  1,  1867,  his  will  was  duly  presented  to  the  probate  court 
of  that  county  for  proof  and  allowance  by  George  D.  Snow, 
and  was  duly  admitted  to  probate  and  record,  and  letters  tes- 
tamentary in  the  usual  form  were  made  out  and  recorded, 
directed  to  Snow  and  Clark,  his  executors.  By  that  will 
Gordon  made  numerous  bequests  and  devises,  among  which 
was  one  of  $30,000  in  money  to  Harriet  Cecilia  Snow,  wife  of 
George  D.  Snow ;  another  of  $6000  in  money  to  Sarah  Ann 
Kniffen,  now  Sarah  Ann  Powell ;  another  of  a  like  amount  to 
Georgiana  Kniffen,  now  Georgiana  Smith ;  three  small  tracts 
of  land  in  Le  Sueur  County,  Minnesota,  with  certain  personal 
property  then  situated  thereon,  to  Margaret  Elizabeth  Hewitt, 
and,  in  addition  thereto,  the  sum  of  $2000  to  Mai^ret  Eliza- 
beth Hewitt  and  her  heirs ;  and  the  residue  of  the  estate,  after 
the  payment  of  debts,  funeral  expenses,  costs  of  administra- 
tion, and  legacies,  to  George  D.  Snow.  The  legatees  resided 
in  Le  Sueur  County,  Minnesota.  Gordon  had  previously  lived 
in  San  Francisco,  California,  where  nearly  the  whole  of  the 
estate  was  situated.  The  executors  named  in  the  will  were 
George  D.  Snow  and  Pomeroy  D.  Clark,  the  latter  a  resident 
of  San  Francisco.  In  the  bequests  to  the  Misses  Kniflfen,  and 
the  cash  portion  of  that  to  Mrs.  Hewitt  and  her  heirs,  it  was 
provided  that  the  money  should  be  paid  into  the  hands  of 
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Greorge  D.  Snow,  to  be  held  and  managed  by  him  as  their 
trustee  for  certain  designated  periods.  It  does  not  appear 
from  the  records  of  the  probate  court  of  Le  Sueur  County  that 
either  Clark  or  Snow  ever  accepted  letters  testamentary,  or 
took  the  oath,  or  gave  the  bond  required  from  executors  by 
the  statutes  of  Minnesota,  or  ever  filed  in  that  court  any  in- 
ventory of  Gordon's  estate,  or  ever  did  any  other  act  in  re- 
spect to  the  estate  under  such  letters. 

After  proof  of  the  will  in  Le  Sueur  County,  Minnesota,  a 
properly  authenticated  copy  of  the  same,  together  with  the 
proof  and  allowance  thereof,  was  forwarded  to  Clark  in  San 
Francisco,  who  took  such  proceedings  thereon  in  the  probate 
court  of  San  Francisco  that  the  will  was  there  admitted  to 
record,  and  letters  testamentary  thereon  issued  to  Clark  solely 
on  August  5,  1867.  Snow  never  in  any  manner  appeared  in 
the  California  proceedings,  except  to  receive  and  receipt  for 
his  legacy.  Clark,  as  executor  in  California,  took  the  usual 
and  necessary  proceedings  under  the  laws  of  that  state  for  the 
collection  and  distribution  of  the  estate.  An  inventory  and 
appraisement  of  the  property  were  filed,  and  notice  given  by 
publication  to  creditors  to  present  their  claims  to  the  executor 
for  payment.  On  November  5,  1868,  Clark  presented  to  the 
probate  court  his  final  accounts  as  executor,  with  his  petitio^ 
for  their  aUowance,  the  hearing  of  which  was  set  for  Novem- 
ber 17,  1868,  and  public  notice  given  thereof  in  accordance 
with  the  local  law.  On  December  10,  1868,  the  probate  court 
made  its  order  allowing  and  confirming  the  accounts,  on  which 
date  Clark  filed  a  further  petition  in  the  probate  court,  pray- 
ing for  a  decree  of  distribution  and  a  final  order  discharging 
hini  from  the  office  and  trust  of  executor  of  Gordon's  will. 
The  court  thereon  made  an  order  calling  on  all  persons  inter- 
ested in  the  estate  of  John  Gordon  to  appear  before  the  court 
on  January  11,  1869,  to  show  cause  why  an  order  should  not 
be  made  distributing  the  residue  of  the  estate  to  George  D. 
Snow,  the  residuary  legatee.  In  pursuance  thereof,  and  on 
the  date  fixed  for  the  hearing,  the  court  made  its  final  decree 
of  distribution,  in  which,  among  other  things,  it  was  ordered, 
adjudged,  and  decreed  that  all  the  acts  and  proceedings  of  the 
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said  executor,  as  reported  to  that  court  and  appearing  upon 
the  records  thereof,  should  be  and  thereby  were  approved  and 
confirmed,  and  that  the  residue  of  the  estate  should  be  and 
was  thereby  assigned  to  the  said  George  D.  Snow.  On  Janu- 
ary 12,  1869,  the  court  made  its  further  and  final  order  in  the 
proceedings,  discharging  Clark  from  the  executorship,  the  will 
having  been  fully  and  completely  executed  to  the  satisfaction 
of  the  court.  Clark's  accounts  filed  with  the  probate  court 
show  the  payment  of  all  the  money  legacies  hereinbefore  men- 
tioned to  the  respective  legatees  prior  to  August  1,  1868.  The 
residue  decreed  to  George  D.  Snow,  as  residuary  legatee,  had 
been  turned  over  to  him  by  Clark  prior  to  January  12,  1869. 
The  indebtedness  from  Gordon  and  his  associates  to  Chapman, 
arising  upon  the  judgment  in  New  York,  has  never  been  paid, 
and  no  claim  based  thereon  was  ever  presented  to  Clark  or  to 
the  probate  judge  for  the  city  and  county  of  San  Francisco. 
A  transcript  of  the  judgment  was  procured  by  Chapman  and 
forwarded  to  Snow  in  Minnesota  about  October  23,  1867,  and, 
after  some  correspondence  between  them  in  respect  to  its 
allowance  and  payment,  an  action  at  law  was  brought  thereon 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota  by  Chapman,  as  executor,  against  George  J).  Snow 
iiid  P.  D.  Clark,  described  as  the  executors  of  the  last  will  and 
testament  of  John  Gordon,  deceased.  In  that  action  process 
was  served  upon  Snow,  but  Clark  was  not  found.  Snow  ap- 
peared and  defended,  denying  in  his  answer  that  he  was  or 
ever  had  been  the  executor  of  Gordon's  will,  and  pleading  that 
Clark,  as  executor  in  CaUfomia,  had  fully  administered  the 
assets  which  had  come  to  his  hands,  and  had  been  discharged 
by  the  probate  court  of  that  state  from  his  said  office.  At 
the  June  terra,  1871,  of  the  Circuit  Court,  the  issues  were  found 
in  favor  of  the  plaintiff  and  against  Snow,  and  judgment  ren- 
dered thereon  for  the  sum  of  $7264.25  and  costs.  In  that  ac- 
tion, although  brought  against  Snow  and  Clark  as  executors 
in  their  official  capacity,  judgment  was  finally  rendered  against 
Snow  personally,  and  execution  awarded  de  bonis  propriis.  A 
Avrit  of  error  from  the  Supreme  Court  of  the  United  States  to 
reverse  that  jiidgment  was  sued  out,  pending  which,  in  the 
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year  1873,  Snow  died  testate,  leaving  Edson  E.  Smith  as  the 
executor  of  his  will,  who  was  thereupon  substituted  as  plaintiff 
in  error  in  this  court.  At  the  October  term,  1876,  a  decision 
was  rendered  in  this  court,  reversing  the  judgment  of  the  Cir- 
cuit Court  on  the  ground  that  it  was  erroneous  in  form,  inas- 
much as  the  action  was  debt  on  judgment  recovered  against 
the  deceased  testator  of  the  defendant,  and  nothing  was  al- 
leged in  \he  declaration  to  show  that  the  defendant  had  become 
personally  Hable  for  the  judgment  debt.  Sinith  v.  Chapman^ 
93  U.  S.  41.  The  cause  was  therefore  remanded  to  the  Circuit 
Court,  with  instructions  to  take  further  proceedings  therein  in 
conformity  with  the  opinion.  The  mandate  of  this  court  hav- 
ing been  filed  on  June  7, 1877,  in  the  Circuit  Court,  the  cause 
came  on  to  be  heard  at  the  December  term,  1878,  upon  an 
order  theretofore  granted  the  plaintiff,  George  M.  Chapman, 
executor,  &c.,  on  his  petition,  directed  to  Edson  R.  Smith,  as 
executor  of  Snow's  will,  and  Felix  A.  Borer,  who  had  been 
appointed  administrator  de  bonis  non  with  will  annexed  of 
John  Gordon,  deceased,  to  show  cause  why  the  said  Borer,, 
administrator  aforesaid,  should  not  be  substituted  as  such  ad- 
ministrator in  the  place  of  George  D.  Snow,  deceased,  as  de- 
fendant in  said  cause,  and  why  judgment  should  not  be  entered 
in  favor  of  the  plaintiff  upon  the  previous  findings  of  the  court 
in  the  premises;  and  said  Felix  A.  Borer,  administrator  as 
aforesaid,  having  objected  to  said  substitution,  it  was  ordered 
by  the  court  that  he  should  not  be  required  against  his  objec- 
tion to  be  substituted  as  defendant  as  aforesaid,  and  the  motion 
of  the  plaintiff  for  such  substitution  was  for  that  reason  denied. 
The  judgment  of  the  Circuit  Court  then  proceeds  as  follows : 
*'And  it  is  further  ordered,  considered,  and  adjudged  that 
judgment  shaU  be,  and  the  same  is  hereby,  entered  in  favor  of 
said  plaintiff,  George  M.  Chapman,  executor  of  the  last  will 
and  testament  of  Eimice  Chapman,  deceased,  nunc  pro  tunCy 
upon  the  said  decision  and  findings  of  the  court  as  of  the  10th 
day  of  July,  a.d.  1871,  against  the  said  George  D.  Snow  in 
his  capacity  as  executor  of  the  last  wiU  and  testament  of  John 
Gordon,  deceased,  for  the  sum  of  $7264.25,  and  costs,  taxed  at 
$62.76,  to  be  paid  and  enforced  out  of  the  effects  of  the  testa- 
VOL.  cxix— 38 
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tor,  John  Gordon,  deceased,  with  mterest  on  said  sum  of 
$7264.25  from  said  10th  day  of  July,  1871,  and  that  said  judg- 
ment be  also  certified  by  this  court  to  the  probate  court  of  the 
county  of  Le  Sueur,  Minnesota,  as  a  claim  duly  allowed  and 
adjudged  against  the  said  estate  of  John  Gordon,  deceased." 

Fehx  A.  Borer  had  l)een  appointed  administrator  de  honu 
non^  with  the  will  annexed,  of  John  Gordon,  by  the  probate 
court  of  Le  Sueur  County,  on  July  7,  1874,  upon  the  petition 
of  Chapman  setting  forth  the  recovery  of  his  judgment  in  the 
Circuit  Court  of  the  United  States,  the  pendency  of  the  writ 
of  error  from  the  Supreme  Court,  and  the  fact  that  Clark  had 
never  qualified  in  the  Minnesota  proceedings,  and  that  Snow 
in  his  lifetime  had  denied  the  acceptance  of  the  executorship 
of  Gordon's  wiU.  Borer  has  ever  since  remained  administrator 
by  virtue  of  said  appointment. 

Upon  these  facts  the  cause  came  on  for  final  hearing  in  the 
Circuit  Court,  where  a  decree  was  rendered  in  favor  of  the 
complainant,  the  court  being  of  the  opinion  — 

"  1st.  That  George  D.  Snow,  appointed  executor  by  the  will 
of  John  Gordon,  deceased,  accepted  the  trust  and  had  the  will 
proved  in  Le  Sueur  County,  Minnesota. 

"  2d.  That  this  court  has  jurisdiction  to  grant  the  rehef  asked 
for  by  complainant's  bill,  for  the  reason  that  a  court  of  equity 
can  decree  that  a  legatee  under  a  will,  after  distribution,  holds 
property  in  trust  when  vaUd  debts  of  the  decedent  remain 
unpaid,  and  follow  the  property  or  its  proceeds  in  the  legatee's 
hands. 

"  3d.  That  the  estate  of  George  D.  Snow  is  liable  for  the 
debt  set  up  in  the  complaint ;  and  if  the  estate  of  Snow  is  not 
sufficient  to  respond  to  the  full  amount,  the  deficiency  can 
be  supplied  out  of  the  estate  of  the  residuary  legatee,  Mrs. 
Snow. 

"  4rth.  That  the  complainant's  debt  is  not  barred  by  the  stat- 
ute  of  limitations." 

It  was  found  by  the  decree  that  no  assets  of  the  estate  of 
John  Gordon  had  come  into  the  hands  of  Felix  A.  Borer,  as 
administrator;  that  on  the  12th  day  of  January,  1869,  George 
D.  Snow,  after  payment  of  all  debts,  funeral  expenses,  legacies, 
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and  all  claims  owing  or  payable  by  the  estate  of  John  Gordon, 
except  the  claun  or  debt  owing  to  Chapman,  received  under 
the  will  of  Gordon  property  belonging  to  said  Gordon  of  the 
value  of  $10,777.00 ;  that  by  the  will  of  George  D.  Snow,  his 
Avife,  Harriet  Cecilia  Snow,  was  made  his  residuary  legatee ; 
and  that  the  estate  of  Snow  is  solvent,  and  sufficient  to  pay  all 
his  debts  and  to  fulfil  all  the  provisions  of  the  will,  with  an 
excess  of  assets  thereon  of  not  less  than  $100,000  in  value, 
including  over  $20,000  in  cash,  for  said  Harriet  Cecilia  Snow 
as  such  residuary  legatee;  that  she  has,  as  such  residuary 
legatee,  received  from  Edson  R.  Smith,  as  executor  of  the  will 
of  George  D.  Snow,  an  amount  more  than  sufficient  to  pay  the 
claims  of  the  plaintiff,  with  interest  and  costs;  and  that  upon  the 
death  of  George  D.  Snow,  Edson  R.  Smith,  as  the  executor  of 
his  will,  collected  and  received  the  sum  of  $2824.82,  being  the 
proceeds  of  a  claim  or  debt  owing  to  the  said  John  Gordon  at 
the  time  of  his  death,  and  a  part  of  the  estate  of  the  said  John 
Gordon.  It  also  appears  that  there  are  no  outstanding  and 
unpaid  claims  against  the  estate  of  Gordon,  except  that  due  on 
the  judgment  in  favor  of  the  complainant  below. 

The  errors  assigned  by  the  appellants  are  as  follows : 

1st.  The  Circuit  Court  erred  in  holding  that  the  said  George 
D.  Snow  had  ever  in  any  manner  become  executor  of  Gordon's 
will,  or  chargeable  as  such.  \ 

2d.  The  court  erred  in  holding  that  the  judgment  in  the 
suit  at  law  of  Chapman  against  Snow,  entered  on  December 
18,  1878,  nunc  pro  tmic^  as  of  July  10,  1871,  was  of  any  force 
or  effect  whatever,  as  against  the  estate  of  said  John  Gordon, 
or  that  of  the  said  George  D.  Snow. 

3d.  The  court  erred  in  holding  that  the  relief  prayed  in  the 
biU  had  not  been  barred  by  the  proceedings  and  decrees  of 
the  probate  court  for  the  city  and  county  of  San  Francisco,  in 
the  state  of  California. 

4th.  The  court  erred  in  holding  that  the  relief  prayed  by 
the  biU  had  not  been  barred  by  laches  and  the  lapse  of  time, 
and  the  several  statutes  of  limitations  set  up  and  referred  to 
in  the  answers  of  the  defendants  to  the  biU  of  complaint. 

5th.   The  court  erred  in  holding  and  adjudging  that  the 
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estate  of  the  said  George  D.  Snow  is  liable  for  the  claim  or 
debt  owing  to  the  said  George  M.  Chapman,  executor. 

6th.  The  court  erred  in  holding  that  if  the  estate  of  the 
said  George  D.  Snow  should  not  be  sufficient  to  respond  to 
the  full  amount  of  said  claim  or  debt,  the  deficiency  should  be 
paid  by  the  said  Harriet  CeciUa  Snow. 

The  first  error  assigned  is  that  the  court  erred  in  deciding 
that  George  D.  Snow  was  chargeable  as  execufor  of  Gordon's 
Avill.  It  is  too  late  to  raise  that  question  in  this  cause.  It  was' 
one  of  the  matters  in  issue  in  the  action  brought  by  Chapman, 
executor,  against  Snow,  executor,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota,  wherein  it  was 
expressly  held  and  adjudged  that  George  D.  Snow  was  exe- 
cutor of  John  Gordon,  deceased.  The  judgment  in  that  case 
was  reversed  upon  the  apphcation  of  Snow's  personal  repre- 
sentatives on  the  expreSs  ground  that  it  was  made  payable  out 
of  the  personal  effects  of  Snow,  when  it  ought  to  have  been 
de  honia  testatoris.  That  judgment  concludes  the  question  in 
this  cause.    • 

It  is  next  contended,  however,  that  that  judgment  is  of  itself 
void  as  having  been  rendered  on  the  18th  of  December,  1878, 
against  Snow,  as  executor,  who  was  then  dead,  although  the 
entry  was  made  to  take  effect  as  of  July  10,  1871.  The  law 
on  the  subject  of  entries  nunc  pro  tunc  was  fully  considered  . 
and  stated  by  this  court  in  the  case  of  MitcheU'Y.  Overman^ 
103  U.  S.  62,  64.  It  was  there  stated,  "  that,  where  the  delay 
in  rendering  a  judgment  or  a  decree  arises  from  the  act  of  the 
court,  that  is,  where  the  delay  has  been  for  its  convenience  or 
has  been  caused  by  the  multiplicity  or  press  of  business,  or  the 
intricacy  of  the  questions  involved,  or  for  any  other  cause  not 
attributable  to  the  laches  of  the  parties,  but  within  the  control 
of  the  court,  the  judgment  or  the  decree  may  be  entered  retro- 
spectively as  of  a  time  when  it  should  or  might  have  been 
entered  up.  In  such  cases,  upon  the  maxkn  axiius  curm 
neminem  gravahit,  which  has  been  well  said  to  be  founded  in 
right  and  good  sense,  and  to  afford  a  safe  and  certain  guide 
for  the  administration  of  justice,  it  is  the  duty  of  the  court  to 
sec  that  the  parties  shall  not  suffer  by  the  delay.    A  nunc  pro 
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tv/nc  order  should  be  granted  or  refused,  as  justice  may  require, 
in  view  of  the  circumstances  of  the  particular  case."  ^ 

This  rule  was  appUed  in  the  case  of  Cov^hlin  v.  District  of 
Columbia^  106  U.  S.  7,  11.  In  that  case,  a  judgment  rendered 
upon  a  verdict  in  favor  of  the  plaintiff  had  been  erroneously 
set  aside  in  the  same  court.  A  new  trial  was  had,  and  a  judg- 
ment for  the  defendant  was  reversed  by  this  court,  which 
affirmed"  the  original  judgment  for  the  plaintiflf  as  of  the  date 
when  it  was  rendered,  in  order  to  prevent  the  action  from 
being  abated  by  the  intervening  death  of  the  plaintiff. 

In  the  present  instance,  upon  the  findings  as  originally  made 
by  the  Circuit  Court,  judgment  should  have  been  rendered 
again^  Snow  de  bonis  testatoris;  the  error  of  the  court  was  in 
making  it  payable  de  bonis  propriis.  For  this  error  it  was  re- 
versed on  the  application  of  Smith,  executor  of  Snow,  who  had 
procured  himself  to  be  substituted  as  plaintiff  in  error  for  that 
purpose.  The  mandate  of  this  court  was  sent  to  the  Circuit 
Court  in  form,  reversing  the  original  judgment,  but,  in  sub- 
stance, simply  requiring  its  correction  in  tlie  one  particular  in 
which  the  error  had  been  committed.  The  manner  in  which 
this  duty  of  the  Circuit  Court  was  performed,  under  the  man- 
date of  this  court,  was  to  enter  the  judgment  nune  pro  tunc, 
as  of  the  time  when  it  should  have  been  entered  in  proper 
form.  The  reversal  of  the  judgment  in  the  Circuit  Court,  by 
the  operation  of  the  mandate  of  this  court,  and  the  execution 
of  that  mandate  by  the  Circuit  Court  in  entering  the  new 
judgment,  was  one  continuous  judicial  act,  and  to  that  Smith, 
as  executor  of  Snow,  was  a  party,  for  he  was  a  party  to  the 
record  as  plaintiff  in  error  in  this  court.  It  cannot,  therefore, 
be  said  that  the  action  of  the  Circuit  Court  was  ex  parte,  or 
that  it  was  void,  because  it  was  directed  against  a  deceased 
person  not  represented.  This  objection,  if  vaUd,  would  pre- 
ventj  in  all  cases  of  the  death  of  one  of  the  parties,  the  entry 
of  a  judgment  nunc  pro  tunc.  It  is  the  fact  of  such  intervening 
death  that  creates  the  necessity,  by  which  the  power  is  justi- 


>  Note  by  the  Court,     This  passage  is  incorrectly  printed  in  the  vol- 
ume of  reports. 
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fied,  in  order  to  prevent  a  failure  of  justice,  for  which  the  other 
party  is  not  responsible,  and  by  which,  therefore,  he  should 
not  suffer.  The  action  of  the  court  in  making  the  entry  in 
the  form  in  which  it  was  made  was  also,  we  think,  a  proper 
exercise  of  its  discretion  upon  the  circumstances  of  the  case,  as 
the  object  of  the  proceetUng  was  to  fix  the  liabiUty  of  the 
estate  of  Gordon,  as  represented  by  his  executor.  Snow,  in 
order  that  the  judgment  of  Chapman  might  furnish  ground 
for  a  creditor's  bill,  seeking  to  apply  the  assets  of  Grordon's 
estate  to  its  payment.  We  hold,  therefore,  that  the  entry  of 
the  judgment  against  Snow,  as  executor  of  Gordon,  was  a 
valid  and  effectual  exercise  of  the  power  and  discretion  of  the 
court,  and  that  the  validity  of  the  judgment  itself  cannot  be 
impeached. 

It  is  insisted,  however,  that  the  relief  prayed  for  by  the  bill 
and  awarded  by  the  court,  was  barred  by  the  proceedings  of 
the  probate  court  for  the  city  and  county  of  San  Francisco. 
The  statutes  of  Cahfomia,  Ilittell,  Gen.  Laws  Cahfomia,  1850- 
1864,  provide,  that  if  a  claim  against  the  estate  of  a  decedent, 
in  course  of  distribution  in  the  probate  court,  shall  not  be  pre- 
sented within  ten  months  after  the  first  publication  of  the  no- 
tice to  creditors,  it  shall  be  barred  forever ;  unl^s  when  it 
shall  be  made  to  appear  by  the  affidavit  of  the  claimant,  to 
the  satisfaction  of  the  executor  and  administrator  and  the 
probate  judge,  that  the  claimant  had  no  notice,  as  provided  by 
the  act,  by  reason  of  being  out  of  the  State,  in  which  case  it 
may  be  presented  at  any  time  before  a  decree  of  distribution 
is  entered.     5828,  §  130.    It  is  also  provided,  5944,  §  246,  that, 
when  the  accounts  of  the  administrator  or  executor  have  been 
settled,  and  an  order  made  for  the  pajonent  of  debts  and  dis- 
tribution of  the  estate,  no  crechtor,  whose  claim  was  not  in- 
cluded in  the  order  of  payment,  shall  have  any  right  to  call 
upon  the  creditors  who  have  been  paid,  or  upon  the  heirs,  de- 
visees, or  legatees  to  contribute  to  the  payment  of  his  claim; 
but,  if  the  executor  or  administrator  shall  have  failed  to  give  the 
notice  to  the  creditors,  as  prescribed  by  the  act,  such  creditor 
may  recover  on  the  bond  of  the  executor  or  administrator  the 
amount  of  his  claim,  or  such  part  thereof  as  he  would  have 
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been  entitled  to  had  it  been  allowed.  It  is  further  provided, 
5977,  §  279,  that,  when  an  estate  has  been  fully  administered, 
and  it  is  shown  by  the  executor  or  administrator,  by  the  pro- 
duction of  satisfactory  vouchers,  that  he  has  paid  all  sums  of 
money  due  from  him,  and  deUvered  up,  under  the  order  of  the 
court,  all  the  property  of  the  estate  to  the  parties  entitled,  and 
performed  aU.  the  acts  laAvfully  required  of  him,  the  court  shall 
make  a  decree  discharging  him  from  all  liabiUty  thereafter. 

It  is  argued  that  Chapman,  as  a  creditor  of  Gordon's  estate, 
was  bound  to  make  himself  a  party  to  the  proceedings  in  the 
probata  court  of  San  Francisco,  for  the  purpose  of  obtaining 
payment  and  satisfaction  of  his  claim ;  that,  faihng  to  do  this, 
he  is  barred  from  any  right  to  recover,  either  from  the  exe- 
cutor of  that  estate  or  from  any  legatee;  that  the  defendants 
in  this  bill,  as  legatees  of  Gordon,  received  what  was  due  them 
under  his  will  under  the  sanction  and  by  the  order  and  judg- 
ment of  the  probate  court  of  San  Francisco,  which  vested  them 
with  an  indefeasible  title  which  must  be  respected  in  every 
other  forum,  if  full  faith  and  credit,  according  to  the  Constitu- 
tion of  the  United  States,  is  to  be  given  in  other  states  to  the 
public  acts  and  judicial  proceedings  of  the  courts  of  CaUfomia. 

But  these  positions  are  not  tenable.  The  administration  of 
the  estate  of  Gordon,  in  Cahfomia,  under  the  orders  of  the 
probate  court  of  San  Francisco,  was  merely  ancillary;  the 
primary  administration  was  that  of  the  testator's  domicil, 
Minnesota.  Chapman  was  not  a  citizen  of  California,  nor  resi- 
dent there ;  he  was  no  party  to  the  administration  proceedings ; 
he  was  not  bound  to  make  himself  such.  If  he  had  chosen  he 
could  have  proved  his  claim  there  and  obtained  pa^ynnent,  but 
he  had  the  right  to  await  the  result  of  the  settlement  of  that 
administration,  and  look  to  such  assets  of  Gordon  as  he  could 
subsequently  find  in  Minnesota,  whether  originally  found  there 
or  brought  there  from  California  by  the  executors  or  legatees 
of  Gordon's  estate.  The  assets  in  California  finally  distributed 
there,  and  brought  into  Minnesota  by  the  executor  or  by  any 
legatee,  remained  assets  in  Minnesota  for  the  payment  of  any 
unpaid  creditors  choosing  that  forum.  Such  assets  were  im- 
pressed with  a  trust  which  such  creditor  had  a  right  to  have 
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administered  for  his  benefit.  Aspden  v.  Nixon^  4  How.  467 ; 
Stacy  V.  Thrasher^  6  How.  44 ;  UiU  v.  Tucker ^  13  How.  458 ; 
Mackey  v.  Coxe^  18  How.  100.  It  is  upon  the  ground  of  such 
a  trust  that  the  jurisdiction  of  courts  of  equity  primarily  rests 
in  administration  suits,  and  in  creditors'  bills  brought  against 
executors  or  administrators,  or  after  distribution  against 
legatees,  for  the  purpose  of  charging  them  with  a  habihty  to 
apply  the  assets  of  the  decedent  to  the  payments  of  his  debts. 
As  a  part  of  the  ancient  and  original  jurisdiction  of  courts  of 
equity,  it  is  vested,  by  the  Constitution  of  the  United  States 
and  the  laws  of  Congress  in  pursuance  thereof,  in  the  Federal 
courts,  to  be  administered  by  the  circuit  courts  in  controversies 
arising  between  citizens  of  different  states.  It  is  the  familiar 
and  well  settled  doctrine  of  this  court  that  this  jurisdiction  is 
independent  of  that  conferred  by  the  states  uix)n  their  own 
courts,  and  cannot  be  affected  by  any  legislation  except  that  of 
the  United  States.  Siiydam  v.  Broadnax^  14  Pet.  67 ;  Hagcm 
V.  Walker,  14  How.  28 ;  Union  Bwnk  v.  Jolly,  18  How.  503 ; 
Ilyde  V.  Stone,  20  How.  170;  Green  v.  Creighton,  23  How. 
90 ;  Payne  v.  Hook,  7  Wall.  425,  430. 

In  Payne  v.  Ilook,  vbi  supra,  the  rule  was  declared  in  these 
words :  "  We  have  repeatedly  held  that  the  jurisdiction  of  the 
courts  of  the  United  States  over  controversies  between  citizens 
of  different  states  cannot  be  impaired  by  the  laws  of  the  states 
which  prescribe  the  modes  of  redress  in  their  courts,  or  which 
regulate  the  distribution  of  their  judicial  power.  If  legal 
remedies  are  sometimes  modified  to  suit  the  changes  in  the  laws 
of  the  states  and  the  practice  of  their  courts,  it  is  not  so  with 
equitable.  The  equity  jurisdiction  conferred  on  the  F.ederal 
courts  is  the  same  that  the  High  Court  of  Chancery  in  England 
possesses ;  is  subject  to  neither  limitation  nor  restraint  by  state 
legislation,  and  is  uniform  throughout  the  different  states  of 
the  Union." 

The  only  qualification  in  the  application  of  this  principle  is, 
that  the  courts  of  the  United  States,  in  the  exercise  of  their 
jurisdiction  over  the  parties,  cannot  seize  or  control  property 
while  in  the  custody  of  a  court  of  the  state.  WiUiams  v. 
Benedict,  8  How.  107 ;  YanUy  v.  Lavender,  21  Wall.  276 ; 
Freeman  v.  Howe,  24  How.  450. 


Digitized  by 


Google 


BORER  V.   CHAPMAN.  601 

Opinion  of  the  Court. 

This  exception  does  not  apply  in  the  present  case,  for  the 
assets  sought  by  this  bill  to  be  marshalled  in  favor  of  the  com- 
plainant are  not  in  the  possession  of  any  other  court ;  they  are 
in  the  hands  of  the  defendants,  impressed  with  a  trust  in  favor 
of  the  complainant,  a  creditor  of  Gordon,  and  subject  to  the 
control  of  this  court  by  reason  of  its  jurisdiction  over  their 
persons. 

It  is  further  contended,  however,  on  the  part  of  the  appel- 
lants, that,  if  the  relief  sought  in  this  bill  is  not  barred  by  the 
administration  proceedings  in  California,  it  is,  nevertheless, 
defeated  by  the  apphcation  of  the  statute  of  limitations  of  the 
state  of  Minnesota.  The  statute  of  Minnesota,  Gen.  Stat.  1883, 
826,  c.  77,  gives  to  unpaid  creditors  of  the  testator  an  action 
against  the  legatees,  in  which  the  plaiutifif,  in  order  to  recover,  is 
required  to  show  that  no  assets  were  delivered  by  the  executor 
or  administrator  of  the  deceased  to  his  heirs  or  next  of  kin ;  or 
that  the  value  of  such  assets  has  been  recovered  by  some  other 
creditor ;  or  that  such  assets  are  not  sufficient  to  satisfy  the  de- 
mands of  the  plaintifif .  In  the  last  case  he  can  recover  only  the 
deficiency.  The  whole  amount  of  the  recovery  shall  be  appor- 
tioned among  all  the  legatees  of  the  testator  in  proportion  to 
the  amount  of  their  legacies  respectively ;  his  proportion  only 
being  recoverable  against  each  legatee.  In  respect  to  this  stat- 
utory right  of  action,  however,  it  is  provided  in  the  same  act, 
§  10,  that  no  such  action  shall  be  maintained  unless  commenced 
within  one  year  from  the  time  the  claim  is  allowed  or  estab- 
Ushed.  It  is  maintained  that,  according  to  the  judicial  decis- 
ions of  Minnesota,  the  creditor  is  required,  first,  to  establish 
his  claim  by  a  separate  judicial  proceeding,  and  in  a  subsequent 
suit  obtain  the  recovery  provided  for  against  the  legatees. 
Bryant  v.  Livermore^  20  Minn.  313.  It  is  admitted  that  the  suit 
brought  by  Chapman  in  the  Circuit  Court  of  the  United  States 
against  Snow,  for  the  purpose  of  establishing  his  claim  against 
Gordon's  estate,  answers  the  first  of  these  conditions,  but  that, 
in  order  to  fulfil  the  second,  the  present  bUl  should  have  been 
filed  within  one  year  from  the  date  of  the  final  judgment  in 
that  action.  The  date  of  the  judgment  as  originally  rendered 
against  Snow  was  April  19,  1872;  the  present  bill  was  filed 
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August  20,  1879  ;  and  we  are  asked  to  hold  that  the  right  to 
sue  was  at  that  time  barred  by  the  statute  of  limitations.  But 
the  judgment  rendered  April  19,  1872,  was  not  the  end  of  the 
litigation ;  Snow  himself  sued  out  his  writ  of  error  to  reverse 
it,  and  uix)n  his  death,  in  1873,  his  executor,  Smith,  became  a 
party,  as  plaintiff  in  error,  and  prosecuted  the  writ  until  the 
reversal  of  the  judgment  at  the  October  term,  1876.  The 
mandate  of  this  court  was  filed  in  the  Circuit  Court  June  7, 
1877,  and  on  December  18,  1878,  the  final  judgment  was  en- 
tered against  Snow  as  executor,  to  be  paid  and  enforced  out 
of  the  effects  of  the  testator,  John  Gordon,  deceased,  as  of 
July  10, 1871.  The  present  bill  was  filed  witliin  twelve  months 
after  the  date  of  that  entry.  If,  for  the  purpose  of  determin- 
ing the  application  of  the  statute  of  limitations,  this  judgment 
may  be  considered  as  dating  from  December  18,  1878,  the  bar 
was  not  complete.  It  is  contended,  however,  that,  as  the  entn^ 
of  the  judgment  was  made  on  that  date  iiutic  pro  tune  as  of 
July  10,  1871,  the  latter  must  be  considered  as  the  effective 
date  of  the  judgment  for  aU  purposes.  We  are  not,  however, 
of  that  opinion.  The  date  of  that  entry  is  by  a  fiction  of  law 
made  and  considered  to  be  the  true  date  of  the  judgment  for 
one  purpose  only,  and  that  is  to  bind  the  defendant  by  the 
obligation  of  the  judgment  entered  as  of  a  date  when  he  was 
in  full  life ;  but  the  right  of  the  complainant  in  this  bill  to  en- 
force that  judgment  by  the  present  proceeding  certainly  did 
not  begin  until  after  the  judgment  in  that  form  was  actually 
entered.  Until  that  time  the  right  was  in  abeyance;  the  liti- 
gation had,  until  then  ended,  been  continuously  in  progress.  It 
cannot  be  that  the  statute  of  limitations  will  be  allowed  to 
commence  to  run  against  a  right  until  that  right  has  accrued 
in  a  shape  to  be  effectually  enforced. 

In  Taphy  v.  Good^dl^  122  Mass.  176,  it  was  held  that  a 
judgment  entered  nunc  pro  tunc  was  the  final  judgment  in 
the  action,  so  as  to  charge  sureties  on  an  attachment  bond,  on 
whose  behalf  it  was  urged  that  they  could  not  be  considered 
in  default  by  reason  of  not  paying,  for  thirty  days  after  its 
date,  the  amount  of  a  judgment  which  had  no  actual  exist- 
ence until  long  after  the  thirty  days  had  expired.    And  it  was 


Digitized  by 


Google 


BORER  V.   CHAPMAN.  603 

Opinion  of  the  Court. 

there  pointed  out  that  a  judgment  may  have  effect  from  one 
date  for  one  purpose  and  from  another  date  for  another  pur- 
pose. As  in  the  case  of  judgments  at  common  law,  which  had 
relation  to  the  first  day  of  the  term,  so  as  to  bind  the  lands  of 
the  debtor  of  which  he  was  then  seised,  even  though  he  had 
aUened  them  lona  fide  before  judgment  actually  signed  and 
execution  issued;  and  the  statute,  29  Car.  II,  c.  3,  §§  13-15, 
providing  that,  as  against  lona  fide  purchasers,  they  should  be 
deemed  judgments  onl}^  from  the  time  when  they  were  actu- 
ally signed,  did  not  restrict  their  vaUdity  or  effect,  in  law  or 
equity,  by  relation  to  the  first  day  of  the  term,  as  against  the 
debtor  or  other  persons.  Odes  v.  Woodward^  2  Ld.  Eaym. 
766  \  S.  ai  Salk.  87 ;  Eobimon  v.  Tonge,  3.  P.  Wms.  398. 

It  follows,  therefore,  that,  if  this  were  a  suit  brought  in  a 
state  court  of  Minnesota  under  the  statute  in  question,  it  would 
not  be  barred  by  the  Umitation  sought  to  be  applied.  Whether 
that  statute  has  any  application  to  this  bill  in  equity,  filed  in 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota,  by  a  citizen  of  another  state,  is  a  question  which 
need  not  be  considered  or  decided.  It  is  enough  to  say  that 
the  right  of  the  complainant  is  not  barred  by  force  of  the 
state  statute,  and  that,  according  to  the  principles  of  equity, 
there  has  been  no  such  voluntary  delay  as  would  make  his 
claim  stale.  On  the  contrary,  the  complainant  has  shown 
himself  to  be  dihgent,  active,  and  eager  in  the  prosecution  of 
his  claim  and  the  pursuit  of  his  remedy.  He  has  been  guilty 
of  no  laches ;  the  delay  has  been  caused  by  the  action  of  his 
adversaries,  or  by  the  necessary  delays  of  Utigation.  He  is  an 
unpaid  creditor  of  Gordon's  estate,  who  has  sought  by  every 
means  in  his  power,  both  at  law  and  in  equity,  to  obtain  satis- 
faction of  a  just  claim.  The  defendants  are  shown  to  be  in 
possession  of  the  assets  of  Gordon's  estate,  which  ought  to 
have  been  applied  in  its  satisfaction ;  they  should  be  held  as 
trustees  for  that  purpose.  Such  was  the  decree  of  the  Circuit 
Court,  which  is  hereby 

Affirmed. 
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IVINSON  V.  HUTTON. 

APPEAL  FBOM  THE   SUPREME  (X)URT  OF    THE    TERRITORY  OF  WTO- 
MING. 

Argued  December  2, 1880.  ~  Decided  January  10, 1887. 

On  a  finding  in  the  court  below  (1)  that  certain  parol  testimony  is  inadmissi- 
ble because  it  tends  to  vary,  explain,  contradict  or  qnalifj  a  written 
instrument  discharging  a  mortgage;  and  (2)  that  if  admitted  it  was  not 
suflQcient  to  prove  any  qualification  or  modification  of  the  discharge,— 
it  is  immaterial  in  this  court  whether  the  court  below  was  right  in 
holding  that  the  exception  taken  there  to  the  parol  evidence  was  error. 

This  was  a  suit  to  foreclose  a  mortgage.  The  ease  is  stated 
in  the  opinion  of  the  court. 

Mr,  SmnueL  Shellaba/rger  and  Mr.  Jeremiah  M.  Wilson  for 
appellant. 

Mr.  W.  W.  Corlett  for  appellees. 

Mr.  Justice  Miller  dehvered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Supreme  Court  of  the  Territory 
of  Wyoming.  The  suit  was  brought  by  Edward  Ivinson,  the 
appellant,  in  the  District  Court  of  the  Second  Judicial  District 
of  that  Territory,  to  foreclose  a  mortgage  on  certain  real  estate, 
made  to  him  by  Charles  H.  Hutton.  To  the  bill  Joseph  M. 
Carey  and  E.  Davis  Carey  are  made  defendants,  upon  an  alle- 
gation that  they  claim  some  interest  in  the  property.  The 
defendants  made  a  joint  answer,  in  which  they  all  set  up  a  full 
release  of  the  mortgage  and  satisfaction  of  the  debt  by  Ivinson 
before  the  defendants  Carey  obtained  their  interest  in  the 
property ;  and  whether  this  be  true  or  not  is  the  only  point  in 
the  case. 

It  is  not  denied  that  when  the  defendants,  the  Careys,  were 
about  to  let  Hutton  have  ten  thousand  doUars  on  this  land,  and 
take  absolute  deeds  of  conveyance  for  it,  they  required  that 


Digitized  by 


Google 


IVINSON  ii.  HUTTON.  605 

Opinion  of  the  Court. 

the  title  to  it  should  be  made  clear  and  relieved  of  Ivinson's 
mortgage.  Thereupon  Ivinson  made  an  entry  on  the  margin 
of  the  record  of  the  mortgage,  as  follows : 

"  I  hereby  acknowledge  satisfaction  in  fuU  of  the  debt  for 
which  this  mortgage  was  given  to  secure,  and  hereby  discharge 
and  cancel  the  same,  this  sixth  day  of  October,  1877. 

"E.  IVINSON. 

"  Attest :  J.  W.  Meldrum,  Register  of  DeedaP 

The  Supreme  Court  of  the  Territory,  from  which  this  appeal 
is  taken,  made  a  finding  of  facts  by  which  we  are  to  be  gov- 
erned in  the  decision  of  this  appeal.  From  this  finding  it 
appears  that  in  April,  1873,  Hutton  made  his  promissory  note 
to  Edward  Ivinson  for  $13,582.54,  wij^h  interest,  and  that  on 
the  same  day  he  executed  the  mortgage  which  is  the  founda- 
tion of  this  foreclosure  suit  to  secure  the  payment  of  the  note. 
Subsequent  to  this,  Ivinson  asserted  that  a  mistake  had  been 
made  in  computing  the  balance  due  him  in  the  settlement  on 
which  the  note  and  mortgage  were  given,  and  that  they  should 
have  been  for  $17,618.60,  instead  of  the  sum  actually  put  in 
the  mortgage  and  note,  making  a  difference  of  $4036.12. 
Ivinson  brought  a  suit  to  correct  this  mistake,  which  finally 
came  to  the  Supreme  Court  of  the  United  States,  where  he 
prevailed,  obtaining  a  decree  for  the  correction  of  the  mistake 
in  the  note  and  mortgage.  These  proceedings  lasted  from 
August,  1873,  to  March,  1879. 

Pending  this  controversy,  however,  Ivinson  and  Hutton 
made  a  written  agreement  to  adjust  their  differences,  other 
than  this  controversy,  but  it  was  expressly  agreed  that  the  con- 
troversy, then  pending  in  this  court,  was  left  out  of  the  settle- 
ment by  the  following  language:  "Provided  always,  that 
nothing  herein  contained  shall  be  construed  in  any  wise  to 
affect  the  rights  of  the  parties  hereto  in  said  suit  between  them 
now  depending  in  the  Supreme  Court  of  the  United  States." 

This  agreement  was  made  on  the  31st  of  May,  1877,  and  is 
marked  Exhibit  D  in  the  record  before  us.  On  the  6th  day  of 
October,  1877,  Ivinson,  Hutton,  and  Joseph  M.  Carey  were  at 
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the  court-house  in  Laramie  City,  for  the  purpose  of  concluding 
a  loan  of  ten  thousand  dollars,  which  Carey  was  about  to  make 
on  behalf  of  himself  and  brother  to  Hutton,  to  enable  hira  to 
pay  his  debts,  including  a  judgment  in  favor  of  Creighton 
against  Ivinson  and  Ilutton,  amounting  to  nearly  six  thousand 
dollars.  This  loan  was  to  be  secured  by  real  estate,  part  of 
which  was  covered  by  Ivinson's  mortgage.  Before  paying 
over  the  money  to  Hutton,  Carey  required  of  Ivinson  and 
Ilutton,  that  Hutton's  property  should  be  released  from  all 
incumbrances,  and  Ivinson  entered  on  the  margin  of  the  record 
of  his  mortgage  the  discharge  which  we  have  already  tran- 
scribed. 

The  court  then  further  finds  as  follows : 

"  That  said  discharge  was  not  made  in  accordance  or  in  pu^ 
suance  of  the  agreement  of  the  31st  of  May,  a.d.  1877,  above 
recited,  marked  Exhibit  D,  but  was  an  absolute,  unqualified 
release  and  cancellation  of  the  mortgage.  The  court  further 
finds  that  the  value  of  the  property  mortgaged  was  not  less 
than  twenty  thousand  dollars. 

"  4th.   On  the  trial  of  the  case  in  the  District  Court  the 
testimony  of  eight  \vitnesses,  to  wit :  Edward  Ivinson,  M.  C. 
Brown,  J.  M.  Carey,  Charles  II.  Ilutton,  Stephen  W.  Downey, 
Walter  Sinclair,  H.  B.  Rumsey,  and  J.  W.  Blake,  which  had 
been  taken  before  J.  W.  Meldrum,  master  in  chancery^,  was 
read  in  evidence.    To  so  much  of  said  evidence  as  was  in- 
tended to  vary,  explain,  or  contradict  or  quaUfy  the  entrj'  of 
the  discharge  on  the  margin  of  the  record  of  the  mortgage  by 
Ivinson  the  defendant  excepted  as  incompetent.    This  court 
holds  that  said  exception  was  well  taken,  and  that  parol  evi- 
dence was  not  competent  for  that  purpose  or  to  prove  that  the 
discharge  was  made  in  accordance  with  Exhibit  D. 

"  5th.  But  the  court  further  holds,  that  if  said  parol  testi- 
mony was  properly  admitted  for  said  purpose,  that  it  is  not 
sufficient,  that  it  does  not  prove  any  qualification  or  modifica- 
tion of  the  discharge  as  entered  on  the  record,  nor  that  said 
discharge  was  made  in  accordance  with  the  agreement  of  the 
31st  of  May,  marked  Exhibit  D. 

"6th.   This  court  makes    no  finding   upon    the  question 
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whether  the  $4036.12  was  paid  by  Hutton  at  the  time  of  the 
discharge  of  the  mortgage  or  at  any  other  time,  holding  the 
decision  of  that  question  unnecessary  to  the  detfrmination  of 
this  suit." 

On  these  findings  the  bill  of  complaint  of  Ivinson  was  dis- 
missed. The  conveyances  of  the  property  in  controversy, 
which  were  made  by  Hutton  to  the  Careys,  are  absolute  deeds 
on  their  face,  and  both  the  Careys  and  Hutton  insisted  in  their 
answer  that  the  note  and  mortgage  were  absolutely  discharged 
and  satisfied  according  to  the  tenns  of  the  indorsement  made 
by  Ivinson  on  the  record  of  the  mortgage.  This  is  also  the 
finding  of  the  Supreme  Court  of  the  Territory.  The  argu- 
ment used  in  opposition  to  this  is,  that  the  Supreme  Court 
and  the  court  below  erred  in  rejecting  the  evidence  mentioned 
in  the  fourth  finding  of  fact,  and  it  is  insisted  that  because  of 
the  error  in  this  respect  the  entire  decree  should  be  reversed. 
But,  in  point  of  fact,  this  testimony  was  read  in  evidence  in 
the  lower  court,  notwithstanding  the  objection  of  the  plaintiff, 
and  was  considered  for  what  it  may  possibly  be  worth  also  in 
the  Supreme  Court ;  for  that  court,  in  its  fifth  finding,  says, 
that,  if  said  testimony  was  properly  admitted  for  the  purpose 
claimed,  it  is  not  sufficient,  and  does  not  prove  any  quali- 
fication or  modification*  of  the  discharge  as  entered  on  the 
record,  nor  that  said  discharge  was  made  subject  to  the  agree- 
ment of  the  31st  of  May,  marked  Exhibit  D.  It  will  be  seen 
tiiat  the  controversy  mainly  hinged  upon  the  question  whether 
the  discharge  on  the  margin  of  the  record  of  the  mortgage 
made  by  Ivinson  was  made  subject  to  this  written  agreement 
^vith  Hutton,  namely,  that  the  controversy  concerning  the 
$4036.12  involved  in  the  suit  then  pending  in  the  United 
States  Supreme  Court  was  excepted  out  of  the  adjustment  of 
their  differences,  evidenced  by  Exhibit  D,  and  that  this  ques- 
tion should  be  governed  by  the  final  decision  of  tliat  suit. 

On  this  issue  the  court  distinctly  finds,  that  said  discharge 
was  not  made  in  accordance  with  or  in  pursuance  of  that 
agreement,  but  was  an  absolute  and  unquahfied  release  and 
cancellation  of  the  mortgage,  and  that,  if  said  parol  testimony 
y^ras  properly  admitted,  it  does  not  prove  that  the  discharge 
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was  made  in  accordance  with  the  agreement  above  referred  to. 
It  is,  therefore,  entirely  immaterial  whether  the  Supreme 
Court  was  right  in  holdmg  that  the  exception  to  the  parol 
evidence  taken  in  the  court  below  was  error,  since  it  further 
holds  that,  giving  full  effect  to  that  evidence,  it  does  not  prove 
anything  to  impeach  the  force  and  effect  of  the  language  of 
the  discharge  and  release  of  the  mortgage  and  note. 

We  do  not  think  that,  on  the  finding  of  facts  made  by  the 
Supreme  Court,  there  is  any  doubt  of  the  correctness  of  its 
final  decree,  and  it  is,  therefore. 

Affirmed. 


lEOX    MOUNTAIN    AND    HELENA   EAILKOAD    v. 

JOHNSON. 

ERROR  TO  THE   DISTRICT  COURT   OF    THE    UNITED   STATES   FOB  THE 
EASTERN   DISTRICT   OF   ARKANSAS. 

Argued  December  10, 1880.  —  Decided  January  10, 1887. 

There  is  nothing  in  the  nature  of  the  possession  of  a  railroad,  or  of  a 
section  of  a  railroad,  which  takes  it  out  of  the  operation  of  the  language 
of  the  Statutes  of  Arkansas  against  forcible  entry  and  detainer,  or  out 
of  the  general  principle  which  lies  at  the  foundation  of  all  suits  of  for- 
cible entry  and  detainer,  that  the  law  will  not  sanction  or  support  a 
possession  acquired  by  violence,  but  will,  when  appealed  to  in  this  form 
of  action,  compel  the  party  who  thus  gains  possession  to  surrender  it 
to  the  party  whom  he  dispossessed,  without  inquiring  which  party  owns 
the  property  or  has  the  legal  right  to  the  possession. 

This  was  an  action  of  forcible  entry  and  detainer.    The 
case  is  stated  in  the  opinion  of  the  court. 

Mr,  Walter  H.  Smith  for  plaintiffs  in  error.    Mr.  .John  F. 
Dillon  also  filed  a  brief  for  them. 

Mr.  Attorney  General  for  defendant  in  error.    Mr.  J.   C. 
Tappan  and  Mr.  John  J.  Ilornor  were  with  him  on  the  brief. 
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This  is  a  writ  of  error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

The  suit  was  commenced  by  an  action  of  forcible  entry  and 
detainer  brought  by  Johnson,  the  present  defendant  in  error, 
against  the  Iron  Mountain  and  Helena  Railroad  Company, 
and  the  St.  Louis,  Iron  Mountain  and  Southern  Railway  Com- 
pany was  in  the  progress  of  the  case  made  a  defendant  on  its 
own  petition.  The  action  was  to  recover  possession  of  eigh- 
teen miles  of  a  railroad  which  Johnson  had  built  for  the  defen- 
dant, and  from  which  he  had  been  ejected  by  force  and  violence 
by  the  Iron  Mountain  and  Helena  Railroad  Company.  On 
the  trial  before  a  jury  Johnson  recovered  a  verdict  on  which  a 
judgment  was  entered  for  restitution  to  the  possession  of  the 
road.  To  reverse  this  judgment  the  present  writ  of  error  is 
brought. 

Although  there  is  some  controversy  about  the  validity  and 
effect  of  the  contract  under  wliich  Johnson  constructed  and 
held  possession  of  this  eighteen  miles  of  road,  part  of  a  larger 
road  of  the  defendant,  the  main  facts  on  which  his  right  to  re- 
cover depend  are  simple  and  not  much  controverted.  What- 
ever may  be  the  truth  about  the  validity  and  construction  of 
the  contract  imder  which  he  built  the  road  for  the  company, 
it  is  fully  established  that,  after  he  had  built  it,  and  before 
they  had  paid  him  for  it,  he  was  in  possession  of  it,  using  it 
by  running  his  own  locomotives  over  it,  and  that  while  thus  in 
peaceable  possession  and  claiming  a  right  to  hold  it  until  he 
was  paid  for  building  it,  he  was  by  force  and  violence  turned 
out  of  this  possession  by  the  railroad  company,  its  officers  and 
agents. 

The  statute  of  Arkansas  relating  to  forcible  entries  and  de- 
tainers is  to  be  found  in  Chap.  LXVII,  Mansfield's  Digest, 
[1884]  as  follows: 

"  Sec.  3346.  No  person  shall  enter  into  or  upon  any  lands, 
tenements,  or  other  possessions,  and  detain  or  hold  the  same, 
but  where  an  entry  is  given  by  law,  and  then  only  in  a  peace- 
able manner. 

VOL.  cxix— 39 
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"  Sec.  3347.  If  any  person  shall  enter  into  or  upon  any  lands, 
tenements,  or  other  possessions,  and  detain  or  hold  the  same 
Avith  force  and  strong  hand,  or  with  weapons,  or  breaking 
open  the  doors  and  windows  or  other  parts  of  the  house, 
whether  any  person  be  in  or  not ;  or  by  threatening  to  kill, 
maim,  or  beat  the  party  in  possession ; ...  or  by  entering  peace- 
ably and  then  turning  out  by  force,  or  frightening  by  threats  or 
other  circumstances  of  terror  the  party  to  yield  possession ;  in 
such  case  every  person  so  offending  shall  be  deemed  guilty  of 
a  forcible  entry  and  detainer  within  the  meaning  of  this  act.'' 

"  Seo.  3368.  Nothing  herein  contained  shall  be  construed  to 
prevent  any  party  from  proceeding  underi:his  act  by  fihng  his 
complaint  and  causing  an  ordinary  summons  to  be  issued  with- 
out filing  the  aflRdavit  or  giving  the  obligation  hereinbefore 
required,  and  in  all  cases,  when  the  judgment  shall  be  for  the 
plaintiff,  the  court  shall  award  him  a  writ  of  restitution  to 
carry  such  judgment  into  execution." 

The  main  objection  relied  upon  by  plaintiff  in  error  to  the 
recovery  of  the  plaintiff  below  is  that  a  railroad  is  not  real  es- 
tate, nor  such  an  interest  in  real  estate  that  it  can  be  recov- 
ered by  actions  apphcable  to  that  class  of  property.  It  is 
argued  that  a  railroad  is  a  complex  kind  of  incorporeal  here- 
ditament, the  possession  of  which  is  not  authorized  to  be  changed 
by  an  action  of  forcible  entry  and  detainer.  We  do  not  think 
this  objection  would  be  a  good  one  if  in  the  state  of  Arkansas 
that  action  were  left  as  it  was  at  common  law.  The  statute 
of  that  state,  however,  which  we  have  just  quoted  materially 
enlarges  the  extent  and  operation  of  this  action.  The  lan- 
guage of  both  §§  3346  and  3347  makes  it  apphcable  to  "  lands, 
tenements,  or  other  possessions,"  and  declares  that  "if  any 
person  shall  enter  into  or  upon  any  lands,  tenements,  or 
other  possessions,  and  detain  or  hold  them  with  force  and 
the  strong  hand,  or  with  weapons,  ...  or  frightening  by 
threats  or  other  circumstances  of  terror  the  party  to  yield  pos- 
session, in  such  case  every  person  so  offending  shall  be  deemed 
guilty  of  a  forcible  entry  and  detainer  within  the  meaning  of 
this  act." 

We  do  not  see  any  reason  in  the  nature  of  the  possession  of 
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a  section  of  a  railroad  which  takes  it  out  of  the  language  of 
this  statute,  or  out  of  the  general  principle  which  lies  at  the 
foundation  of  all  suits  of  forcible  entry  and  detainer.  The 
general  purpose  of  these  statutes  is,  that,  not  regarding  the  ac- 
tual condition  of  the  title  to  the  property,  where  any  person  is 
in  the  peaceable  and  quiet  possession  of  it,  he  shall  not  be 
turned  out  by  the  strong  hand,  by  force,  by  violence,  or  by 
terror.  The  party  so  using  force  and  acquiring  possession  may 
have  the  superior  title  or  may  have  the  better  right  to  the 
present  possession,  but  the  poUcy  of  the  law  in  this  class  of 
cases  is  to  prevent  disturbances  of  the  public  peace,  to  forbid 
any  person  righting  himself  in  a  case  of  that  kind  by  his  own 
hand  and  by  violence,  and  to  require  that  the  party  who  has 
in  this  manner  obtained  possession  shall  restore  it  to  the  party 
from  whom  it  has  been  so  obtained ;  and  then,  when  the  par- 
ties are  in  statu  qiw,  or  in  the  same  position  as  they  were  be- 
fore the  use  of  violence,  the  party  out  of  possession  must  resort 
to  legal  means  to  obtain  his  possession,  as  he  should  have  done 
in  the  first  instance.  This  is  the  philosophy  which  hes  at  the 
foundation  of  all  these  actions  of  forcible  entry  and  detainer, 
which  are  declared  not  to  have  relation  to  the  condition  of  the 
title,  or  to  the  absolute  right  of  possession,  but  to  compelling 
the  party  out  of  possession,  who  desires  to  recover  it  of  a  per- 
son in  the  peaceable  possession,  to  respect  and  resort  to  the 
law  alone  to  obtain  what  he  claims. 

It  occurs  to  us  that  this  principle  is  as  fully  applicable  to 
the  possession  of  a  railroad,  or  a  part  of  a  railroad,  as  to  any 
other  class  of  landed  interests.  And  in  fact,  that,  of  all  owners 
or  claimants  of  real  estate,  large  corporations,  with  vast  bodies 
of  employes  and  servants  ready  to  execute  their  orders,  are 
the  last  persons  who  should  be  permitted  to  right  tliemselves 
by  force.  The  language  of  the  presiding  judge  in  his  charge 
to  the  jury  in  this  case  meets  our  entire  approval,  and  we 
quote  from  it  as  follows : 

"  The  law  will  not  sanction  or  support  a  possession  acquired 
by  such  means,  but  will,  on  the  contrary,  when  appealed  to  in 
this  form  of  action,  compel  the  party  who  thus  gains  posses- 
sion to  surrender  it  to  the  party  whom  he  dispossessed,  without 
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inquiring  which  party  owns  the  prpperty  or  has  the  legal 
right  to  the  possession.  If  the  law  was  otherwise,  force,  the 
exhibition  and  use  of  deadly  weapons,  and  threats  of  personal 
violence,  would  speedily  take  the  place  of  lawful  and  peaceful 
methods  of  gaining  possession  of  property.  The  law  compels 
a  defendant,  found  guilty  of  a  forcible  entry  and  detainer,  to 
restore  the  possession.  After  he  has  restored  the  possession  so 
forcibly  and  wrongfully  acquired,  he  can  then  proceed  in  a 
lawful  manner  to  assert  his  claim  to  the  property ;  but  he  can- 
not have  his  legal  rights  to  the  property,  or  its  possession, 
adjudged  or  determined  in  the  action  of  forcible  entry  and 
detainer,  when,  by  his  own  admission  or  the  proof  in  the  case, 
he  is  shown  to  be  guilty  of  a  forcible  entry  and  detainer.  If, 
therefore,  you  find  that  the  plaintiff  built  the  eighteen  miles 
of  road  in  controversy,  and  had  been  in  the  quiet  and  peace- 
able possession  of  the  same  from  the  time  of  its  completion, 
claiming  the  right  to  such  possession  under  the  contract,  and 
that,  while  so  in  the  quiet  and  peaceable  possession  of  the 
road,  Bailey,  the  president  of  the  defendant  corporation,  with 
a  force  of  men  acting  in  the  name  and  on  behalf  of  the  de- 
fendant corporation,  by  force  and  strong  hand,  or  with  weapons, 
or  by  threatening  to  kill,  maim  or  beat,  or  by  such  words  and 
actions  as  have  a  natural  tendency  to  excite  fear  or  apprehen- 
sion of  danger,  drove  the  plaintiffs  agents  or  employes  out  of 
his  cars  and  off  the  road  with  the  declared  purpose  of  retaining 
the  possession  of  the  same,  then  the  defendant  corporation  is 
guilty  of  a  forcible  entry  and  detainer  within  the  meaning  of 
the  statutes  of  this  state,  and  the  plaintiff  is  entitled  to  your 
verdict." 

In  this  view  of  the  case  nearly  all  the  questions  raised  by 
counsel  for  plaintiff  in  error,  in  regard  to  the  contract  under 
which  Johnson  built  this  eighteen  miles  of  road,  and  held  pos- 
session of  it,  and  his  right  to  hold  possession,  are  immaterial. 
The  jury  must  have  found,  under  this  charge,  that  he  was  in 
the  peaceable  and  quiet  possession  of  the  property,  and  was 
ejected  from  it  by  the  force  and  violence  and  wrong-doing  of 
the  Iron  Mountain  and  Helena  Railroad  Company.     They 
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were  not  bound  to  inquire  any  further,  nor  are  we  bound  to 
answer  other  questions. 
The  judgment  of  the  District  Court  is 

Affirmed. 


EX  PARTE  EALSTON. 

ORIGINAL. 
Argued  and  Babmitted  December  2'J,  1886. -«  Decided  January  10, 1887. 

The  clerk  below  is  not  required  to  furnish  a  transcript  of  the  record  in  a 
cause  in  error,  until  a  writ  of  error  has  issued  to  which  it  can  be  annexed. 

In  error  to  a  state  court  it  has  been  the  prevailing  custom,  from  the  begin- 
ning, for  the  clerk  of  this  court  or  the  clerk  of  the  Circuit  Court  for  tlie 
proper  circuit  to  issue  the  writ,  and  for  such  writ  to  be  lodged  with  the 
clerk  of  the  state  court  before  he  could  be  called  on  to  make  the  necessary 
transcript  to  be  lodged  in  this  court. 

This  court  is  without  jurisdiction  to  vacate  a  supersedeas  granted  where 
no  writ  of  error  was  sued  out,  as  It  has  no  legal  effect. 

These  were  applications  to  the  court  as  a  court  of  original 
jurisdiction  (1)  for  a  writ  of  mandamus  to  compel  the  clerk 
below  to  send  up  a  transcript  of  a  record,  and  (2)  to  vacate  a 
supersedeas.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  S.  Prentiss  Nutt  for  the  motion  for  a  mandamus,  and 
opposing  the  motion  as  to  supersedeas, 

Mr.  James  LowndeSy  on  behalf  of  The  British  and  Ainerlcan 
Mortgage  Compam^y^  Limited^  for  the  motion  to  vacate  the 
supersedeas. 

Mr.  Chief  Justice  Waite  dehvered  the  opinion  of  the 
court. 

This  is  an  application  for  a  writ  of  mandamus  requiring  the 
clerk  of  the  Supreme  Court  of  the  state  of  Louisiana  to  trans- 
mit to  this  court  a  true  copy  of  the  record  in  that  court  of  a 
judgment  in  the  suit  of  the  British  and  American  Mortgage 
Company  against  Mrs.  E.  J.  Ealston  and  her  husband,  omit- 
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ting  therefrom  certain  portions  not  material  to  the  Federal 
question  involved.  From  the  showing  made  it  sufficiently 
appears  that  the  judgment  was  rendered  April  5,  1886,  and 
that  on  the  31st  of  May,  1886,  the  Chief  Justice  of  the  state 
court  allowed  a  writ  of  error  to  this  court,  "on  furnishing 
bond,  with  stx^urity,  according  to  law,  for  one  thousand  dollars, 
not  to  operate  as  a  supersedeas."  No  writ  was,  however,  issued 
in  fact,  but  the  order  of  allowance,  with  the  petition  therefor, 
was  filed  in  the  office  of  the  clerk  of  the  state  court,  "  and  a 
demand  made  on  the  clerk  ...  for  a  copy  of  the  record." 
According  to  the  statements  in  the  petition,  the  clerk  refused 
to  give  such  a  transcript  unless  it  should  include  everjrthing 
used  on  the  trial  in  the  state  court,  but  the  petitioner  wanted 
only  such  parts  of  the  record  as  were  necessary  to  present  the 
single  question  of  which  this  court  had  jurisdiction. 

After  the  allowance  of  the  writ  by  the  Chief  Justice  of  the 
state  court,  on  application  of  the  petitioner,  Mr.  Justice 
Woods,  the  Associate  Justice  of  this  court  allotted  to  the  Fifth 
Circuit,  made  this  order,  evidently  supposing  that  a  writ  of 
error  had  actually  been  issued : 

"  A  writ  of  error  having  been  allowed  in  this  case,  and  a 
bond  given  and  duly  approved,  without  an  allowance  of  super- 
sedeas, though  the  right  of  supersedeas  is  claimed  by  Mrs.  E. 
J.  Ealston,  the  plaintiff  in  error,  it  is  ordered  that  further  pro- 
ceedings to  enforce  executory  process  in  execution  sought  to 
be  enforced  in  this  case  in  the  Supreme  Court  of  Louisiana,  or 
in  the  District  Court  from  which  the  case  was  appealed  to  said 
Supreme  Court  of  Louisiana,  be  suspended  until  the  further 
order  of  the  Supreme  Court  of  the  United  States." 

From  this  statement  it  is  apparent  that  we  have  no  authority 
over  the  clerk  in  the  matter  about  which  the  mandamus  is 
asked.  As  no  writ  of  error  has  in  fact  been  issued,  we  have  no 
jurisdiction  of  the  suit.  Ifmsina  v.  Ca/vazos,  6  Wall.  355, 358 ; 
Bondurant  v.  Watson,  103  U.  S.  278.  Waiving  the  question 
whether  the  clerk  of  the  state  court  could  issue  the  writ  on 
the  allowance  of  the  Chief  Justice  of  that  court,  which,  to  say 
the  least,  has  never  yet  been  held  by  this  court,  McDonogh  y. 
Mlllaudon,  3  How.  693,  it  is  sufficient  to  say  that  he  never  has 
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done  so,  and,  so  far  as  this  record  shows,  he  has  never  been 
asked  to  do  it.  Certainly  it  has  been  the  prevailing  custom 
from  the  beginning  for  the  clerk  of  this  court,  or  the  clerk  of 
the  Circuit  Court  for  the  proper  district,  to  issue  the  writ,  and 
for  such  a  writ  to  be  lodged  with  the  clerk  of  the  state  court 
before  he  could  be  called  on  to  make  the  necessary  transcript 
for  use  in  this  court.  Consequently,  the  simple  lodging  of  the 
allowance  with  him  cannot  be  considered  as  a  demand  for  tho 
writ ;  and,  besides,  this  proceeding  is  not  to  require  him  to  issue 
the  writ,  but  to  furnish  a  transcript  to  be  annexed  to  and 
returned  with  the  writ,  (Eev.  Stat.  §  997,)  which  it  is  not  his 
duty  to  give  until  there  is  a  writ  to  which  it  can  be  annexed 
and  with  which  it  can  be  returned.  The  apphcation  for  the 
mandamus  is  consequently  denied. 

Pending  these  proceedings  for  mandamus  the  British  and 
American  Mortgage  Company  has  filed  a  "motion  to  vacate  the 
supersedeas  allowed  by  Mr.  Justice  Woods.  But,  as  no  writ 
of  error  has  ever  been  issued,  that  order  has  no  legal  effect.  A 
supersedeas  cannot  be  allowed  except  as  an  incident  to  an  appeal 
actually  taken  or  a  writ  of  error  actually  sued  out.  We,  how- 
ever, are  as  much  without  jurisdiction  to  vacate  the  order  of 
the  Justice  as  he  was  without  jurisdiction  to  grant  it.  Conse- 
quently, the  motion  to  vacate  must  be  denied,  although  the 
order  as  it  stands  is  of  no  vaUdity. 

Both  motions  denied. 


CinCAGO    AND    ALTON    RAILEOAD    v.    WIGGINS 
FEEEY  COMPANY. 

EBSOR  TO   THE   SUPREME   COURT   OF    THE   STATE   OF   MISSOURI. 

Argued  October  22,  25, 1886.  —  Decided  January  10, 1^7. 

The  constHutioDal  requirement  that  "  full  faith  and  credit  shall  be  given  in 
each  state  to  tlie  public  acts,  record?,  and  Judicial  proceedings  of  every 
other  state  "  Implies  tliat  tlie  public  acts  of  every  state  shall  be  given  the 
same  effect  by  the  courts  of  another  stats  that  they  have  by  law  and 
usage  at  home. 
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Whenever  It  becomes  necessaiy  under  Article  IV,  §  1  of  the  Constitution 
for  a  court  of  one  state,  iu  order  to  give  faith  and  effect  to  a  public 
act  of  another  state,  to  ascertain  what  effect  it  has  iu  that  state,  the  law  of 
the  other  state  must  be  proved  as  a  fact. 

The  courts  of  the  United  States,  when  exercising  their  original  jurisdiction, 
take  notice  without  proof,  of  the  laws  of  the  several  states  of  the  United 
States;  but  In  this  court,  when  acting  under  its  appellate  jurisdiction, 
whatever  was  matter  of  fact  in  the  state  court  whose  judgment  or  decree 
is  under  review,  is  matter  of  fact  here. 

When  the  decision  of  a  state  court  holding  a  contract  valid  or  void  Is  made 
upon  the  general  principles  by  which  courts  determine  whether  a  con- 
sideration is  good  or  bad  on  principles  of  public  policy,  no  question 
arises  under  the  provision  of  the  Constitution  respecting  the  faith  and 
credit  to  be  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  another  state,  and  this  court  cannot  review  the  decision. 

In  order  to  give  this  court  jurisdiction  to  review  a  decision  of  a  state  court 
respecting  the  power  of  a  corporation  of  another  state  to  make  contracts 
It  is  not  sufficient  to  averiu  the  pleadings  that  whatever  force  might  be 
given  to  it  in  the  court  of  the  forum,  it  was  beyond  the  powers  of  tlie  cor- 
poration under  Its  act  of  Incorporation  as  construed  by  the  courts  of  the 
state  incorporating  it ;  but  it  must  appear  affirmatively  In  the  record  that 
the  facts  as  presented  for  adjudication,  made  it  necessary  for  the  court  to 
consider  and  give  effect  to  the  act  of  Incorporation  in  view  of  the  peculiar 
jurisprudence  of  the  state  enacting  it  rather  than  the  general  law  of  tlie 
land. 

This  was  a  motion  to  dismiss  for  want  of  jurisdiction.  It 
was  submitted  on  the  19th  April,  1886,  at  the  last  term  of 
court,  and  was  ordered  to  be  argued  at  the  hearing  on  the 
merits.    The  case  is  stated  ii\  the  opinion  of  the  court. 

Mr,  Henri/  Ilitchcoch  for  the  motion.  Mr.  G.  A,  Finkdn- 
Jmrg  was  with  him  on  the  brief. 

Mr.  C.  Beckwiih  opposing. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

The  Federal  question  which  it  is  claimed  arises  on  this  record 
is,  whether  the  Supreme  Court  of  Missouri  in  its  judgment  gave 
"  full  faith  and  credit "  "  to  the  public  acts,  records,  and  judi- 
cial proceedings  "  of  Illinois. 

The  facts  are  these :  The  Wiggins  Ferry  Company  was  in- 
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corporated  by  the  state  of  Illinois  in  1853,  and  given  the 
exclusive  and  perpetual  right  of  maintaining  and  oj^erating  a 
ferry  across  the  Mississippi  River  between  its  own  lands  in 
East  St.  Louis,  on  the  Uhnois  side,  and  St.  Louis  in  Missouri. 
It  owned  Bloody  Island  and  substantially  controlled  two  miles 
and  a  half  of  ferry  landing  on  the  Illinois  shore. 

The  Chicago  and  Alton  Eailroad  Company  is  likewise  an 
lUinois  corporation,  having  authority  to  own  and  operate  a 
railroad  between  Chicago  and  Bloody  Island,  opposite  the  city 
of  St.  Louis,  and  to  "take,  use,  and  make  arrangements  for  the 
transportation  of  freight  and  passengers  carried,  or  to  be  car- 
ried, upon  said  railroad,  or  otherwise,  ...  to  St.  Louis, 
Alissouri,  and  for  this  purpose  to  construct,  own,  and  use  such 
boat  or  boats  as  may  be  necessary." 

The  Alton  and  St.  Louis  Railroad  Company  was  also  an  Bli- 
nois  railroad  corporation,  authorized  to  construct  and  operate  a 
railroad  from  Alton,  Illinois,  to  any  point  opposite  St.  Louis. 
On  the  28th  of  April,  1864,  this  company  entered  into  a  contract 
with  the  Wiggins  Ferry  Company,  by  which,  among  other 
things,  the  ferry  company  agreed  "  to  furnish  and  maintain 
good  and  convenient  wharf  boats  and  steam  ferry  boats  to  do 
with  promptness  and  despatch  all  the  ferrying  required  for  the 
transit  of  passengers  and  freight  coming  from  or  going  to  said 
railroad  (or  the  assignee  hereinafter  mentioned)  over  the 
river,"  at  reasonable  rates  of  ferriage ;  and  the  railroad  com- 
pany covenanted  and  agreed  that  it  would  "  always  employ 
the  said  ferry  to  transport  across  the  said  river  all  persons  and 
property  which  may  be  taken  across  the  said  river,  either  way, 
to  or  from  the  Illinois  shore,  either  for  the  purpose  of  being 
transported  on  said  railroad,  or  having  been  brought  to  the 
said  river,  Mississippi,  upon  said  railroad.  So  that  the  said 
ferry  company,  its  legal  representatives  or  assigns,  owners  of 
the  said  ferry,  shall  have  the  profits  of  the  transportation  of 
all  such  passengers,  persons  and  property,  taken  across  said 
river  either  way  by  said  railroad  company ;  and  that  no  other 
than  the  Wiggins  Ferry  shall  ever,  at  any  time,  be  employed 
by  the  said  party  of  the  second  part,  or  the  assignee  herein 
mentioned,  to  cross  any  passengers  or  freight  coming  or  going 
on  said  road." 
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And  it  was  also  agreed  and  understood  that  the  Alton  and 
St.  Louis  company  should  have  the  right  to  transfer  and  assign 
the  agreement  to  the  Chicago  and  Alton  company,  in  which 
event  all  the  covenants,  stipulations,  and  agreements  therein 
contained  should  be  as  binding  on  the  said  Chicago  and  Alton 
company  as  on  the  Alton  and  St.  Louis  company. 

On  the  same  day  that  the  contract  was  entered  into  the 
Alton  and  St.  Louis  company  transferred  to  the  Chicago  and 
Alton  company  all  its  right,  title,  and  interest  }n  and  to  the 
lands,  tenements,  and  easements  mentioned  therein,  and  the 
Chicago  and  Alton  company  became  bound  to  the  ferry  com- 
pany in  all  respects  the  same  as  the  Alton  and  St.  Louis  com- 
pany was. 

This  suit  was  brought  by  the  ferry  company  in  a  state  court 
of  Missouri  against  the  Chicago  and  Alton  company  to  recover 
damages  for  not  employing  the  ferry  company  for  the  trans- 
portation of  persons  and  property  across  the  river,  as  by  the 
contract  it  was  bound  to  do.  The  railroad  company  set  up  by 
way  of  defence,  among  other  things,  that  "  it  had  no  power  or 
authority  to  make  or  enter  into  any  agreement  whatever,  per- 
|)etually  obliging  itself  .  .  .  not  to  cross  persons  and  prop- 
erty, nor  not  to  employ  others  to  do  so  in  the  manner  aU^al 
in  the  petition ;  and  that,  if  the  provisions  of  said  articles  of 
agreement  contain,  by  construction,  any  such  provision,  the 
same  were  and  are  in  violation  of  the  laws  of  the  state  of  Illi- 
nois, and  contrary  to  the  pubUc  policy  thereof,  and  are  void  and 
of  no  effect." 

The  answer  further  alleged  that  the  railroad  company,  at 
the  time  of  the  transfer  of  the  contract  to  it,  ''  was  a  public 
common  carrier  as  a  railroad  company,  duly  incorporated  by 
law,  with  power  and  right  to  construct  and  operate  its  rafl- 
road,  and  to  transport  persons,  passengers,  freight,  and  prop- 
erty to  and  from  the  city  of  St.  Louis,  in  the  state  of  Misr 
souri,  across  and  over  said  river,  and  on  or  over  its  railroad,  as 
the  pubUc  interest  required ;  that  it  was  and  still  is  the  legal 
right  and  duty  of  defendant  to  furnish  and  supply  the  mode 
and  means  of  transportation  needed  and  required  from  time 
to  time  by  the  public  welfare  for  passengers  and  property  to 
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and  from  said  city  over  said  river,  and  to,  on,  and  over  defend- 
ant's railroad ;  that  the  public  welfare  and  the  necessities  of 
shippers  of  property  and  freight  to  and  over  said  railroad,  and  ^ 
to  and  from  said  city,  required  that  certain  freights  and  prop- 
erty, to  be  transported  by  defendant  to  and  from  said  city, 
should  be  transported  by  it  to  and  from  said  city  across  said 
river,  and  to  and  from  and  along  defendant's  railroad,  in  the 
cars  in  which  it  might  be,  and  over  and  across  said  river,  with- 
out breaking  bulk  and  without  being  removed  from  such  (.ars, 
and  without  being  taken  by  hand  or  by  wagons  or  other 
appliances,  in  packages,  from  or  to  the  cars,  from  or  to  ferry^- 
boats,  to  be  ferried  across  said  river;  and  that  since  said 
assignment  other  and  improved  modes  of  transportation  across 
said  river,  without  breaking  bulk,  and  at  other  points  on  said 
river  opposite  the  city  of  St.  Louis,  were  and  have  been  pro- 
vided and  established,  and  it  was  and  became  the  duty  of 
defendant,  as  such  common  carrier,  to  accommodate  the  pul>- 
Hc  by  the  use  of  such  other  modes  of  transportation ;  and  that 
any  provision  of  said  contract  which  would  prohibit  defend- 
ant from  using  the  same  for  the  benefit  and  convenience  of 
the  public  was  and  is  against  pubUc  policy  and  void,  and  de- 
fendant was  not  and  is  not  bound  thereby." 

Upon  the  trial  the  statutes  under  which  the  railroad  com- 
pany was  incorporated  and  from  which  it  derived  its  corporate 
powers  were  offered  in  evidence.  They  confer  upon  the  com- 
pany all  the  usual  powers  of  railroad  corporations,  and,  either 
expressly  or  by  unplication,  subject  it  to  corresponding  obU- 
gations  to  the  public.  No  testimony  was  offered,  so  far  as  the 
record  discloses,  to  show  that  the  courts  of  Illinois  had  decided, 
or  that  it  had  been  established  by  law  or  usage  in  that  state, 
that  this  corporation,  or  any  other  having  similar  powers, 
could  not  make  such  a  contract  as  had  been  entered  into. 

After  the  evidence  was  aU  in,  the  railroad  company  asked 
the  court  to  rule,  among  other  things,  as  follows : 

"  If,  at  the  time  the  contract  sued  on  was  made  and  was 
assigned  to  defendant,  the  plaintiff  was  a  common  ferry, 
incorporated  under  the  laws  of  Illinois,  with  power  to  have 
and  use  a  ferry  within  limits  opposite  to  a  portion  only  of  the 
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city  of  St.  Louis,  and  the  Alton  and  St.  Louis  Railroad  Com- 
pany was  a  common  carrier,  incorporated  under  the  laws  of 
Illinois,  in  evidence,  with  authority  and  franchise  to  have  and 
to  use  a  railroad  in  said  state  to  a  point  opposite  to  the  city  of 
St.  Louis,  Missouri,  and  defendant  was  a  common  carrier, 
incorporated  under  the  laws  of  Illinois,  in  evidence,  with  fran- 
chises and  authority  to  have  and  use  a  railroad  from  Chicago, 
by  way  of  Alton,  in  said  state,  to  the  Mississippi  River,  oppo- 
site to  said  city  of  St.  Louis,  and  carry  persons  and  property 
to  and  from  St.  Louis,  and  to  and  from  and  over  such  railroad, 
and  to  have  or  use  boats  for  such  purpose,  then  the  provisions 
of  said  contract  between  plaintiff  and  the  Alton  and  St.  Louis 
Railroad  Company,  that  said  railroad  company  would  always 
employ  plaintiff  or  its  ferry  to  transiK)rt  across  the  Mississippi 
Rivei*  all  persons  and  property  which  might  be  taken  across 
said  river,  either  way,  to  or  from  the  Illinois  shore,  either  for 
the  purpose  of  being  transported  on  its  railroad,  or  having 
been  brought  to  said  river  on  said  road,  so  that  plaintiff,  its 
representatives  or  assigns,  should  have  the  profits  of  the  trans- 
portation of  all  such  persons,  passengers,  and  property  taken 
across  the  river  either  way,  by  said  Alton  and  St.  Louis  Rail- 
road Company,  and  that  no  other  than  plaintiff  (or  its  ferrj^) 
should  ever,  at  any  time,  be  employed  by  said  Alton  and  St. 
Louis  Railroad  Company,  or  the  assignee  therein  mentioned, 
to  cross  any  passengers  or  freight  coming  or  going  on  said 
road,  were  and  are  iUegal,  and  defendant  had  no  legal  right  or 
authority  to  bind  itself  to  comply  with  or  perform  the  same, 
and  plaintiff  cannot  recover  herein  for  non-performance  there- 
of by  defendant." 

There  were  other  requests  of  a  similar  character,  but  this 
contains  the  substance  of  all  that  was  asked,  so  far  as  the  ques- 
tions for  our  consideration  are  concerned.  These  requests  were 
refused,  but  the  trial  court  did  rule  that  the  railroad  company 
''  did  not  covenant  or  contract  that  all  persons  and  property 
coming  on  its  road  to  St.  Ix>uis,  or  going  from  St.  Louis  to  be 
carried  on  its  road,  should  be  crossed  over  the  Mississippi  River 
by  plaintiff,  or  at  plaintiffs  ferry,  but  only  such  as  said  rail- 
road company,  or  its  assignee,  should  employ  or  procure  the 
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ferriage  for  or  have  ferried ;  and  that  if  other  persons  than 
.  .  .  the  defendant  caused,  employed,  did,  or  procured  the 
ferriage  or  crossing  over  said  river  of  persons  or  property  com- 
ing on  the  road  of  .  .  .  defendant  to  St.  Louis,  or  going 
from  St.  Louis  to  be  carried  on  said  road,  by  other  means  or 
ferry  than  plaintiff  or  its  ferry,  defendant  is  not  hable  therefor, 
and  defendant  was  not  bound  to  cause  or  procure  such  persons 
or  property  to  be  crossed  at  plaintiflfs  ferry."  The  court  also 
ruled  that  the  contract  was  not  *'  void  as  being  in  restraint  of 
trade,"  nor  "  as  being  beyond  the  powers  of  the  corporations 
parties  thereto,"  "  nor  as  beyopd  the  powers  of  the  Chicago 
and  Alton  Kailroad  Company  to  become  the  assignee  thereof 
and  be  bound  thereby,"  nor  "as  being  contrary  to  pubUo 
policy." 

Under  these  and  other  mstructions,  not  important  for  the 
purposes  of  the  present  inquiry,  the  cause  was  sent  to  a  referee 
to  take  testimony  and  report  the  damages.  The  referee  in  his 
report  construed  the  contract  to  mean  that  "where  the  de- 
fendant received  and  billed  freights  for  carriage  over  its  own 
road  at  places  or  for  destinations  beyond  the  termini  of  its 
road,  so  that  a  ferry  had  to  be  used  to  transfer  the  freights 
between  the  city  of  St.  Louis  and  the  lUinois  shore,  it  was  the 
duty  of  the  defendant,  whether  acting  as  carrier  or  forwarder, 
to  give  the  ferriage  to  the  plaintiff,  and  good  faith  required  the 
defendant  to  conform  its  acts  and  contracts  of  carriage  to  this 
obhgation."  He  then  said:  "If  the  contract  has  the  above 
scope  and  meaning,  I  am  convinced  that  the  defendant  has  not 
acted  in  good  faith  towards  the  plaintiff ; "  and  the  damages 
were  found  and  reported  on  this  theory  of  the  case. 

The  trial  court  confirmed  the  referee's  report  and  gave  judg- 
ment accordingly.  The  case  was  then  taken  to  the  St.  Louis 
Court  of  Appeals,  where  the  judgment  of  the  trial  court  was 
reversed,  because,  in  its  opinion,  the  referee  did  not  proceed  on 
a  correct  legal  theory  and  held  the  railroad  company  too 
strictly  to  the  letter  of  the  contract,  without  looking  suffi- 
ciently to  the  facts  surrounding  it  when  made.  This  judg- 
ment of  the  Court  of  Appeals  was  reversed,  on  appeal,  by  the 
Supreme  Court  of  the  state,  and  that  of  the  trial  court  affirmed. 
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on  the  ground  tliat  the  contract  was  interpreted  correctly  by 
that  court,  and  that,  being  so  interpreted,  it  was  not  "  vUra 
viresj  condemned  by  pubUc  policy  or  in  restraint  of  trade." 
To  reverse  that  judgment  this  writ  of  error  was  brought  on  the 
ground  that  full  faith  and  credit  was  not  given  to  the  acts  of 
incorporation  of  the  railroad  company,  construed  in  the  light 
of  the  judicial  decisions  and  the  accepted  public  law  of 
Illinois. 

A  motion  to  dismiss  for  want  of  jurisdiction  was  made  at 
the  last  term  and  continued  for  hearing  with  the  case  on  its 
merits. 

This  motion  is  first  to  be  considered.  The  railroad  company 
set  up  in  its  answer,  as  a  defence  to  the  action,  that  it  had  no 
authority  to  make  the  contract  sued  on,  and  in  support  of  this 
defence  put  in  evidence  its  lUinois  acts  of  incorporation. 
Without  doubt  the  constitutional  requirement,  Art.  IV,  §  1, 
that  "  full  faith  and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
state,"  implies  that  the  public  acts  of  every  state  shall  be  given 
the  same  effect  by  the  courts  of  another  state  that  they  have 
by  law  and  usage  at  home.  This  is  clearly  the  logical  result 
of  the  principles  announced  as  early  as  1813  in  Mills  v.  Dxiryee^ 
7  Cranch,  481,  and  steadily  adhered  to  ever  since.  The  claim 
of  the  railroad  company  is,  that  by  law  and  usage  in  Illinois 
the  operative  effect  of  its  charter  in  that  state  is  to  make  such 
a  contract  as  that  now  sued  on  ultr^a  vires. 

Whenever  it  becomes  necessary  under  this  requirement  of 
the  Constitution  for  a  court  of  one  state,  in  order  to  give  faith 
and  credit  to  a  pubUc  act  of  another  state,  to  ascertain  what 
effect  it  has  in  that  state,  the  law  of  that  state  must  be  proved 
as  a  fact.  No  court  of  a  state  is  charged  with  knowledge  (rf 
the  laws  of  another  state;  but  such  laws  are  in  that  court 
matters  of  fact,  which,  like  other  facts,  must  be  proved  before 
they  can  be  acted  upon.  This  court,  and  the  other  courts  of 
the  United  States,  when  exercising  their  original  jurisdiction, 
take  notice,  without  proof,  of  the  laws  of  the  several  states  of 
the  United  States;  but  in  this  court,  when  acting  under  its 
appellate  jurisdiction,  whatever  was  matter  of  fact  in  the  court 
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whose  judgment  or  decree  is  under  review,  is  matter  of  fact 
here.  This  was  expressly  decided  in  Hanley  v.  Donoghne^  116 
U.  S.  1,  in  respect  to  the  faith  and  credit  to  be  given  by  the 
courts  of  one  state  to  the  judgments  of  the  courts  of  another 
state,  and  it  is  equally  applicable  to  the  faith  and  credit  due 
in  one  state  to  the  public  acts  of  another. 

Whether  the  charter  of  this  company,  in  its  operation  on 
the  contract  now  in  suit,  had  any  dififerent  effect  in  Ilhnois 
from  what  it  would  have,  according  to  the  principles  of  gen- 
eral law  which  govern  hke  chartQrs  and  Uke  contracts,  in  Mis- 
souri and  elsewhere  throughout  the  country,  was,  under  this 
rule,  a  question  of  fact  in  the  Missouri  court,  as  to  which  no 
testimony  whatever  was  offered.  The  case  from  the  begin- 
ning to  the  end,  both  in  the  pleadings  and  in  the  requests  for 
ruUngs,  seems  to  have  been  considered  by  the  parties  and  by 
the  court  as  involving  questions  of  general  law  only,  which 
were  not  at  all  dependent  upon  anything  peculiar  to  the  juris- 
prudence of  lUinois.  Thus,  while  in  the  answer  it  is  alleged, 
in  effect,  that  the  contract  is  "  in  violation  of  the  laws  of  the 
state  of  Illinois  and  contrary  to  the  public  policj'^  thereof,"  no 
proof  was  offered  to  support  the  averment,  and  the  whole  case 
was  made  to  rest,  so  far  as  the  testimony  was  concerned,  on 
the  further  general  allegation  that  the  contract  "was  and  is 
contrary  to  public  poUcy  and  void."  So,  in  the  requests  for 
findings,  no  special  reliance  was  had  on  any  peculiar  law  or 
usage  in  Illinois,  but  on  the  general  claim  that  the  contract 
"  was  illegal,  and  the  defendant  had  no  legal  right  or  authority 
to  bind  itself  to  comply  with  and  perform  the  same."  And  in 
the  trial  court  the  ruUng  was  that  the  contract  was  "  not  void 
as  being  in  restraint  of  trade,"  nor  "as  being  beyond  the 
powers  of  the  corporations  parties  thereto,"  nor  "  as  beyond 
the  power  of  the  Chicago  and  Alton  Kailroad  Company  to 
become  the  assignee  thereof,  and  be  bound  thereby,"  nor  "  as 
being  contrary  to  pubhc  policy."  In  the  Supreme  Court, 
whose  judgment  we  are  asked  to  review,  the  ruhng  and  decis- 
ion was  even  more  general,  for  it  was  there  held  that  the  con- 
tract as  interpreted  was  not  ^' ultra  vires^  condemned  by 
public  pohcy  or  in  restraint  of  trade."    It  thus  appears  con- 
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clusively,  as  we  think,  that  both  the  parties  and  the  court 
understood,  as  they  certainly,  might  from  the  way  this  case 
was  presented,  that  the  decision  was  to  be  made,  not  upon 
anything  peculiar  to  the  state  of  lUinois,  but  upon  the  gen- 
eral law  of  the  land  apphcable  to  the  facts  estabUshed  by  the 
evidence.  Such  evidently  was  the  ground  of  the  decision,  and 
that  being  so  it  is  well  settled  we  have  no  power  to  bring  it 
under  review.  The  decision  would  have  been  the  same  upon 
the  case  as  made,  whether  the  Constitution  had  contained  the 
provision  rehed  on  or  not.  BethM  v.  Demaret^  10  WalL  537; 
West  Tennemee  Bank  v.  Citlzetu^  Bank^  13  Wall.  432;  Delmas 
V.  Insurance  Co,^  14  Wall.  661,  in  which  it  was  expressly  held 
that  this  court  cannot  review  the  decision  of  a  state  court 
holding  a  contract  valid  or  void  when  "  made  upon  the  gen- 
eral principles  by  which  courts  determine  whether  a  consider- 
ation is  good  or  bad  on  principles  of  pubhc  policy."  Tarver  v. 
Keoi^h,  15  Wall.  67 ;  liockhold  v.  BockhoU,  92  U.  S.  129  ;  New 
York  Life  Im,  Co.  v.  Ilendren^  98  U.  S.  286 ;  United  States  v. 
Thomjpson,  93  U.  S.  586 ;  BanJc  v.  Mc  Veigh,  98  U.  S.  332 ;  Bug- 
ger V.  Bocoek,  104  U.  S.  596,  <]01 ;  AlUn  v.  Mc  Veigh,  107  U.  S. 
433  j  Saji  Fran^^lsco  v.  Scott^  111  U.  S.  768 ;  Grame  v.  Insurance 
Co,^  112  IT.  S.  273.  It  is  not  enough  to  give  us  jurisdiction  to 
say  in  the  pleadings,  or  elsewhere  in  the  course  of  the  pro- 
ceedings, that  the  contract,  whatever  it  might  be  in  Missouri, 
was  beyond  the  powers  of  the  company  under  its  acts  of  incor- 
poration as  they  were  construed  and  given  effect  by  law  and 
usage  in  Illinois.  It  must  somehow  be  made  to  appear  on  the 
face  of  the  record  that  the  facts  as  they  were  actually  pre- 
sented for  adjudication  made  it  necessary  for  the  court  to  con- 
sider and  give  effect  to  the  act  of  incorporation  in  view  of 
some  peculiar  jurisprudence  of  lUinois  rather  than  the  general 
law  of  the  land.  That,  as  we  have  seen,  was  not  done  in  this 
case.  Consequently  we  have  no  jurisdiction,  and  the  motion 
to  dismiss  is  granted. 

Dimiissed, 

Me.  Justice  Matthews  did  not  sit  in  this  case. 
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COPE  V.  VALLETTE  DKY  DOCK  COMPANY. 

APPEAL   FROM   THE   CIRCUIT  COURT  OF  THE   UNITED  STATES  FOR  THE 
EASTERN   DISTRICT   OF   LOUISIANA. 

Argued  December  6, 1886.  —  Decided  January  10, 1887. 

A  fixed  structure,  contrived  for  the  purpose  of  taking  ships  out  of  the 
water  in  order  to  repair  them,  and  for  no  other  purpose,  consisting  of  a 
large  oblong  box,  with  a  flat  bottom  and  perpendicular  sides,  with  no 
means  of  propulsion  either  by  wind,  steam,  or  otherwise,  and  not  de- 
signed for  navigation,  but  only  as  a  floating  dry-doclc,  permanently 
moored,  is  not  a  subject  of  salvage  service. 

This  was  an  appeal  from  a  decree  of  the  Circuit  Court  dis- 
missing a  hbel  for  salvage  for  want  of  jurisdiction.  The  case 
is  stated  in  the  opinion  of  the  court. 

Mr,  J,  B.  Beckwith^  for  appellant,  cited :  Ghen  v.  liich^  8 
Fed.  Kep.  159 ;  Taher  v.  Jenny^  1  Sprague,  315 ;  BarUett  v. 
Budd,  1  Lowell,  223;  Swift  v.  Glfford,  2  LoweU,  110;  Fifty 
Thousand  Feet  of  Timher^  2  Lowell,  64 ;  Twenty-three  Balen 
of  Cotton,  9  Ben.  48;  2  Twiss'  Black  Book  of  Adm.  471 ;  3 
ib.  439. 

Mr,  Alfred  Goldthwait^,  for  appellees,  cited :  The  Uendrich 
Hudson,  3  Ben.  419 ;  Opinion  of  Mr.  Justice  Woods  in  this 
case  below,  4  Woods,  2G5,  and  cases  there  cited;  Salvor 
Wrecking  Co.  v.  Sectional  Dock  Co,,  3  Cent.  Law  J.  640. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  is  a  libel  for  salvage  filed  in  the  District  Court  for  the 
Eastern  District  of  Louisiana  by  the  owners  of  the  steam-tug 
Col.  L.  AspinwaU,  her  master  and  crew,  and  the  owner  of  the 
steam-tug  Joseph  Cooper,  and  her  crew,  against  the  Vallette 
Dry  Dock  Company  of  Kew  Orleans,  to  recover  salvage  for 
salving  the  company's  dry-dock  at  Algiers,  opposite  New 
Orleans,  from  sinking  and  becoming  a  total  loss.    According 
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to  the  allegations  of  the  libel,  the  said  dry-dock  was  run  into 
by  the  steamship  Clintonia,  which  did  not  obey  her  helm,  and 
by  the  force  of  the  collision  a  large  hole  was  broken  into  the 
side  of  the  dock,  extending  below  the  water-line,  and  it  began 
to  fill  with  water,  and  commenced  sinking,  and  would  have 
sunk  but  for  the  exertions  of  the  libellants,  who  hastened  to 
its  reUef  and  applied  their  suction  pumps  in  pumping  out  the 
Avater  with  which  it  was  being  filled,  and  thus  at  large  expense 
and  much  trouble  saved  her  from  destruction.  The  libel 
alleges  that  the  Vallette  dry-dock  is  a  large  floating  vessel 
and  water-craft  and  artificial  contrivance,  used  and  capable  of 
being  used  as  a  means  of  transportation  in  water,  and  was  of 
great  value,  having  cost  upwards  of  8^00,000,  and  was  largely 
and  profitably  engaged  in  the  business  of  docking  vessels  for 
repairs  in  the  Mississippi  River,  and  the  libellants  claim  that 
their  services  were  of  the  greatest  merit,  deserving  a  rewanl 
of  at  least  $5000. 

The  respondents  pleaded,  first,  refi  judieata^  alleging  that  a 
similar  libel  for  the  same  cause  had  been  formerly  filed  in  the 
same  court  and  dismisse^l  for  want  of  jurisdiction.  This  plea 
was^  overruled.  Their  second  plea  was  to  the  effect  that  the 
case  is  not  one  of  admiralty  and  maritime  jurisdiction ;  that 
the  assistance  rendered  by  the  Mbellants  to  the  drj'^-dock  was 
not  a  salvage  service ;  that  the  dry-dock  is  not  devoted  to  the 
purpose  of  transportation  and  commerce,  nor  intended  for 
navigation ;  that  it  is  nothing  more  than  pieces  of  lumber  fas- 
tened together  and  placed  upon  the  water  to  receive  vessels 
for  repair,  and  having  engines  used,  not  for  the  purpose  of 
locomotion  from  one  place  to  another,  (of  which,  by  its  own 
resources,  it  is  incapable,)  but  solely  to  lower  and  elevate  said 
dock,  in  order  to  receive  vessels  for  repair ;  that  it  was  always 
solely  employed  in  the  business  of  docking  and  repairing  ves- 
sels ;  that  at  the  time  of  the  alleged  salvage  services  it  was 
moored  and  lying  at  its  usual  place  where  it  had  been  located 
ever  since  the  year  18()6.  Proofs  being  taken,  the  District 
Court  dismissed  the  hbel  upon  the  plea  to  the  jurisdiction; 
and  on  appeal  to  the  Circuit  Court,  the  same  decree  was 
made. 
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The  facts  found  by  the  Circuit  Court  substantially  corrobo- 
rate the  plea.  They  describe  the  dry-dock  as  a  structure  con- 
trived for  the  purpose  of  taking  ships  out  of  the  water,  in 
order  to  repair  them,  and  for  no  other  purpose.  They  state 
that  it  consisted  of  a  large  oblong  box,  with  a  flat  bottom  and 
perpendicular  sides ;  that  in  the  year  1860  it  had  been  put  in 
position  by  being  permanently  moored  by  means  of  large 
chains  to  the  right,  or  Algiers,  bank  of  the  Mississippi  River, 
and  was  sparred  off  from  the  bank  by  means  of  spars,  to  keep 
it  afloat.  When  it  was  desired  to  dock  a  steamboat  or  other 
vessel,  it  was  sunk  by  letting  in  water  until  the  vessel  to  be 
docked  could  be  floated  into  it.  It  was  then  raised  by  pump- 
ing the  water  out,  leaving  the  docked  vessel  in  a  position  to 
be  inspected  and  repaired.  It  was  furnished  with  engines,  but 
they  could  only  be  used  for  pumping,  and  the  dry-dock  had 
no  means  of  propulsion,  either  by  wind,  steam,  or  otherwise. 
It  was  not  designed  for  navigation,  and  could  not  be  practi- 
cally used  therefor.  The  circumstances  of  the  colhsion  and 
rescue  were  substantially  as  stated  in  the  Ubel.  As  a  conclu- 
sion of  law,  the  Circuit  Court  found  that  the  services  of  the 
libellants  were  not  salvage  services,  and  that  neither  that 
court  nor  the  District  Court  had  jurisdiction  of  the  case. 

We  have  no  hesitation  in  saying  that  the  decree  of  the  Cir- 
cuit Court  was  right.  A  fixed  structure,  such  as  this  dry-dock 
is,  not  used  for  the  purpose  of  navigation,  is  not  a  subject  of 
salvage  service,  any  more  than  is  a  wharf  or  a  warehouse 
when  projecting  into  or  upon  the  water.  The  fact  that  it 
floats  on  the  water  does  not  make  it  a  ship  or  vessel,  and  no 
structure  that  is  not  a  ship  or  vessel  is  a  subject  of  salvage. 
A  ferry  bridge  is  generally  a  floating  structure,  hinged  or 
chained  to  a  wharf.  This  might  be  the  subject  of  salvage  as 
well  as  a  dry-dock.  A  sailor's  floating  bethel,  or  meeting- 
house, moored  to  a  wharf,  and  kept  in  place  by  a  paling  of 
surrounding  piles,  is  in  the  same  category.  It  can  hardly  be 
contended  that  such  a  structure  is  susceptible  of  salvage  ser- 
vice. A  ship  or  vessel,  used  for  navigation  and  commerce, 
though  lying  at  a  wharf,  and  temporarily  made  fast  thereto, 
as  well  as  her  furniture  and  cargo,  are  maritime  subjects,  and 
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are  capable  of  receiving  salvage  service.  "Salvage  is  a 
reward  or  recompense  given  to  those  by  means  of  whose 
labor,  intrepidity,  or  perseverance  a  ship  or  goods  have  been 
saved  from  ship^vreck,  fire,  or  capture."  2  Bell's  Cora.  Laws  of 
Scotland,  §  ^SS^  7th  Ed. ;  lb.,  Principles  of  Laws  of  Scotland,  7th 
Ed.  §  443.  "  Salvage,"  says  Kent,  "is  the  compensation  allowed  to 
perscms  by  whoso  assistance  a  ship  or  its  cargo  has  been  saved 
in  whole  or  in  part  from  impending  danger,  or  recovered  from 
actual  loss,  in  cases  of  shipwreck,  derelict,  or  recapture."  3 
Kent,  245.  Lord  Tenderden  defines  it  as  "  the  compensation 
that  is  to  be  made  to  other  persons  by  whose  assistance  a 
ship  or  its  lading  may  be  saved  from  impending  peril,  or  re- 
covered after  actual  loss."  Abbott  on  Shipping,  554.  Sir 
Christopher  Kobinson  defines  salvage  as  follows:  "  Salvage,  in 
its  simple  character,  is  the  service  which  those  who  recover 
property  from  loss  or  danger  at  sea  render  to  the  ouTiers, 
with  the  responsibility  of  making  restitution,  and  with  a  hen 
for  their  reward."  he  TJietis,  3  Ilagg.  Adm.  14,  48.  This 
definition  is  adopted  by  Machlachlan,  in  his  Treatise  on  Mer- 
chant Shipping,  Chap.  XIIL  523.  [2d  Ed.,  page  5G9.]  Sir 
John  Nichol,  in  The  CUfUm,  3  Ilagg.  Adm.  117,  120,  says: 
"  Now,  salvage  is  not  always  a  mere  compensation  for  work 
and  labor ;  various  circumstances  upon  pubhc  considerations, 
the  interests  of  commerce,  the  benefit  and  security  of  naviga- 
tion, the  Uves  of  the  seamen,  i^ender  it  proper  to  estimate  a 
siilvage  reward  upon  a  more  enlarged  and  liberal  scale.  The 
ingredients  of  a  salvage  service  are,  first,  enterprise  in  the  sal- 
vors in  going  out  in  tempestuous  weather  to  assist  a  vessel  in 
distress,  risking  their  own  Uves  to  save  their  fellow-creatures, 
and  to  rescue  the  property  of  their  fellow-subjects ;  secondly, 
the  degree  of  danger  and  distress  from  which  the  property  is 
rescued  —  whether  it  were  in  imminent  peril,  and  almost  cer- 
tain to  be  lost  if  not  at  the  time  rescued  and  preserved; 
thirdly,  the  degree  of  lal>or  and  skill  which  the  salvors  incur 
and  display,  and  the  time  occupied.  lastly,  the  value. 
Where  all  these  circumstances  concur,  a  large  and  liberal 
reward  ought  to  be  given ;  but  where  none,  or  scarcely  any 
take  place,  the  compensation  can  hardly  be  denominated  a 
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salvage  compensation ;  it  is  little  more  than  a  remuneration 
pro  opere  et  laboreP 

If  we  search  through  aU  the  books,  from  the  Rules  of 
Oleron  to  the  present  time,  we  shall  find  that  salvage  is  only 
spoken  of  in  relation  to  ships  and  vessels  and  their  cargoes,  or 
those  things  which  have  been  committed  to,  or  lost  in,  the  sea 
or  its  branches,  or  other  pubUc  navigable  waters,  and  have 
been  found  and  rescued. 

It  is  true  that  the  terms  "  ships  "  and  "  vessels  "  are  used  in  a 
very  broad  sense,  to  include  all  navigable  structures  intended 
for  transportation.  In  a  recent  case  decided  by  the  Court  of 
Appeal,  in  England,  which  arose  upon  that  part  of  the  Mer- 
chant Shipping  Act,  17  and  18  Yict.  c.  104,  §  458,  giving  juris- 
diction to  justices  of  the  peace  in  certain  cases  of  salvage, 
"  Whenever  any  ship  or  boat  is  stranded,  or  otherwise  in  dis- 
tress, on  the  shore  of  any  sea  or  tidal  water  situate  within  the 
limits  of  the  United  Kingdom"  it  was  held  (overruling  Sir 
Robert  PhiUimore)  that  the  word  "ship"  would  include  a 
hopper-barge  used  for  receiving  mud  from  a  dredging-macliine 
and  carrying  it  out  to  deep  water,  though  it  had  no  means  of 
locomotion  of  its  own,  but  was  towed  by  other  vessels ;  it  had 
a  bow,  stern  and  rudder,  and  was  steerable.  Lord  Justice 
Brett  said :  "  The  words  ^  ship '  and  '  boat '  are  used ;  but  it 
seems  plain  to  me  that  the  word  '  ship '  is  not  used  in  the 
technical  sense  as  denoting  a  vessel  of  a  particular  rig.  In 
popular  language,  ships  are  of  different  kinds ;  barques,  brigs, 
schooners,  sloops,  cutters.  The  word  includes  anything  float- 
ing in  or  upon  the  water,  built  in  a  particular  form,  and  used 
for  a  particular  purpose.  In  this  case  the  vessel,  if  she  may 
be  so  called,  was  built  for  a  particular  purpose ;  she  was  built 
as  a  hopper-barge ;  she  has  no  motive  power,  no  means  of 
progression  within  herself.  Towing  alone  will  not  conduct 
her ;  she  must  have  a  rudder ;  and,  therefore,  she  must  have 
men  on  board  to  steer  her.  Barges  are  vessels  in  a  certain 
sense;  and,  as  the  word  'sliip'  is  not  used  in  a  strictly  nauti- 
cal meaning,  but  is  used  in  a  popular  meaning,  I  think  that 
this  hopper-barge  is  a  ^ship.'  .  .  .  This  hopper-barge  is 
used  for  carrying  men  and  mud ;  she  is  used  in  navigation ; 
for  to  dredge  up  and  carry  away  mud  and  gravel  is  an  act 
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done  for  the  purposes  of  navigation.  Suppose  that  a  saloon 
barge,  capable  of  carrying  200  persons,  is  towed  down  the 
river  Mersey  in  order  to  put  passengers  on  board  of  vessels 
lying  at  its  mouth ;  she  would  be  used  for  the  purposes  of 
navigation,  and  I  think  it  equally  true  that  the  hopper-bai^ 
was  used  in  navigation."  The  Mac^  7  P.  D.  126,  130;  over- 
ruUng  S.  a  lb.  38. 

Perhaps  this  case  goes  as  far  as  any  case  has  gone  in  ex- 
tending the  meaning  of  the  terms  "  ship  "  or  '-  vessel."  Still, 
the  hopper-barge  was  a  navigable  structure  used  for  the  pur- 
pose of  transportation.  We  think  no  case  can  be  found 
which  would  construe  the  terms  to  include  a  dry-dock,  a 
floating-bridge,  or  meeting-house,  permanently  moored  or 
attached  to  a  wharf. 

There  has  been  some  conflict  of  decision  with  respect  to 
claims  for  salvage  services  in  rescuing  goods  lost  at  sea  and 
found  floating  on  the  surface  or  cast  upon  the  shore.  When 
they  have  belonged  to  a  ship  or  vessel  as  part  of  its  furniture 
or  cargo  they  clearly  come  under  the  head  of  wreck,  flotsam, 
jetsam,  Ugan,  or  derehct,  and  salvage  may  be  claimed  upon 
them.  But  when  they  have  no  connection  with  a  ship  or  ves- 
sel some  authorities  are  against  the  claim,  and  others  are  in 
favor  of  it.  Decisions  in  favor  of  the  claim  in  reference  to 
rafts  of  timber  found  floating  at  sea  were  made  by  Judge 
Betts  in  the  Is  ew  York  District,  A  Raft  of  Spa/rs^  1  Abbott's 
Adm.  485,  and  by  Judge  LoweU  in  the  Massachusetts  District, 
50,000  Feet  of'  Timher^  2  Lowell,  64,  and  against  it  by  Chief 
Justice  Taney  in  the  United  States  Circuit  Court  for  the  Dis- 
trict of  Maryland,  Tome  v.  4  Cribs  of  Lumber^  Taney's  Dec. 
533,  and  by  the  English  Court  of  Exchequer,  in  Palmer  v. 
lionse^  3  H.  &  K".  505.  Perhaps  the  decisions  in  the  last  two 
cases  were  affected  by  local  custom  or  statutory  provisions. 
None  of  these  cases,  however,  throw  any  light  on  the  subject 
in  hand.  The  case  of  Salvor  Wrecking  Co.  v.  Seetianal  Dock  ' 
Company^  reported  in  3  Central  Law  Journal,  640,  and  the 
note  appended  thereto,  may  l>e  referred  to  for  an  interesting 
discussion  of  the  question.  Judge  Dillon,  in  that  case,  held 
that  a  dry-dock  is  not  a  subject  of  salvage  service. 

The  judgment  of  the  Circuit  Court  w  affirmed. 
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SHAEP  V.  EIESSNER. 

APPEAL  FBOM  THE  CIRCUIT  COURT  OF  THE   UNITED   STATES  FOR  THE 
SOUTHERN   DISTRICT  OF   NEW   YORK. 

Argued  December  16, 1886.  —  Decided  January  10, 1887. 

The  first  claim  of  letters-patent  No.  177,334,  granted  to  Abner  B.  Hatchius, 
May  16th,  1876,  for  an  improvement  in  hydro-carbon  stoves,  namely,  "  1. 
The  water- vessel  A,  with  its  perforated  top-plate  A'  and  hot-air  *  cylin- 
der '  C,  hinged  at  c  to  plate  A',  and  top  perforated  plate  L,  all  arranged 
and  connected  together  substantially  as  and  for  the  purpose  set  forth,*' 
the  perforated  top-plate  A'  being  described  in  the  specification  as  a  plate 
in  which  arran^d  around  a  central  opening  is  a  series  of  perforations 
**  through  which  atmospheric  air  passes  down  into  the  top  part  of  the 
vessel  A,  and  thence  up  through  the  hot-air  cylinder  and  its  chimneys," 
is  not  infringed  by  a  stove  in  which,  instead  of  the  perforated  top-plate 
A',  there  are  three  equidistant  struts  on  which  the  hot-air  cylinder 
rests,  with  an  open  space  between  eveiy  two  of  the  struts,  the  struts 
not  performing  the  ofllce  so  ^escribed  as  that  performed  by  the  perfo- 
rated top-plate  A'. 

This  was  a  bill  in  equity  for  the  infringement  of  letters- 
patent.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Arthur  v.  Briesen  for  appellant. 

Mr,  B.  F.  Lee  for  appellees. 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  brought  for  the  alleged  infringe- 
ment of  letters-patent  Ko.  177,334,  granted  to  Abner  B. 
Hutchins,  May  16th,  1876,  for  an  improvement  in  hydro-car- 
bon stoves.    The  specification  and  drawings  are  as  follows : 

"  The  object  of  this  invention  is  to  produce  a  stove  which 
can  safely  and  easily  be  heated  by  the  combustion  of  a  hydro- 
carbon or  oil  in  a  similar  manner  to  that  in  common  use  in 
illuminating  lamps. 

"  The  invention  consists  of  the  f oUowing  devices :  The  vessel 
or  chamber  .containing  the  oil  or  hydro-carbon  is  submerged 
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in  water,  so  as  to  always  keep  the  said  oil-vessel  or  chamber 
cool,  and  thereby  free  from  explosive  or  other  accident.  The 
water- vessel  is  covered  Avith  a  perforated  metal  plate,  which 
forms  the  base  of  the  hot-air  cylinder,  on  the  top  of  which 
the  cuUnary  or  other  vessels  to  be  heated  are  placed.  Verti- 
cal tubes  or  flues  are  placed  in  the  hot-air  cyUnder  in  sucli 
positions  as  to  act  as  chimneys  for  the  burners.    Mica  win- 


dows are  placed  in  the  sides  of  these  flues  or  chimneys  in  such 
positions  as  to  enable  the  operator  to  observe  the  flame  of  the 
.burner  and  to  regulate  the  same  as  circumstances  may  require. 

"  The  invention  will  be  readily  understood  by  reference  to 
the  accompanying  drawings,  of  which  Figure  1  is  partly  an 
elevation  and  partly  a  vertical  section  of  the  improved  stove. 
Fig.  2  is  partly  a  plan  and  partly  a  section  of  the  same.  In 
tliis  view  the  half  of  the  top-plate  only  is  removed,  so  as  to 
disclose  the  construction  of  the  hot-air  cylinder  and  the  flues 
or  chimneys.  Fig.  3  is  a  sectional  plan  of  the  stove,  taken 
just  below  the  top-plate  of  the  water-chamber,  and  showing 
a  part  of  the  top-plate  of  the  oil-vessel  or  reservoir  broken 
out. 

"  The  base  of  tlie  stove  consists  of  a  vessel,  A,  resting,  for 
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convenience,  on  short  legs  a.  This  vessel  is  intended  to  con- 
tain water,  and  has  a  top  plate,  A',  which  is  preferably  made 
•of  cast  metal,  and  strong  enough  to  support  all  the  parts  of 
the  stove  which  are  above  it.  This  plate  A'  is  annular  in 
form  if  the  stove  is  of  general  cylindrical  construction  (which 
is  preferable  to  other  forms),  the  central  opening  in  the  said 
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plate  being  nearly  equal  in  area  to  the  sectional  area  of  the 
hot-air  cylinder  0,  which  rests  upon  it.  Concentrically 
arranged  around  this  central  opening  is  a  series  of  perfora- 
tions, a^,  through  which  atmospheric  air  passes  down  into  the 
top  part  of  the  vessel  A,  and  thence  up  through  the  hot-air 
cyhnder  and  its  chimneys. 

"  The  reservoir  or  vessel  B,  in  which  the  oil  or  hydro-carbon 
is  put  for  use  in  this  stove,  is  placed  within  the  vessel  A,  and 
the  bottom  of  the  vessel  A  may  Ukewise  constitute  the  sup- 
port for  the  bottom  of  the  vessel  B,  and  there  will  be  an 
intervening  chamber,  B',  between  the  sides  of  the  vessel  B 
and  its  inclosing  vessel  A,  and  the  sides  of  the  vessel  A  will 
extend  up  one  or  two  inches  (more  or  less)  above  the  top  of 
the  vessel  B.  While  in  use  the  annular  chamber  B '  will  be 
filled  Avith  water,  and  water  wiU  also  cover  the  top  of  the 
vessel  B,  which  said  vessel  and  its  contained  fluid  will  thereby 
be  always  kept  at  a  low  temperature,  and  accident  from  the 
ignition  or  explosion  of  the  oil  or  hydro-carbon  wiU  thus  be 
rendered  impossible  by  this  water  covering.  A  tube,  5,  ex- 
tends from  the  vessel  B  up  through  one  of  the  perforations  or 
apertures  a\  and  serves  as  a  means  of  filling  the  vessel  B.  A 
suitable  screw-cap  closes  the  top  end  of  this  tube.  A  pipe  or 
valve,  a^y  leads  from  the  chamber  B'  to  the  outside  of  A,  for 
the  purpose  of  drawing  off  the  water  when  it  becomes  heated, 
or  when  the  occasion  requires  it.  Water  may  easily  be  poured 
into  the  vessel  A  through  the  apertures  a\ 

"  The  wick-tubes  D  are  attached  to  the  top  of  the  vessel  B, 
and  the  wick  used  to  conduct  the  oil  from  B  to  the  flame  is 
operated  in  the  usual  manner  of  illuminating-lamps.  The 
rollers  for  moving  the  wicks  up  and  do^vn  are  inclosed  in 
casings  or  housings  E,  and  are  opemted  by  the  thumb-wheels 
F,  the  stems  f  of  which  pass  through  tubes  E',  that  are  a^ 
tached  tightly  to  the  ends  of  the  housings  E,  and  pass  through 
the  side  of  the  vessel  A.  Care  must  be  taken  to  have  all  of 
the  parts  of  D  E  E'  that  he  within  the  water-way  of  A  per- 
fectly water-tight,  so  as  to  prevent  the  leakage  of  the  water 
either  into  the  vessel  B  or  outside  of  A. 

"  The  hot-air  cyhnder  C  is  preferably  built  of  sheet  metal, 
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and  is  hinged  to  its  base-plate  A'  by  the  hinge  c  at  the  back 
side  of  the  stove,  so  as  to  permit  the  top  parts  of  the  stove  to 
be  tipped  back  out  of  the  way  of  trimming  the  wicks,  or  for 
other  purposes.  A  finely-perforated  diaphragm,  G,  covers  the 
central  opening  of  the  base-plate  A'  below  the  hot-air  cyhn- 
der,  for  the  purpose  of  properly  controlling  the  air-currents 
that  pass  up  from  the  chamber  of  A  into  the  hot-air  cyUnder. 
A  diaphragm,  H,  within  the  hot-air  cylinder  C,  and  near  its 
base,  is  fixed,  by  riveting  or  otherwise,  to  the  sides  of  the  said 
cylinder.  Portions  of  this  diaphragm  are  formed  into  conical 
flame-caps.  A,  for  controUing  and  confining  the  flame  within 
its  proper  Umits  in  a  manner  similar  to  that  in  common  use  in 
illuminating-lamps. 

"  Above  the  diaphragms  H  tubes  or  chimneys  I  confine  the 
hot  gases  and  products  of  combustion  from  the  flames  of  the 
burners  within  proper  hmits  for  the  efficient  action  of  the 
burners.  These  tubes  or  chimneys  I  extend  from  the  dia- 
phragm H  to  the  top  of  the  hot-air  cyUnder,  and  are  prefer- 
ably made  of  sheet  metal.  The  shell  of  the  hot-air  cylinder 
C  forms  one  side  of  each  of  these  chimneys,  and  in  this  side, 
which  is  common  to  both  the  cyUnder  and  the  chimney,  a 
small  mica  window,  K,  is  placed,  so  as  to  enable  the  operator, 
from  without,  to  see  and  regulate  the  flame  of  the  burners  by 
turning  the  thumb-wheel  F,  as  required.  For  simplicity  of 
construction  I  cut  apertures  in  the  side  of  the  hot-air  cyhnder, 
suitable  for  the  windows  K,  and  through  these  apertures  por- 
tions of  the  metal  of  the  chimney-plates  are  extended,  Avhich 
said  portions  are  bent  over  in  the  form  of  grooves  i',  as  in 
Figs.  1  and  2,  for  the  reception  of  the  mica  plates  that  are  to 
form  the  windows. 

"  The  top  of  the  hot-air  cylinder  is  covered  with  a  cast-metal 
plate,  L,  that  serves  as  a  rest  for  whatever  vessel  is  to  be 
heated  on  this  stove.  The  plate  L  is  perforated  with  aper- 
tures over  the  chimneys,  and  also  over  the  hot-wells  of  the 
cylinder  C,  as  well  as  in  the  portions  lying  outside  of  the 
cylinder,  thus  permitting  all  of  the  heat  generated  to  reach 
the  vessel  on  top  of  the  plate  L,  and  thereby  be  utilized. 
The  intense  heat  imparted  to  the  plates  of  the  chimneys  I  and 
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plate  L,  and  reflected  thence  back  upon  the  hot  gases  passing 
through  and  about  these  parts,  will  be  quite  sufficient  to  con- 
sume all  of  the  smoke,  and  there  will,  in  consequence,  be  no 
emission  of  unpleasant  odors  from  imperfect  combustion. 
The  top  surface  of  the  plate  L  is  provided  with  ridges  Z,  that 
keep  the  vessels  placed  thereon  from  obstructing  the  openings 
in  the  said  plate." 

The  claims  are  these: 

"  1.  The  water-vessel  A,  with  its  perforated  top  plate  A' 
and  hot-air  cylinder  C^  hinged  at  c  to  plate  A',  and  top  perfo- 
rated plate  L,  all  arranged  and  connected  together  substan- 
tially as  and  for  the  purpose  set  forth. 

"  2.  The  chimneys  I,  having  one  of  their  sides  formed  by  the 
hot-air  cylinder  C,  to  which  they  are  connected  by  the  groove- 
clips  Tc^  that  also  receive  the  mica  windows  K,  as  and  for  the 
purpose  set  forth." 

It  is  contended  that  the  defendants  infringe  the  first  claim. 
The  Circuit  Court  dismissed  the  bill,  15  Fed.  Eep.  919,  hold- 
ing that  there  was  no  infringement.  The  plaintiff  has  ap- 
pealed. 

One  of  the  elements  in  the  first  claim  is  the  "  perforated 
top-plate  A',"  being  the  top-plate  to  the  water-vessel  A.  It  is 
described  as  annular  in  form,  if  the  stove  is  cylindrical,  with 
a  central  opening.  The  specification  then  says :  "  Concentri- 
cally arranged  around  this  central  opening  is  a  series  of  per- 
forations, a^,  through  which  atmospheric  air  passes  down  into 
the  top  part  of  the  vessel  A,  and  thence  up  through  the  hot- 
air  cylinder  and  its  chimneys."  In  the  defendants'  stove  the 
hot-air  cylinder  rests  on  three  equidistant  struts,  which  extend 
from  the  base  of  the  cylinder  to  the  wall  of  the  water-cham- 
ber, and  thus  the  weight  of  the  cylinder  and  of  the  utensils 
upon  it  is  thrown  against  such  wall  instead  of  on  the  bottom 
of  the  water-chamber.  Of  course,  there  is  an  open  space  be- 
tween every  two  of  the  struts,  through  which  spaces  air 
passes  freely.  The  Circuit  Court  held  that  the  arrangement 
of  the  three  struts  was  not  the  plaintiff's  perforated  top-plate 
A',  because  the  struts  did  not  perform  the  office  which  re- 
quired the  plate  with  perforations,  that  office  being,  as  de- 
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scribed  in  the  specification,  to  cause  the  air  to  pass  "do^Tn 
into  the  top  part  of  the  vessel  A,  and  thence  up  through  the 
hot-air  cylinder  and  its  chimneys."  We  are  of  opinion  that 
the  first  claim  of  the  plaintiffs  patent  must  be  confined  to  the 
use  of  a  perforated  top-plate  to  the  cylinder  having  the  func- 
tions and  mode  of  operation  set  forth  in  the  specification,  and 
that,  as  the  defendants  do  not  have  such  a  perforated  top- 
plate,  or  any  equivalent  for  it,  they  do  not  infringe. 

Decree  affirmed. 


BAERELL  v.    TILTON. 

ERROR   TO   THE    CIROIJIT    COURT    OF    THE    UNFTED    STATES    FOR    THE 
DISTRICT   OF   OREGON. 

Argued  December  6, 1886.  —  Decided  January  10, 1887. 

In  Oregon  there  Is  no  sound  reason  why  a  married  woman,  in  possession 
with  her  husband  of  property  which  rightfully  belongs  to  another,  may 
not  be  jointly  sued  with  him  for  its  recovery. 

A  constitutional  provision  that ''  the  property  and  possessory  rights  of 
every  married  woman  .  .  .  shall  not  be  subject  to  the  debts  or  con- 
tracts of  the  husband"  does  not  control  her  voluntary  disposal  of  it, 
and  in  the  absence  of  other  restrictions  she  may  mortgage  it  to  secure 
the  payment  of  a  debt  owing  from  the  husband.  In  this  case  that  ques- 
tion Is  not  open  to  contention. 

A  court  has  control  over  its  judgments  during  the  term  at  which  they  are 
rendered,  and  may  change  their  form  to  suit  the  purposes  of  justice ; 
and  though  it  would  b6  more  orderly  in  the  second  to  refer  to  the  fii*st, 
and  to  explain  tlie  changes,  it  is  not  essential  to  do  so  if  a  comparison  of 
the  two  judgments  or  decrees  discloses  the  changes  or  modifications 
made. 

This  'Was  an  action  for  the  possession  of  a  tract  of  land  con- 
taining thirteen  acres  and  a  quarter  of  an  acre  in  Multnomah 
County,  Oregon.  The  plaintiff  was  a  citizen  of  New  York, 
and  the  defendants  are  citizens  of  Oregon.  In  the  complaint 
they  were  alleged  to  be  husband  and  wife,  though  they  were 
not  sued  as  such,  and  no  averment  founded  upon  that  relation- 
ship was  made ;  they  were  sued  simply  as  parties  in  occupa- 
tion of  the  premises. 
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The  complaint  alleged  that  the  plaintiff  was  the  owner  in 
fee  of  the  land  and  lawfully  entitled  to  its  possession,  describ- 
ing it ;  that  the  defendants  were  in  its  possession  and  wrong- 
fully withheld  it  from  him  ;  and  that  the  property  was  of  the 
value  of  $13,000. 

The  defendant,  Colbum  Barrell,  answered  the  complaint, 
setting  up  that  the  plaintiff  deraigned  title  through  a  convey- 
ance from  William  S.  Ladd  and  wife,  citizens  of  Oregon,  bear- 
ing date  on  the  28th  day  of  September,  1882,  which  was  exe- 
cuted collusively,  with  the  sole  intent  of  giving  the  Federal 
court  jurisdiction  of  the  action,  and  with  the  understanding 
that  at  some  future  time  the  land  or  its  proceeds  should  be 
reconveyed  to  them.  The  defendant  further  answered,  that 
he  defended  only  for  two  acres  and  three  eighths  of  an  acre  of 
the  land,  and  as  to  that  he  denied  the  ownership  of  the  plain- 
tiff or  that  the  plaintiff  had  any  right  to  the  possession  thereof, 
and  alleged  that  he  was  the  ouTier  himself  and  entitled  to  its 
possession  ;  that  as  to  the  other  part  of  the  tract  described  in 
the  complaint,  consisting  of  eleven  acres,  he  was  merely  a  ten- 
ant of  Aurelia  J.  Barrell.  The  answer  also  set  up  that  the 
plaintiff  deraigned  title  through  an  instrument  purporting  to 
be  a  conveyance  absolute,  executed  by  the  defendants  to  Ladd, 
bearing  date  on  the  18th  of  January,  1877,  and  that  such  con- 
veyance was  intended  as  a  mortgage  to  secure  the  payment  to 
him  of  $3850,  with  interest,  which  sum  the  defendant  was 
ready  and  willing  to  pay.  ; 

The  defendant,  Aurelia  J.  Barrell,  demurred  to  the  com- 
plaint, on  the  ground  that,  as  the  wife  of  Colbum  Barrell,  she 
was  improperly  joined  with  him  in  the  action ;  and  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because,  she  being  sued  as  the  wife  of  her  codefendant, 
there  were  no  allegations  in  the  complaint  of  a  cause  of  action 
for  which  she,  as  such,  was  responsible. 

The  court  overruled  the  demurrer,  and  Aurelia  answered, 
setting  up,  as  in  the  answer  of  Colburn  Barrell,  the  collusive 
character  of  the  conveyance  of  Ladd  and  wife  to  the  plaintiff 
on  the  28th  of  September,  1882,  under  which  he  asserted  title 
to  the  premises;  and  further,  that  she  defended  merely  for 
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eleven  acres,  as  to  which  she  denied  the  ownership  of  the 
plaintiff,  or  his  right  of  possession,  and  alleged  that  she  was 
the  owner  herself  and  rightfully  entitled  to  its  possession. 
She  also  set  up,  as  in  Colburn  BarreU's  answer,  the  convey- 
ance by  the  defendants  to  Ladd,  through  whom  the  plaintiff 
claimed  the  eleven  acres,  dated  January  18,  1877,  and  averred 
that  such  conveyance  was  intended  as  a  mortgage  on  her  sepa- 
rate estate  as  security  for  the  payment  of  the  sum  owed  by 
her  husband  to  Ladd,  with  interest  thereon. 

To  these  answers  the  plaintiff  repUed,  traversing  their  mate- 
rial averments,  except  that  he  admitted  that  the  conveyance 
of  the  defendants  to  Ladd  on  the  18th  of  January,  1877,  was 
intended  as  a  mortgage  to  secure  the  payment  of  a  debt  by 
Colburn  Barrell  to  him,  and  stated  that  in  December,  1879,  he 
instituted  a  suit  in  the  Circuit  Court  of  Oregon  for  Multnomah 
County  against  the  defendants,  for  the  purpose  of  having  that 
conveyance  declared  to  be  a  mortgage,  and  for  a  decree  fore- 
closing the  same,  and  for  a  sale  of  the  premises  ;  that  in  that 
suit  the  defendants  appeared  and  defended,  setting  up  aU  the 
facts  contained  in  their  separate  answers  in  this  case;  that 
such  proceedings  were  had  therein  that,  on  the  19th  of  March, 
1880,  a  final  decree  was  rendered,  declaring  the  conveyance  to 
be  a  mortgage,  and  that  its  condition  had  been  broken,  and 
decreeing  that  the  property  be  sold,  and  that  the  defendants 
and  all  persons  claiming  under  them  be  barred  and  foreclosed 
of  all  right  and  interest  in  it ;  that  under  this  decree  the  prop- 
erty was  sold  by  the  sheriff  of  Multnomah  County  after  due 
advertisement,  and  in  the  manner  directed,  and  at  such  sale 
WiUiam  S.  Ladd  became  the  purchaser ;  that  the  sale  was  con- 
firmed, and,  on  the  25th  of  August,  1S80,  the  sheriff  executed 
a  deed  of  the  property  to  him ;  that  no  part  of  the  property 
had  been  redeemed,  and  that  no  appeal  had  been  taken  from 
the  decree,  which  remained  unreversed,  and  that  the  plaintiff 
was  the  immediate  grantee  of  Ladd. 

On  the  trial  of  the  case,  the  plaintiff  introduced  the  convey- 
ance executed  by  the  defendants  to  AVilliam  S.  Ladd,  of  the 
property  described  in  the  complaint,  dated  the  18th  of  Janu- 
ary, 1877,  and  a  certified  transcript  of  the  record  of  the  suit 
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brought  by  him  against  them  in  the  state  comt  to  have  the 
conveyance  adjudged  to  be  a  mortgage,  and  for  its  foreclosure, 
and  the  sale  of  the  premises,  showing  the  decree  and  order  for 
the  sale,  and  the  confirmation  of  the  sale.  The  plaintiff  ako 
introduced  the  conveyance  by  the  sheriff  to  WiUiam  S.  Ladd, 
bearing  date  on  the  25th  of  August,  1880,  and  also  a  deed  of 
the  premises  by  Ladd  and  wife  to  the  plaintiff  on  the  28th  of 
September,  1882.  No  evidence  was  offered  as  to  the  alleged 
collusive  purpose  in  the  execution  of  this  deed,  to  give  the 
Federal  court  jurisdiction  of  the  action. 

The  transcript  of  the  record  of  the  suit  showed  what  pur- 
ported to  be  a  final  decree,  entered  on  the  19th  of  March,  1880, 
and  subsequently  a  second  decree,  also  purporting  to  be  a  final 
decree,  entered  on  the  23d  of  March,  1880.  The  two  decrees 
differed  only  in  the  manner  in  which  the  property  to  be  sold 
was  described.  The  difference  arose  in  this  way.  At  the 
request  of  counsel,  it  was  referred  to  a  referee  to  examine  and 
report  upon  the  propriety  of  offering  the  property  for  sale  in 
parcels,  so  as  to  enhance  the  proceeds  therefrom.  The  referee 
reported  a  scheme  dividing  the  property  into  parcels,  and  the 
court  directed  it  to  be  sold  accordingly,  upon  the  condition 
that,  after  it  had  been  sold  in  parcels,  if  any  one  should  bid 
more  for  it  as  a  whole,  it  should  be  sold  to  him.  In  the  first 
decree  the  metes  and  bounds  of  the  seven  parcels  are  given 
separately.  In  the  second,  the  metes  and  bounds  of  the  sev- 
eral parcels  are  given  separately,  and  of  the  whole  as  one  tract. 
The  process  under  which  the  sale  was  made  was  a  copy  of  the 
last  decree.  When  the  transcript  was  offered  in  evidence,  coun- 
sel objected  to  its  admissibility,  on  the  ground  that  the  record 
showed  that  the  final  dex^ree  was  made  and  entered  on  the 
19th  of  March,  1880,  and  that  the  court  had  no  jurisdiction  to 
enter  the  second  decree,  under  which  the  sale  was  made.  The 
court  overruled  the  objection,  and  the  defendants  excepted. 
The  defendants  then  offered  in  evidence  a  copy  of  the  judg- 
ment lien  docket  of  the  state  Circuit  Court,  showing  that  the 
decree  was  docketed  on  the  19th  of  March,  1880.  No  other 
evidence  having  been  produced,  the  court  instructed  the  jurv 
that  the  sheriff's  deed  conveyed  the  estate  of  the  defendants  to 
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the  grantee  therein,  William  S.  Ladd,  and  that  the  conveyance 
from  Ladd  and  wife  to  the  plaintiff  vested  the  estate  in  him, 
and,  therefore,  that  the  verdict  must  be  for  the  plaintiff.  To 
this  instruction  counsel  excepted.  The  jury  accordingly  gave 
a  verdict  for  the  plaintiff,  upon  which  judgment  was  entered ; 
and  to  review  that  judgment  the  defendants  brought  the  case 
here  on  a  writ  of  error. 

Mr.  W.  W,  Upton  for  plamtiff  in  error,  {Mr.  W.  W.  Ckajh 
man  was  with  him  on  his  brief,)  cited :  Bibb  v.  Pope^  43  Ala. 
190 ;  Colemam,  v.  Smithy  55  Ala.  368 ;  Conrad  v.  Le  Blanh^  29 
La.  Ann.  123;  Foxworth  v.  Magree^  44  Mississippi,  430; 
Baines  v.  Barhridge^  15  La.  Ann.  628 ;  Theriet  v.  Voorhies^ 
12  La.  Ann.  852;  In  re  Boyd,  4  Sawyer,  262. 

Mr.  Samwel  Shellaharger  and  Mr.  Jeremiah  M.  WUson,  for 
defendant  in  error,  cited:  White  v.  Craio,  110  U.  S.  183; 
Booth  V.  Tieman,  109  U.  S.  205 ;  Packet  Co.  v.  Cloughy  20 
Wall.  528 ;  Railroad  Co.  v.  Smith,  21  Wall.  255 ;  Thompson 
v.  First  National  Bank,  111  U.  S.  529;  Jones  v.  Dove,  7 
Oregon,  467 ;  United  States  v.  Basset,  9  WalL  38 ;  Goddard 
v.  Ordway,  101  U.  S.  745 ;  Knapp  v.  King,  6  Oregon,  243. 

Mb.  Justice  Field,  after  stating  the  case  as  above,  deUvered 
the  opinion  of  the  court. 

Of  the  numerous  points  made  by  the  defendants  below,  the 
plaintiffs  in  error  here,  only  three  require  notice.  The  others 
are  either  immaterial  or  unsupported  by  the  record.  The 
three  are  these : 

1st.  The  ruUng  of  the  court  on  the  demurrer  of  Aurelia  to 
the  complaint ; 

2d.  The  ruhng  of  the  court  that  the  decree  of  the  state 
court  was  conclusive  as  to  the  right  of  Aurelia  to  mortgage 
the  property  for  the  debt  of  her  husband ;  and 

3d.  The  ruling  sustaining  the  validity  of  the  sale  under  the 
decree  of  the  state  court,  entered  on  the  23d  of  March,  1880. 

1.   The  objection  taken  by  the  demurrer  of  AureUa  is,  that^ 
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being  the  wife  of  Colbum  Barrell,  she  cannot  be  joined  with 
him  as  a  codefendant  in  an  action  for  the  possession  of  real 
property,  of  which  both  are  alleged  to  be  in  the  occupation 
It  is  founded  on  the  theory  that,  by  the  common  law,  her 
identity  is  so  merged  in  his  that  she  cannot  have  possession  of 
such  property  independently  of  him.  If  there  be  any  such 
rule  of  the  common  law,  upon  which  we  affirm  nothing,  it  has 
been  abolished  in  Oregon.  By  a  statute  of  that  state,  ap- 
proved on  the  21st  of  October,  1880,  all  laws  which  impose  or 
recognize  any  civil  disabilities  of  the  wife,  not  imposed  or  recr 
ognized  as  to  the  husband,  were  repealed,  except  that  the  right 
to  vote  and  hold  office  was  not  conferred  upon  her.  And  "  for 
any  unjust  usurpation  of  her  property  or  natural  rights,"  she 
was  declared  to  have  the  same  right  to  appeal  to  the  courts  of 
law  and  equity  for  redress  that  the  husband  has.  In  that 
state  she  can  hold  property  jointly  with  him,  or  separately 
from  him.  There  would  seem,  therefore,  to  be  no  sound  rear 
son  why,  if  in  possession  with  him  of  property  which  right- 
fully belongs  to  another,  she  may  not  be  jointly  sued  \vith  him 
for  its  recovery.  In  the  present  case  she  claimed  the  larger 
part  of  the  land  in  controversy  as  her  separate  property. 

2.  The  second  objection,  that  the  decree  of  the  state  court 
in  the  suit  by  Ladd  against  the  defendants  does  not  bar  the 
right  of  Aurelia  to  the  property,  is  founded  upon  her  sup- 
posed inability  to  mortgage  her  property  to  secure  a  debt  of 
her  husband  under  section  five  of  article  XV  of  the  state 
Constitution,  which  declares  "that  the  property  and  possesr 
sory  rights  of  every  married  woman  at  the  time  of  marriage, 
or  afterwards  acquired  by  gift,  devise  or  inheritance,  shall  not 
be  subject  to  the  debts  or  contracts  of  the  husband."  But 
that  clause  merely  preserves  the  property  of  the  wife  from  its 
compulsory  subjection  to  his  debts  or  contracts.  It  was  not 
designed  to  control  her  voluntary  disposal  of  it,  and  m  the 
absence  of  other  restrictions  she  could  mortgage  it  to  secure 
the  payment  of  a  debt  owing  by  hun. 

The  objection,  however,  is  entirely  disposed  of  by  the  decree 
in  the  state  court.  The  rights  of  the  parties  imder  the  con- 
veyance of  the  defendants  to  Ladd  of  January  17,  1877,  were 
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fully  considered  and  determined  in  that  case.  The  conveyance 
was  adjudged  to  be  a  mortgage.  The  rights  of  the  defend- 
ants in  the  property  were  foreclosed,  and  the  property  w^as 
ordered  to  be  sold,  and  v\^as  sold,  and  the  sale  was  confirmed 
by  the  court.  The  conveyance  to  Ladd  as  the  purchaser  at 
such  sale  transferred  all  the  estate  of  the  defendants  in  the 
property.  The  question  as  to  her  ability  to  mortgage  the 
property  cannot  be  raised  again  in  this  case ;  it  has  been  finally 
adjudged  against  her  present  contention. 

3.  The  two  decrees  in  the  suit  in  the  state  court  do  not 
conflict  in  the  matters  adjudged.  The  latter  decree  differs 
from  the  first  merely  in  giving  the  boundaries  of  the  property 
to  be  sold  as  one  tract,  and  also  the  boundaries  of  each  of  the 
seven  parcels  into  which  it  was  divided.  This  addition  to  the 
original  decree  could  be  made  by  the  court  during  the  term  in 
which  that  decree  was  .rendered.  The  court  could  lose  juris- 
diction over  it  only  by  the  adjournment  of  the  term  ^vith  no 
motion  pending  respecting  it.  When  the  second  decree  was 
made,  it  would,  as  stated  by  the  learned  district  judge,  have 
been  a  better  course,  ''more  orderly  and  convenient,"  as  he 
expresses  it,  "  to  have  referred  to  the  first  one,  and  stated  in 
what  particular  the  latter  was  intended  to  modify,  supplement, 
or  supersede  the  former."  But  this  was  not  essential ;  a  com- 
parison of  the  two  decrees  discloses  the  additions  made  to  the 
first  one. 

Judgment  affirmed. 


BALDWIN  V.  BLACK. 

APPEAL    FROM    THE    CIRCUrr    COURT    OF   THE    UNITED   STATES    FOR 
THE   EASTERN   DISTRICT   OF   LOUISIANA. 

Argued  Dt^cember  2,  3, 1886.— Decided  January  10, 1887. 

Where,  under  the  Code  of  Practice  of  Louisiana,  a  steam-tug  Is  sequestered 
by  judicial  process,  and,  under  Art.  279,  the  plaintiff  In  sequestration 
gives  a  bond,  with  surety,  to  the  sheriff,  and  takes  the  tug  into  his  pos- 
session, and  uses  her,  and  afterwards  restores  her  to  the  sheriff,  he  is 
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not  liable  to  the  defendant  in  sequestration  for  the  fruits  or  revenaes 
of  her  use. 

Being  in  the  lawful  possession  of  the  tug,  his  agent  is  not  liable  to  the 
defendant  in  sequestration,  either  iu  contract  or  tort,  in  respect  to  any 
earnings  of  the  tug,  or  any  compensation  for  or  value  of  her  use. 

The  clainr  of  the  plaintiff  in  sequestration  having  been  founded  on  a  mort- 
gage on  the  tug,  and  it  appearing  that  on  a  sale  of  her  to  him,  on  a  judg- 
ment in  his  favor  in  the  sequestration  suit,  there  was  a  deficiency  in  the  net 
proceeds  of  her  sale  to  pay  the  mortgage  debt  and  certaiu  lien  and  priv- 
ileged debts,  having  precedence  of  the  mortgage,  which  the  plaintiff  in 
sequestration  paid,  under  subrogations,  legal  as  well  as  express,  to  the 
rights  of  the  creditors  holding  those  debts,  between  the  date  of  the  seiz- 
ure of  the  tug  and  the  day  of  her  sale,  no  cause  of  action  could  exist 
against  the  plaintiff  in  sequestration  in  respect  to  any  earnings  received 
by  him  from  the  use  of  the  tug. 

This  was  a  suit  in  Admiralty,  in  personam.  The  case  is 
stated  in  the  opinion  of  the  court. 

Mr.  Robert  H.  Marr  for  appellant  submitted  on  his  printed 
argument. 

J/>.  R.  IL  Broxcne  for  appellee.  Mr.  IT.  C.  Miller  for 
same  submitted  on  his  printed  argument. 

Mr.  Justice  Blatchford  deUvered  the  opinion  of  the  court. 

This  is  a  suit  in  Admiralty,  in  personam^  brought  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  by  Joseph  C.  Keyser  against  John  W.  Black.  The 
substance  of  the  Ubel  is,  that  Keyser  was  the  owner  of  the 
steam-tug  C.  C.  Keyser;  that,  in  October,  1877,  the  firm  of 
Neafie  &  Levy,  holding  a  mortgage  on  the  tug,  brought  suit 
in  a  state  court  in  Louisiana,  against  Keyser,  and  obtained  a 
writ  of  sequestration  therein,  and  caused  the  sheriff  to  seize  the 
tug  and  hold  it,  until,  on  the  appUcation  of  Keafie  &  Lev}%  it 
was  released  on  bond ;  that  thereupon  Black  took  possesaon 
of  it,  though  he  had  no  lawful  right  to  do  so,  and  used  it  in 
to\ving  for  hire,  on  the  Mississippi  River,  injuring  it  and  dete- 
riorating its  value ;  that  the  value  of  the  use  and  services  of 
the  tug,  as  made  use  of  by  Black  "  for  his  own  behoof  and 
benefit,"  is  $25,000 ;  and  that  Black,  by  taking  possesion  of 
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and  using  the  tug,  is  liable  to  Keyser  for  that  amount,  "as  in 
an  implied  contract."  The  libel  prays  for  a  decree  that  Black 
pay  it  to  Keyser. 

The  answer  sets  up  in  defence  the  facts  hereinafter  recited 
as  those  found  by  the  Circuit  Court,  and  denies  that  there  is 
any  contract  or  obligation,  impHed  or  otherwise,  on  the  part  of 
Black  to  Keyser. 

On  a  hearing,  the  District  Court  pronounced  for  the  Ubel- 
lant,  and,  on  the  report  of  a  commissioner,  entered  a  decree 
that  A.  S.  Baldmn  and  J.  Levy  &  Co.  "  subrogated  to  the 
rights  of  the  libellant  on  undivided  halves,"  recover  from  Black 
$506.86.  Black  appealed  to  the  Circuit  Court,  as  also  did 
Baldwin  and  Levy  &  Co.  The  Circuit  Court  made  a  finding 
of  facts,  of  which  only  the  following  are  material  in  the  view 
we  take  of  the  case : 

1.  In  October,  1877,  Keafie  &  Levy,  of  Philadelphia,  were 
creditors  of  Keyser,  the  libellant,  for  $18,164,  with  interest,  for 
which  amount  they  had  a  mortgage  upon  the  tug,  the  debt 
being  for  the  price  of  the  tug  built  by  them  for  Keyser. 

2.  On  October  11,  1877,  they  began  suit  in  the  Third  Dis- 
trict Court  for  the  Parish  of  Orleans  to  collect  that  debt. 
They  sequestered  the  tug  in  accordance  with  the  law,  and  in 
due  course  recovered  judgment  against  Keyser  for  the  full 
amount  of  their  debt,  with  interest,  and  issued  execution 
against  him.  The  tug  was  sold,  under  the  execution,  to  them, 
the  judgment  recognizing  their  mortgage,  for  $16,075,  the 
amount  was  credited  on  their  debt,  and  there  remained  due  to 
them  by  Keyser,  on  the  judgment,  after  giving  him  credit  for 
all  that  was  made  on  the  execution,  $3387,  with  interest. 

3.  During  the  pendency  of  that  suit,  the  tug  jiot  having  been 
bonded  by  Keyser  during  the  ten  days  allowed  by  law  to  him  to 
bond  her,  Neafie  &  Levy  afterwards  bonded  her  and  she  was 
discharged,  under  the  order  of  the  court,  into  their  possession, 
under  the  release  bond  furnished  by  them  under  and  in  accord- 
ance with  the  279th  and  280th  Articles  of  the  Code  of  Prac- 
tice. Black,  the  defendant,  was  the  surety  of  Neafie  &  Levy 
in  the  release  bond,  and  was  their  agent  to  receive  and  hold 
possession  of  the  tug,  and,  under  the  order  of  release,  did  receive 
and  hold  possession  of  her  for  them. 
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4.  The  tug  was  held  under  the  release  bond,  by  Neafie  & 
Levy,  through  the  defendant,  as  their  agent,  from  October  25tli, 
1877,  to  January  10th,  1878,  on  which  date  she  was  returned 
to  the  custody  of  the  sheriff.  She  was  held  by  hun  under  the 
writ  of  sequestration  in  the  suit  of  Neafie  &  Le\y  against 
Keyser,  until  May  6th,  1878,  when  she  was  sold  under  the  exe- 
cution, issued  in  that  suit,  to  satisfy  the  judgment  therein. 

5.  From  October  25th,  1877,  to  December  27th,  1877,  the 
tug  was  in  actual  use  in  the  business  of  towing  vessels,  bj 
Black,  with  the  authority  and  under  the  direction  of  Keafie 
&  Levy,  to  whom  he  accounted  for  all  her  earnings ;  and  he 
acted  throughout,  in  becoming  surety,  and  in  receiving,  hold- 
ing, and  using  the  tug,  as  agent  for  Neaiie  &  Levy. 

C.  The  net  amount  of  earnings  so  accounted  for,  and  paid 
to  Neafie  &  I^evy  by  Black,  over  expenses  and  disbursements 
incident  to  the  employment  of  the  tug,  was  $2588.88. 

7.  When  the  tug  was  seized  by  Neafie  &  I^vy  under  their 
mortgage,  she  was  encumbered  with  lien  and  privileged  debts 
to  the  amount  of  $4488.17,  all  of  which,  taking  precedence  of 
their  mortgage,  were  paid  by  them  under  subrogations,  l^al 
as  well  as  express,  to  the  rights  of  the  creditors  holding  those 
debts,  the  debts  having  been  created  by  Keyser,  and  being  his 
debts,  discharged  by  them,  between  the  date  of  the  seizure  of 
the  tug  under  their  sequ^tration  and  the  day  of  the  sale  by 
the  sheriff  to  them. 

On  those  facts  the  court  found,  as  conclusions  of  law : 

1.  That  Black  was  lawfuUy  in  possession  of  the  tug  as  the 
agent  of  Neafie  &  Levy,  who  were  lawfully  in  control  of  her 
under  the  order  of  a  court  of  competent  jurisdiction. 

2.  That  there  was  no  liability  on  the  part  of  Black,  ex  con- 
tractu or  ex  delicto^  to  account  to  the  libellant  for  the  use  or 
earnings  of  the  tug. 

A  decree  was  entered  dismissing  the  libel,  and,  the  interest 
of  Levy  &  Co.  having  been  transferred  to  Baldwin,  the  latter 
has  appealed  to  this  court. 

The  Code  of  Practice  of  Louisiana  (Art.  269)  provides  for  a 
mandate  of  the  court  called  a  judicial  sequestration,  "  ordering 
the  sheriff,  in  certain  cases,  to  take  into  his  possession  and  to 


Digitized  by 


Google 


BALDWIN  V.   BLACK.  647 

Opinion  of  the  Court 

keep  a  thing  of  which  another  person  has  the  possession,  until 
after  the  decision  of  a  suit,  in  order  that  it  be  delivered  to 
him  who  shall  be  adjudged  entitled  to  have  the  property  or 
possession  of  that  thing."  By  Art.  271,  "  all  species  of  prop- 
erty, real  or  personal,"  may  be  sequestered.  By  Art.  275,  a 
j)laintiflf  in  a  suit  "may  obtain  a  sequestration  in  all  cases 
where  he  has  a  lien  or  privilege  on  property."  Art.  279  pro- 
vides for  the  giving  by  the  defendant  of  an  obligation,  with 
surety,  to  the  sheriff,  to  set  aside  the  mandate  of  sequestra- 
tion, the  obUgation  to  be  in  an  amount  equal  to  the  value  of 
the  property  to  be  left  in  the  possession  of  the  defendant ; 
and  also  enacts  that  whenever  the  defendant  shall  not  execute 
such  obhgation  within  ten  days  after  the  seizure  of  the  prop- 
erty by  the  sheriff,  it  shall  be  lawful  for  the  plaintiff  "  to  give 
similar  bond  and  security  to  the  sheriff  as  that  required  by 
law  from  the  defendant,  and  to  take  the  property  sequestered 
into  his  possession." 

Articles  280  and  281  are  in  these  words :  "  Art.  280.  The 
security  thus  given  by  the  defendant,  when  the  property 
sequestered  consists  in  movables,  shall  be  responsible  that 
he  shall  not  send  away  the  same  out  of  the  jurisdiction  of 
the  court ;  that  he  shall  not  make  an  improper  use  of  them ; 
and  that  he  will  faithfully  present  them,  after  definite  judg- 
ment, in  case  he  should  be  decreed  to  restore  the  same  to  the 
plaintiff.  Art.  281.  As  regards  landed  property,  this  security 
is  given  to  prevent  the  defendant,  while  in  possession,  from 
wasting  the  property,  and  for  the  faithful  restitution  of  the 
fruits  that  he  may  have  received  since  tho  demand,  or  of  their 
value  in  the  event  of  his  being  cast  in  the  suit." 

(1.)  The  proceedings  of  Neafie  &  Levy  to  obtain  possession 
of  the  tug  were  strictly  in  accordance  with  these  provisions  of 
law.  They  being  lawfully  in  possession  and  control  of  the 
tug,  under  the  order  of  a  court  of  competent  jurisdiction, 
Black,  as  their  agent,  was  in  lawful  jx)ssession  of  her.  But  he 
was  in  possession  only  as  such  agent,  and  no  cause  of  action 
against  him,  in  favor  of  Keyser,  could  arise,  either  in  contract 
or  tort,  in  respect  to  any  earnings  of  the  tug  or  any  compen- 
sation for  or  value  of  her  use.  Whatever  claim  there  could 
be,  could  be  only  against  Neafie  &  Levy. 
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(2.)  The  statute  seems  to  make  a  distinction  between  mova- 
bles and  landed  property,  by  prescribing  in  regard  to  the 
former  that  no  "  improper  use  "  shall  be  made  of  them  by  the 
party  bonding  them,  thus  implying  that  a  proper  use  may  be 
made  of  them ;  and  by  providing  in  regard  to  landed  property 
that  the  value  of  its  fruits  is  to  be  restored.  And  this  distinc- 
tion is  recognized  by  the  Supreme  Court  of  Louisiana;  for,  in 
Segasie  v.  Pienias^  26  La.  Ann.  742,  which  was  a  suit  against 
the  sureties  on  a  release  bond  given  by  the  defendant  in  se- 
questration, where  the  question  arose  whether,  in  a  suit  on  the 
bond,  the  sureties  were  "  hable  for  the  fruits  and  revenues  of 
movable  property  sequestered  and  released  on  bond,"  the 
court,  after  citing  Articles  279,  280,  and  281,  said:  "From 
these  provisions  of  the  law  we  conclude  that  the  surety  on 
such  bond  is  responsible  only  for  the  value  of  movables,  when 
not  deUvered  according  to  the  stipulations  of  the  bond,  after 
judgment  in  favor  of  the  plaintiff.  It  is  only  where  the  prop- 
erty is  land  that  the  law  fixes  the  responsibility  for  revenues." 
There  is  no  good  reason  why  this  rule  should  not  equally  apply 
where  the  plaintiff  gives  what  the  statute  designates  as  "  simi- 
lar bond  and  security  to  the  sheriff  as  that  required  by  law 
from  the  defendant,"  in  order  to  be  able  "  to  take  the  property 
sequestered  into  his  possession." 

(3.)  If  the  suit  were  to  be  regarded  as  one  against  Neafie  & 
T^vy,  to  be  determined  on  an  accounting  with  them,  it  clearly 
appears  that  nothing  is  due  to  the  libellant,  when  the  defi- 
ciency in  the  net  proceeds  of  the  sale  of  the  tug  to  pay  the 
mortgage  debt  and  the  other  lien  and  privileged  debts  is  taken 
into  account.  This  results  from  the  provisions  of  Art.  2207, 
et  aeq,  of  the  Louisiana  Civil  Code,  in  regard  to  compensation. . 

Decree  affirmed. 

Mr.  Justice  Bradley,  dissenting : 

I  dissent  from  the  judgment  in  this  case.  The  defendant, 
Black,  is  treated  in  all  respects  as  if  he  had  lawful  possession 
and  use  of  the  steam-tug  in  question;  whereas,  in  my  judg- 
ment, his  possession  and  use  were  entirely  without  law  or 
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right.  He  could  have  no  better  right  than  his  principals, 
JJeafie  &  Levy,  and  they  had  no  right,  pending  the  suit,  but 
that  of  holding  the  tug  in  their  possession  as  a  pledge  for  the 
payment  of  their  debt.  They  had  a  mortgage  upon  it,  and 
brought  a  suit  to  recover  the  debt  due,  and,  under  Article  275 
of  the  Code  of  Practice,  they  sued  out  a  sequestration  of  the 
tug.  The  defendant,  Keyser,  having  failed  to  give  a  release 
bond,  Neafie  &  Levy  gave  such  a  bond  under  the  act  of  1842, 
and  the  tug  was  delivered  by  the  sheriff  into  their  possession. 
This  did  not  give  them  any  right  to  use  it.  A  sequestration 
is  in  the  nature  of  a  deposit,  and  is  so  treated  in  the  old  law, 
as  well  as  in  the  Civil  Codes  of  France  and  Louisiana.  See 
Code  Nap.  Liv.  Ill,  Tit.  XI,  Du  D6p6t  et  du  Sequestre ;  Louis. 
Code,  1808,  Book  III,  Tit.  XI,  Of  Deposit  and  Sequestration ; 
Code  1825,  Book  III,  Tit.  XIII,  ditto;  CEuvres  de  Pothier, 
Tom.  VI,  Du  Contrat  de  D6p6t.  One  of  the  first  rules  relat- 
ing to  a  deposit  is,  that  the  depositary  cannot  use  the  thing 
deposited.  Rev.  Civ.  Code,  1870,  Art.  2940.  A  sequestration, 
if  gratuitous,  is  subject  to  all  the  rules  which  apply  to  a  deposit. 
lb.  Art.  2975.  It  is  true  that  the  Code  of  Practice  declares 
that  the  judicial  sequestration  "does  not  mean  a  judicial 
depoait^  becausQ  sequestration  may  exi^  together  with  the 
right  of  administration,  while  mere  deposit  does  not  admit  it." 
Art.  270.  But  this  right  of  administration  is  no  more  than 
the  right  (as  well  as  the  duty)  of  taking  due  care  of  the  thing, 
as  a  prudent  father  of  a  family  would  do,  to  prevent  it  from 
deterioration.  Some  things  would  deteriorate  without  use. 
A  railroad  or  a  plantation  would  go  to  destruction.  But  these 
cases,  and  some  others,  are  exceptional.  As  a  general  thing, 
movables  are  different.  Without  the  owner's  consent  they  can- 
not lawfully  be  used  for  lucrative  purposes  by  the  person  who 
has  the  mere  custody  of  them.  When  the  plaintiff  obtains  pos- 
session, they  become  in  his  hands  a  pledge  for  the  payment 
of  his  debt.  His  lien  or  mortgage  is  converted  into  a  pledge ; 
and  a  pledge  does  not  give  the  pledgee  the  right  to  use  the 
thing  pledged.  The  exceptions  are  stated  by  Lord  Holt  in 
Coggs  V.  Bernard^  2  Ld.  Raym.  909,  916,  917,  and  summarized 
in  Addison  on  Contracts,  3d  Am.  Ed.,  N.  Y.  1876,  §  1090,  where 
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it  is  said :  "  If  the  pawn  be  something  that  will  be  the  worse 
for  wear,  as  clothes,  the  pawnee  cannot  use  it ;  but  if  it  will 
not  be  the  worse  for  wear,  as  jewels,  the  pawnee  may  use 
them ;  but  then  it  must  be  at  his  peril ;  for,  if  he  is  robbed  in 
wearing  them,  he  is  answerable.  Also,  if  the  pawn  be  of  such 
a  nature  that  the  keeping  is  a  charge  to  the  pawnee,  as  if  it 
be  a  cow  or  horse,  the  pawnee  may  milk  the  cow,  or  ride  the 
horse ;  and  this  is  in  recompense  of  the  keeping."  The  rule  is 
derived  from  the  civil  law.  The  Institute  says:  "Theft  is 
committed  not  only  when  one  man  removes  the  property  of 
another  to  appropriate  it  to  himself,  but  also  generally,  where 
one  man  uses  the  property  of  another  against  the  wall  of  the 
proprietor ;  thus,  if  a  creditor  uses  a  pledge,  or  a  depositary 
the  deposit  left  with  him,  &c."  Lib.  IV,  Tit.  I,  §  VI.  Mack- 
cldey  says  of  the  pledgee:  "He  is  liable  for  every  wrong 
{eulpa) ;  he  dare  not  use  the  pledge  without  special  permission, 
otherwise  he  is  liable  for  casual  damages  resulting  to  it." 
Roman  Law,  Book  II,  Title  First,  II,  4,  §  441,  Am.  Ed.  1883, 
(translated  from  14th  German  Ed.). 

The  right  of  administration  referred  to  in  Art.  270  of  the 
('ode  of  Practice  is  vested  in  the  sheriff  who  takes  posse^on 
under  the  mandate  of  sequestration ;  but  he  cannot  use  seques- 
tered movables  except  to  prevent  their  deterioration.  See 
Witkouski  V.  Witkouski^  16  La.  Ann.  232 ;  Oweiis  v.  Davi%^ 
15  La.  Ann.  22,  25 ;  Parish  v.  Hozey^  17  La.  578 ;  Avart  v. 
Klng^  14  La.  62.  And  if  he  deliver  them  to  the  plaintiff, 
upon  receiving  the  bond  prescribed  by  the  act  of  1842,  the  latter 
ol)tains  no  greater  right.  If  the  defendant  bonds  them,  as  he 
may  do,  he  may  use  them,  because  they  are  his  own  property ; 
but  even  he  can  make  no  improper  use  of  them,  so  as  to  destroy 
their  value  to  answer  the  judgment  that  may  be  rendered 
against  him.  Article  280  expressly  provides  that  "  the  security 
thus  given  by  the  defendant,  when  the  property  consists  in 
movables,  [or  in  slaves,]  shall  be  responsible  that  he  shall  not 
send  away  the  same  out  of  the  jurisdiction  of  the  court ;  that 
he  shall  not  make  an  improper  use  of  them ;  and  that  he  will 
faithfully  present  them  after  definitive  judgment,  in  case  ho 
should  be  decreed  to  restore  the  same  to  the  plaintiff."    This 
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is  entirely  different  from  what  is  said  in  regard  to  the  plaintiff 
when  he  bonds  the  goods.  The  only  right  given  him  is  "  to 
take  the  property  sequestered  into  his  possession."  Code  Pr. 
279 ;  Laws  Louisiana,  1842,  204.  Possession  is  all  that  the 
plaintiff  acquires  pending  suit.  And  the  reason  is  very  appar- 
ent :  the  movables  do  not  belong  to  him ;  he  only  holds  them 
as  a  pledge,  and  the  property  in  them  remains  in  the  defend- 
ant until  they  are  sold  under  execution  upon  the  judgment. 

There  can  be  no  question  that  a  steam-tug  is  such  a  mova- 
ble as  may  be  safely  kept  without  use,  or  that  a  pledge  of  it 
confers  no  right  of  use  without  a  special  agreement  with  the 
owner. 

If  this  is  a  correct  view  of  the  law,  neither  Neafie  &  Levy, 
nor  their  agent  or  lessee.  Black,  acquired  any  right  to  use  the 
steam-tug,  but  were  guilty  of  tort  in  using  it  without  Keyser's 
consent.  They  became  liable  to  him  not  only  for  all  benefit 
and  advantage  they  derived  from  its  use,  but  for  all  deteriora- 
tion and  wear  and  tear  occurring  by  such  use.  Tliey  are  to  be 
treated  as  tort-feasors,  and  not  as  lessees  under  Keyser. 

Now,  it  appears  from  the  findings  that  Black  realized  over 
$14,000  from  the  use  of  the  tug,  either  from  her  actual  earn- 
ings in  towing,  or  by  virtue  of  the  position  she  occupied,  in  his 
name,  in  the  squadron  of  the  Towing  Association ;  whilst  his 
actual  expenses,  including  insurance,  coal,  commissions,  and 
everything  he  could  count  up,  amounted  only  to  $4429.  Yet 
Keyser  received  credit  from  these  disinterested  users  of  his 
property  for  only  $2600.  It  seems  to  me  that  this  one-sided 
settlement,  made  by  the  tort-feasors  themselves,  ought  not  to 
receive  the  sanction  of  a  court  of  justice.  The  plaintiff  sues 
as  upon  an  implied  contract,  it  is  true  ;  but  that  does  not  pre- 
vent his  recovering  all  that,  in  equity  and  justice,  he  ought  to 
recover.  I  think  that  the  judgment  should  be  reversed,  and  a 
new  trial  directed. 
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IVES  V.  SAEGENT. 

APPEAL  FBOM    THE    CIRCtHT    COURT    OF    THE    UNITED    STATES    FOR 
THE   DISTRICT   OF   CONNECTICUT. 

Argued  December  15, 1886.  —  Decided  January  10, 1887. 

It  is  the  duty  of  a  patentee,  receiving  letters-patent  for  an  invention,  to 
examine  them  within  a  reasonable  time  to  ascertain  whether  they  fully 
cover  his  invention;  and  if  he  neglects  so  to  do  for  the  period  of  three 
years,  and  the  real  invention  is  then  found  to  be  infringed  by  a  construc- 
tion which  is  manufactured  and  sold  without  infringing  the  patent  as 
originally  granted,  he  must  suffer  the  penalty  of  his  own  laches,  and 
cannot,  by  means  of  a  reissue,  correct  the  error. 

Wollensak  v.  Reiher,  115  U.  S.  96,  and  Makn  v.  Harwood,  112  U.  S.  354, 
affirmed  and  applied. 

The  reissue  No.  9901,  dated  October  18,  1881,  of  letters-patent  No.  202,158, 
dated  April  9,  1878,  and  granted  to  Frank  Davis  for  an  Improvement  in 
door-bolts  is  void,  as  conttilnlng  new  matter  Introduced  into  the  specifi- 
cation, and  as  being  for  a  different  invention  from  that  described  in  the 
original  patent. 

This  was  a  bill  in  equity  to  restrain  the  infringement  of 
letters-patent.    The  case  is  stated  in  the  opinion  of*  the  court. 

Mr,  IL  T.  Blake  for  appellant. 

Mr,  John  S,  Beach  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  filed  by  the  appellant  to  restrain 
the  alleged  infringement  of  the  complainant's  rights,  as  the 
assignee  of  Frank  Davis,  of  reissued  letters-patent  No.  9901, 
for  an  improvement  in  door-bolts.  The  original  patent  was 
No.  202,158,  dated  April  9,  1878.  The  appHcation  for  the 
reissue  was  filed  April  1,  1881,  the  reissued  letters-patent  being 
dated  October  18,  1881.  The  alleged  infringement  is  of  the 
third  and  fourth  claims.  As  the  case  turns  wholly  upon  the 
validity  of  the  reissued  patent,  it  is  important,  for  purposes  of 
comparison,  to  set  out  the  original  and  the  reissue  in  pai^allel 
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columDS.  So  much  of  the  original  as  is  excluded  from  the 
reissue  is  marked  in  brackets,  and  the  additions  made  by  the 
reissue  are  in  italics.    They  are  as  follows : 


Original, 

"  Specification  forming  part 
of  letters-patent  No.  202,158, 
dated  April  9,  1878.  Appli- 
edition  filed  January  29,  1878. 


To  aU  whom  it  may  concern  : 
Be  it  known  that  I,  Frank 
Davis,  of  North  Adams,  in 
the  county  of  Berkshire  and 
state  of  Massachusetts,  have 
invented  certain  new  and  use- 
ful improvements  in  door-bolts; 
[and  I  do  hereby  declare  that] 
the  following  is  a  [full,  clear, 
and  exact]  description  [of  my 
invention,  which  will  enable 
others  skilled  in  the  art  to 
which  it  appertains  to  make 
and  use  the  same,  reference 
being  had  to  the  accompany- 
ing drawings,  and  to  letters 
of  reference  marked  thereon, 
which  form  a  part  of  this  spe- 
cification.] 

[This  invention  is  an  im- 
provement] on  letters-patent 
[No.  190,561,]  granted  to  [the 
undersigned]  May  8,  1877. 

The  [nature  of  said]  inven* 
tion  consists  [chiefly]  in  com- 
bining a  cylindrical  outer  cas- 


ReisBue, 

"  Specification  forming  part 
of  reissued  letters-patent  No. 
9901,  dated  October  18,  1881. 
Original  No.  202,158,  dated 
April  9,  1878.  AppMcation 
for  reissue  filed  April  1,  1881. 
To  all  wJwm  it  may  concern  : 

Be  it  known  that  I,  Frank 
Davis,  of  North  Adams,  in 
the  county  of  Berkshire  and 
state  of  Massachusetts,  have 
invented  certain  new  and  use- 
ful improvements  in  door-bolts, 
of  which  the  following  is  a 
description. 


The  infvprovementa  are  on 
the  door-bolt^  for  which  letters- 
patent  were  granted  to  me 
May  8, 1877. 

The  invention  consists  in 
combining  a  cyHndrical  outer 
case  with  an  inner  case^  con- 
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ing  with  an  inner  [casing,] 
constructed  and  recessed  as 
hereinafter  described,  said  [cas- 
ings] combining  to  inclose  the 
operating  mechanism,  and  to 
form  a  fulcrum  and  guide 
therefor ;  [and]  in  combining, 
with  said  [casings,]  a  bolt,  pit- 
man, and  [hub,  so  constructed 
and  arranged  as  to  operate  in 
the  same  without  pivot-pins 
or  any  additional  devices,  all 
as]  hereinafter  more  fully  [de- 
scribed] and  claimed. 

In  the  accompanying  draw- 
ings Fig.  1  [represents  the  de- 
vice as  a  whole]  in  perspective. 
Fig.  2  [represents]  a  perspec- 
tive view  of  the  inner  [casing 
and  contents.]  Fig.  3  is  a 
[detail]  view  of  the  bolt  [and 
its  attachments.]  Fig.  4  is  a 
detail  view  of  the  inner  [cas- 
ing.] 
of  the  outer  casing. 


Fig.  5  is  a  detail  view 


[A  designates  a  cylindrical 
metalic  outer  casing  or  sleeve, 
which  is  provided  with  oppo- 
site openings  a  a  near  its  rear 
end,  and  with  a  hole  a^,  for 
attachment  by  means  of  screw 
a?  to  inner  casing  B. 

It  is  obvious  that  any  known 
equivalent  fastening  may  be 


structed  and  recessed  as  here- 
inafter described,  said  case^ 
combining  to  inclose  the  oper- 
ating mechanism,  and  to  form 
a  fulcrum  and  guide  therefor ; 
in  combining  with  said  cases 
a  bolt,  pitman,  and  crank;  and 
in  a  pitman  or  connecting  rod 
performing  the  functions  of 
hoth  pitman  am,d  spring^  as  the 
above  are  hereinafter  more 
fully  set  forth  and  claime<l. 


In  the  accompanying  draw- 
ings Fig.  1  shaios  the  hoU  in 
perspective.  Fig.  2  is  a  per- 
spective view  of  the  inner  case 
and  portions  of  some  of  the 
working  parts.  Fig.  3  is  a 
view  of  the  bolt,  spring  and 
crank.  Fig.  4  is  a  detail  view 
of  the  inner  case^  and  Fig.  5 
is  a  detail  view  of  the  outer 
case. 

To  enable  others  to  mxike  and 
use  ray  improvements  in  door- 
holts^  I  will  describe  them  in 
detail. 

A  J  Figs,  1  and  5,  is  a  cylin- 
drical metallic  outer  case.,  hav- 
ing the  holes  a  a  nea/r  its  rea/r 
end<i  «^^  ^^^  ^^?  through  which 
a  screw  a^.  Fig.  1.,  passes  into 
the  inner  case  J?,  to  hold  the 
two  cases  together.  The  inner 
cylindrical  case.,  B^  Figs,  2  and 
4,  is  made  to  fit  dosely  into 
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substituted  for  said  screw. 
Said  casing  A  is  preferably  a 
mere  shell  of  steel,  but  both 
the  material  and  thickness  can 
be  considerably  varied  with- 
out departing  from  my  inven- 
tion. 


the  oute)*  case,  and  /las  on  its 
front  end  a  disk  in  which  is 
the  central  opening^  b.  On  its 
front  end  the  flange  b^  is 
formed^  against  which  the 
outer  case  comes,  A  slot,  b^, 
Fig.  4,  extends  f  Torn  the  dish 


J^T. 


Fi^,^, 


n^.s. 


Inner  casing  B  is  of  brass, 
cast-iron,  or  other  cheap  metal, 
and  has  such  diameter  as  allows 
'  it  to  pass  readily  into  said  outer 
casing  or  sleeve,  and  to  be  con- 
veniently withdraAvn  there- 
from. It  is  provided  at  the 
front  end  with  a  disk,  which 
has  a  central  opening,  J,  for 
the  passage  of  the  bolt,  and 
an  annular  flange,  h^  which 


on  the  front  end  the  whole 
length  of,  the  case.  Another 
slot,  b^,  opposite  the  slot  b^,  eoo- 
tends  backward  from  the  end 
disk,  as  shown  in  Fig.  4. 
These  slots  leave  the  parts  b*  b* 
of  the  inner  case,  as  shown  in 
Fig.  4.  A  groove,  b®,  extends 
across  the  case  hetween  the  parts 
b*  and  \fi  of  the  case.  A  lon- 
gitudinal slot,  b^,  bisects  this 
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prevents  it  from  being  forced 
l>ack  too  far  within  said  exte- 
rior casing.  The  bottom  of 
said  inner  casing  B  has  a  broad 
longitudinal  slot,  J^,  extending 
from  end  to  end,  and  commu- 
nicating with  a  similar  longi- 
tudinal slot,  J*,  in  the  top  of 
said  casing  B,  which  extends 
about  two-thirds  of  the  length 
of  said  casing,  beginning  just 
behind  said  front  disk.  The 
interior  of  the  forward  part 
of  said  inner  casing  is  thus  en- 
tirely removed,  leaving  verti- 
cal walls  JA  b*  on  each  side  of 
the  space  thus  produced.  This 
space  is  separated  by  a  trans- 
verse partition,  J^,  from  a  trans- 
verse groove,  Ifij  in  the  bottom 
of  which  is  a  longitudinal  slot, 
J'.  A  transverse  partition,  J®, 
at  the  rear  of  said  groove  and 
slot,  forms  part  of  the  rear 
end  of  casing  B,  and  has  in 
its  top  screw-threaded  hole  or 
socket  J,®  for  the  reception  of 
fastening  screw  a^, 

C  designates  the  door-bolt, 
having  guide-pins  c  on  its  side, 
and  near  its  rear  end  a  recess, 
^,  in  which  works  the  lower 
end  of  crank-arm  D',  formed 
in  one  piece  with  flat  hub  D. 
Said  lower  end  of  crank-arm 
D'  is  connected  by  pitman  E 
to  the  front  part  of  said  bolt. 
Said  hub  D,  when  in  position 


groove  cmd  is  cut  through  the 
case. 

Cj  Fig.  3,  is  the  holt,  made 
with  the  higs  c  c,  on'y  one  of 
which  is  used.  TJie  projecting 
end  is  round,  the  part  within 
the  case  is  rectangular,  otic  of 
the  narrower  sides  fitting  into 
the  slot  \fly  and  the  other  into 
\fi.  Its  rear  end  is  mode  nar- 
rower and  thinner  to  inaJce 
room  for  the  crank,  as  shown 
in  Fig.  3. 

The  crank  D  is  made  in  the 
usual  form,  a/nd  is  arranged 
in  a  position  to  bring  the  hole 
through  its  larger  end  in  line 
with  the  groove  \fi  on  the  inner 
case  and  with  the  openings  a  a 
in  the  outer  case. 

The  pitman  and  spring  E, 
Fig.  S,isa  straight  /lard-draum 
wire,  and  is  connected  to  the 
holt  and  crank  by  suitable  piv- 
otal connections.  As  shoicn  in 
the  drawings,  its  ends  are  bent 
at  right  angles  to  its  length  and 
pass  into  holes  in  the  boU  and 
crank,  the  spring  being  made 
long  enough  for  the  purpose. 
The  lug  {i  on  the  holt  is  so  ar- 
ranged relative  to  the  connec- 
tions of  the  spring  as  to  give  it 
the  required  degree  of  tension^ 
or  "  set  up,'^^  it  is  called.  The 
tension  bends  the  spring  over 
the  Vug  c,  as  sh/>wn  in  Fig.  3. 
The  key  has  its  sha/nk  square 
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for  use,  extends  up  through 
said  slot  h\  so  that  its  square 
or  similarly  shaped  central 
hole  is  in  a  line  with  trans- 
verse groove  J*  of  inner  casing 
B,  and  opposite  holes  a  a  of 
outer  casing  A.  The  pris- 
matic shank  of  the  key  is 
passed  through  said  holes  and 
groove,  and  operated  as  usual 
to  shoot  or  draw  the  bolt. 

I  do  not  confine  myself  to 
the  exact  details  of  construc- 
tion shown,  as  these  may  be 
somewhat  modified  in  various 
ways  without  departing  from 
the  spirit  of  my  invention. 

The  working  parts  of  my 
mechanism  are  more  firmly 
secured  and  more  perfectly 
protected  than  in  my  former 
patent,  as  hereinbefore  recited. 
I  also  deem  the  shape  of  my 
new  hub  and  crank  preferable 
for  practical  working.] 

Having  [thus]  described  my 
[invention],  what  I  claim  as 
new,  and  desire  to  protect  by 
letters-patent,  is  — 

1.  The  combination,  with  a 
door-bolt  and  operating  mech- 
anism, of  a  cylindrical  exterior 
[casing,]  and  a  recessed  inner 
[casing,]  said  [casings]  com- 
bining to  inclose  the  operating 
mechanism,  and  to  form  a  ful- 
VOL.  cxix— 42 


to  Jit  the  hole  in  the  crank,  with 
a  round  part  near  the  handle 
to  turn  in  the  case,  as  shown 
i/n  Fig,  1. 


Having  described  my  im- 
proved holt  and  its  mode  of 
operation,  what  I  claim  as 
new,  and  desire  to  secure  by 
letters-patent,  is — 

1.  The  combination,  with  a 
door-bolt  and  operating  mech- 
anism, of  a  cylindrical  exterior 
case  and  a  recessed  inner  case^ 
said  cases  combining  to  inclose 
the  operating  mechanism,  and 
to  form  a  fulcrum  and  guide 
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crum  and  guide  therefor,  sub- 
stantially as  set  forth. 

2.  The  combination  of  [cas- 
ing] A,  having  opposite  holes 
a  a,  with  inner  [casing]  B, 
having  transverse  groove  J* 
and  slot  V^  [flat  hub]  D,  [hav- 
ing crank-arm  D',]  and  the 
bolt  and  pitman,  substantially 
as  set  forth. 

3.  [The  combination  of  cy- 
lindrical outer  casing  A  with 
inner  casing  B,  having  annular 
front  flange  J\  side  walls  ¥  l\ 
transverse  partitions  V  and  J®, 
transverse  groove  t*,  and  slot 

^  h\  said  casings  being  securely 
fastened  together  and  adapted 
<o  receive  the  bolt  and  work- 
ing mechanism,  subst^antially 
as  set  forth.]  " 


therefor,  substantially  as  set 
forth. 

2.  The  combination  of  case 
A,  having  opposite  holes  a  a, 
with  inner  case  B,  having 
transverse  groove  J*  and  slot 
y,  crank  D,  and  the  bolt  and 
pitman,  substantially  as  set 
forth. 

3.  The  combination  of  the 
holt  (7,  provided  with  the  lug 
c,  pitman  E^  operating  as  a 
pitman  and  springy  and  crank 
D  to  hold  the  boli,  svbstantially 
as  set  forth, 

4.  In  a  cylindrical  door-boUy 
i\e  pitman  E^  arranged  and 
adapted  to  operate  as  a  pitman 
and  spring^  svhstantiaUy  as 
set  forthP 


It  will  be  observed  that  the  first  and  second  claims  of  the 
reissued  patent  are  substantially  the  same  as  the  first  and  sec- 
ond claims  of  the  original  patent,  but  as  there  is  no  allegation 
or  proof  of  any  infringement  by  the  appellee  of  either  of  these 
they  may  both  be  dismissed  from  further  consideration.  The 
third  claim  of  the  original  patent  is  omitted  from  the  reissue, 
its  place  being  taken  by  the  third  and  fourth  claims  of  the 
latter.  The  whole  question  is,  whether  the  patentee  and  his 
assignee  are  entitled,  under  the  circumstances  of  the  case,  to 
claim  the  pitman  E,  operating  as  a  pitman  and  spring  in  a 
door-bolt,  as  a  distinct  and  separate  invention,  irrespective  of 
its  combination  with  the  exterior  and  interior  cases  mentioned 
in  the  first  and  second  claims.  This  right  is  affirmed  by  the 
appellant  and  denied  by  the  appellee. 

The  invalidity  of  the  reissued  patent  is  maintained  by  the 
appellee  on  two  grounds  :  1st,  that  the  reissue  embraces  a  dif- 
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ferent  invention  in  the  third  and  fourth  claims  from  any  de- 
scribed or  contained  in  the  original  specification;  and,  2d, 
that,  if  it  were  otherwise,  the  patentee  and  assignee  had,  at  the 
time  of  the  application  for  a  reissue,  lost  their  rights  to  correct 
the  defects  in  the  original  by  their  own  laches.  It  was  upon 
the  latter  of  these  grounds  that  the  Circuit  Court  proceeded  in 
dismissing  the  bill.  The  undisputed  facts  on  this  part  of  the 
case  are  stated  by  the  Circuit  Court  in  its  opinion,  and  are  as 
follows : 

"The  inventor,  a  carpenter  by  trade  and  not  an  educated 
man,  invented  the  device  in  November,  1877,  and  applied,  in 
January,  1878,  to  Mr.  Terry,  a  patent  soUcitor  in  New  Haven, 
to  procure  him  a  patent,  specifying,  as  the  invention  to  be 
patented,  the  pitman,  which,  in  connection  Avith  the  crank, 
held  the  bolt  and  answered  the  double  purpose  of  pitman  and 
spring.  Terry,  being  in  ill  health,  and,  therefore,  not  then 
doing  business,  sent  the  case  to  his  agent  in  Washington,  with 
Davis's  instructions.  In  due  time  the  papers  were  returned  to 
Terry  and  were  signed  by  Davis,  who  read  them  and  supposed 
that  the  application  '  covered  the  spring,  which  he  intended  to 
be  patented.'  Terry  did  not  read  the  appUcation.  The  patent 
was  received  by  Davis  in  April,  1878.  It  does  not  ap{)ear 
whether  it  was  then  examined  or  not.  The  plaintiff  did  not 
see  the  patent  until  after  it  was  assigned  to  him,  on  May  28, 
1879.  Whether  he  then  read  it  or  not  he  does  not  know ;  but. 
in  the  latter  part  of  1880,  after  the  defendant  had  begun  to 
infringe,  he  did  read  it,  and  supposed,  from  the  drawings,  that 
the  pitman-spring,  as  a  separate  invention,  was  secured  by  the 
patent,  until  he  was  undeceived  by  Mr.  Terry.  In  the  spring 
of  1878  the  plaintiff  received  from  Davis  a  license  to  use  the 
pitman-spring  upon  another  than  the  patented  bolt.  In  Sejv 
tember,  1880,  Sargent  &  Co.  commenced  work  upon  the  pat- 
terns for  the  infringing  bolt,  and  made  the  first  bolts  Decem- 
ber 1,  1880."    Ives  V.  Sargent,  21  Blatchford,  417. 

The  apphcation  for  the  reissue  was  not  made  until  after  the 
lapse  of  nearly  three  years  from  the  date  of  the  original 
patent;  that  is,  from  April  9,  1878,  until  April  1,  1881.  It 
may  be  assumed,  as  the  effect  of  the  evidence,  that  Davis,  in 
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describing  to  his  solicitor,  Terry,  the  invention  which  he 
wished  to  have  patented,  specifically  designated  and  described 
the  pitman-spring  as  his  substantial  invention,  distinct  from 
the  combination  of  which  it  fonncd  a  part  in  the  fii'st  and  sec- 
ond claims  of  the  patent.  In  his  testimony  on  this  point,  in 
answer  to  the  question,  "What  did  you  describe  to  him  as  the 
invention  which  you  wished  to  have  patented  ?  "  Davis  stat^ 
"  I  explained  to  Mr.  Terry  that  I  had  got  the  spring,  answer- 
ing for  a  spring,  and  also  for  turning  the  bolt,  a  pitman-spring. 
I  didn't  know  the  tenn  at  tliat  time ; "  and  also  that  he  wished 
to  have  patented  "  this  pitman-spring,  and  tliis  guard,  lever, 
and  that  purchase  it  had  in  hohhng  the  bolt  out  or  back ;  also, 
in  mo\ang  tJie  bolt  out  and  back."  Terry,  also,  on  the  same 
point,  says,  that  Davis  "  brought  the  invention  or  bolt  to  me 
and  stated  that  he  wanted  to  get  it  patented.  He  also  stated 
what  his  invention  was,  as  he  considered  it,  that  he  wanted 
patented,  and  the  thing  that  he  wanted  patented  particu- 
larly was  the  pitman  or  connecting-rod,  which  answered  the 
double  purpose  of  pitman  and  spring,  and  in  connection  with 
the  crank  held  the  bolt  when  it  was  shoved  out  of  the  case 
and  when  it  was  drawn  within  the  case."  Terry  also  states 
that  he  sent  "  a  letter  of  instructions  with  the  model,  setting 
forth  Mr.  Davis'  wishes  as  he  had  expressed  them  to  me." 
The  specification,  as  prepared  by  the  solicitor  in  Washington, 
was  returned  to  Terry  and  by  him  exhibited  to  Davis,  who 
signed  the  application,  as  he  states,  after  he  had  examined  it 
and  supposed  it  to  be  right,  "covering  the  spring  which  I 
intended  to  be  patented."  Mr.  Terry  states  that  he  does  not 
recollect  whether  he  himself  read  over  the  specification  and 
examined  the  claims  at  the  time  Mr.  Davis  signed  the  papers, 
or  not.  On  this  application  the  patent  was  issued,  and  it  does 
not  appear  to  have  been  read  or  examined  by  any  of  the  par- 
ties in  interest  until  after  the  appellee  commenced  making  the 
bolts  now  alleged  to  be  an  infringement.  It  was  then  discov- 
ered for  the  first  time  that  the  original  patent  did  not  cover 
the  claim  as  now  made,  and  the  reissue  was  obtained  to  effect 
that  purpose. 

It  is  admitted  in  argument  by  the  counsel  for  the  appellant 


Digitized  by 


Google 


IVES   V.   SARGENT.  661 

Opinion  of  the  Court. 

that  there  was  neghgence ;  it  is  contended,  however,  that  it 
was  not  the  negligence  which  in  law  is  imputable  to  the  paten- 
tee or  the  appellant,  but  the  negligence  of  the  solicitor  em- 
ployed by  the  patentee  to  obtain  the  patent.  Counsel  say, 
''  it  was  the  Washington  sohcitor's  disobedience  to  instructions 
which  caused  the  mistake,  and  Terry's  neglect  to  revise  the 
application  before  sending  for  Davis  to  sign  it,  which  pre- 
vented its  discovery." 

The  rule  of  diligence  required  in  such  cases,  as  the  result  of 
previous  decisions  of  this  court,  is  stated  in  Wollensak  v. 
lieiher^  115  U.  S.  96,  90,  in  these  words:  "It  follows  from 
this,  that  if,  at  the  date  of  the  issue  of  the  original  patent,  the 
patentee  had  been  conscious  of  the  nature  and  extent  of  his 
invention,  an  inspection  of  the  patent,  when  issued,  and  an 
examination  of  its  terms,  made  with  that  reasonable  degree  of 
care  which  is  habitual  to  and  expected  of  men,  in  the  manage- 
ment of  their  own  interests,  in  the  ordinary  affairs  of  hfe, 
would  have  immediately  informed  him  that  the  patent  had 
failed  fully  to  cover  the  area  of  his  invention.  And  this  must 
be  deemed  to  be  notice  to  him  of  the  fact,  for  the  law  imputes 
knowledge  when  opportunity  and  interest,  combined  with 
reasonable  care,  would  necessarily  impart  it.  Not  to  improve 
such  opportunity,  under  the  stimulus  of  self-interest,  with 
reasonable  dihgence,  constitutes  laches,  which  in  equity  dis- 
ables the  party  who  seeks  to  revive  the  right  which  he  has 
allowed  to  he  unclaimed  from  enforcing  it  to  the  detriment 
of  those  who  have  in  consequence  been  allowed  to  act  as 
though  it  were  abandoned." 

In  Mahn  v.  Ilarwood,  112  U.  S.  354,  362,  it  was  stated, 
that,  "  If  a  patentee  has  not  claimed  as  much  as  he  is  entitled 
to  claim,  he  is  bound  to  discover  the  fact  in  a  reasonable  time 
or  he  loses  all  right  to  a  reissue ;  and  if  the  Commissioner  of 
Patents,  after  the  lapse  of  such  reasonable  time,  undertakes  to 
grant  a  reissue  for  the  purpose  of  correcting  the  supposed  mis- 
take, he  exceeds  h*is  power,  and  acts  under  a  mistaken  view  of 
the  law ;  the  court,  seeing  this,  has  a  right,  and  it  is  its  duty, 
to  declare  the  reissue  j^r^?  tanto  void  in  any  suit  founded  upon 
it." 
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It  is  also  settled  that,  while  no  invariable  rule  can  be  laid 
do^vn  as  to  what  is  a  reasonable  time  within  which  the  paten- 
tee should  seek  for  the  correction  of  a  claim  which  he  con- 
siders too  narrow,  a  delay  of  two  years,  by  analogy  to  the 
law  of  public  use  before  an  application  for  a  patent,  sjiould  be 
construed  equally  favorable  to  the  pubUc,  and  that  excuse  for 
any  longer  delay  than  that  should  be  made  manifest  by  the 
special  circumstances  of  the  case.  WoUeiuak  v.  lieiher^  115 
U.  S.  96,  100 ;  Mahii  v.  Ilarwood,  112  U.  S.  354,  363. 

In  the  present  case  no  special  circumstances  in  excuse  for 
the  delay  are  alleged.  The  excuse  proffered  is  simply  an 
attempt  to  shift  the  responsibihty  of  the  mistake,  as  originally 
made,  from  the  patentee  to  his  soUcitor;  but  no  excuse  is 
offered  why  the  patentee  did  not  discover  the  negUgence  and 
error  of  his  solicitor  in  due  time.  On  the  contrary,  he  assumed, 
without  examination,  that  the  specification  and  claims  of  his 
patent  were  just  what  he  had  desired  and  intended  they  should 
be,  and  rested  quietly  in  ignorance  of  the  error  and  of  his 
rights  for  nearly  three  years,  and  then  did  not  discover  them 
until  after  others  had  discovered  that  he  had  lost  the  right 
to  repair  his  error  by  his  neglect  to  assert  it  within  a  reason- 
able time. 

We  are,  therefore,  of  opinion  that  the  Circuit  Court  was 
clearly  in  the  right  in  deciding  the  reissue  void  as  to  the  third 
and  fourth  claims,  on  the  ground  that  the  right  to  apply  for 
it  had  been  lost  by  the  laches  of  the  patentee  and  his  assignee. 

We  are  also  of  opinion,  however,  that  the  reissue  is  void  on 
the  other  ground,  viz.,  that  it  contains  new  matter  introduced 
into  the  specification,  and  that  it  is  not  for  the  same  invention 
as  that  described  in  the  original  patent.  In  support  of  the 
reissued  patent,  on  this  ground,  it  is  contended,  on  the  part  of 
the  appellant,  that  the  invention  of  the  pitman-spring  device 
is  shown  in  the  drawings,  which  are  the  same  both  in  the 
original  and  the  reissued  patents.  All  that  can  be  said  in 
respect  to  the  drawings  is,  that  they  show  the  pitman-spring 
device  as  a  part  of  the  bolt  intended  to  be  covered  by  the 
patent,  and  described  as  a  combination  of  which  that  device 
forms  a  part.    There  is  nothing  whatever  m  the  drawings  to 
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show  that  the  patentee  claimed  to  be  the  inventor  of  that 
part  separate  from  the  combination,  as  a  distinct  novelty,  use- 
ful by  itself,  or  in  any  other  combination;  neither  is  it  so 
described  in  the  specification.  The  operating  mechanism  of 
the  bolt,  as  distinct  from  the  casings,  which  are  described  as 
forming  a  fulcrum  and  guide  to  it,  is  described  as  "  a  bolt,  pit- 
man, and  hub  so  constructed  and  arranged  as  to  operate 
in  the  same  (said  casings)  without  pivot  pins  or  any  addi- 
tional devices."  It  is  argued,  on  this  language,  that  the  only 
additional  device  usual  in  such  cases  is  a  spring,  and  that, 
therefore,  the  meaning  of  the  specification  is  that  no  separate 
spring  was  required,  and  from  that  the  inference  is  to  be  made 
that  the  pitman  should  operate  both  as  a  pitman  and  a 
spring ;  but  this  inference  is  entirely  too  obscure  and  remote. 
It  is  not  obvious  that  the  additional  device  referred  to  was  a 
spring,  and  there  is  nothing  in  the  language  to  suggest,  what 
is  clearly  and  fully  expressed  in  the  amended  specification, 
that  "the  pitman  and  spring  E,  Fig.  3,  is  a  straight  hard- 
drawn  wire,  and  is  connected  to  the  bolt  and  crank  by  suitable 
pivotal  connections."  So  that  in  the  original  description  there 
is  nothing  to  show  of  what  material  the  pitman  is  made  so  as 
to  operate  as  a  spring,  and  there  is  no  assertion  in  it  of  its 
performing  the  double  function  of  pitman  and  spring. 

In  this  view,  therefore,  the  case  comes  within  the  rule  as 
stated  in  Com  v.  Wilson,  113  F.  S.  268,  277.  There,  as  here, 
the  lapse  of  time  and  laches  based  upon  it  were  considered 
immaterial,  because  the  reissued  patent  was  for  a  different 
invention  from  that  described  in  the  original.  "  The  descrip- 
tion had  to  be  changed  in  the  reissue,  to  warrant  the  new 
claims  in  the  reissue.  The  description  in  the  reissue  is  not  a 
more  clear  and  satisfactory  statement  of  what  is  described  in 
the  original  patent,  but  is  a  description  of  a  different  thing." 

We  are,  therefore,  constrained  to  the  conclusion  that  the  ad- 
dition of  the  third  and  fourth  claims,  with  the  corresponding 
alterations  in  the  specification,  is  such  an  expansion  of  the^ 
invention  as  originally  described  as  to  destroy  its  identity,  and 
to  that  extent  to  avoid  the  reissued  patent. 

JFor  these  reasons^  the  decree  of  the  Circuit  Court  is  affirmed. 
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HARTSHOIIN  V.  SAGmAW  BAKEEL  COMPANY. 

APPEAL     FROM    THE   CIRCUIT    COURT     OF    THE    UNITED     STATES   FOB 
THE   EASTERN   DISTRICT   OF   MICHIGAN. 

Argued  November  30, 1886.  —  Decided  January  10, 1887. 

When  two  persons  invent  the  same  invention  at  abont  the  same  time,  and 
employ  the  same  solicitor,  who  in  good  faith  assigns  the  priority  of  in- 
vention to  the  wrong  person,  and  makes  claims, and  takes  out  patents  for 
each  on  that  theory,  limiting  the  claim  of  the  real  inventor  to  a  narrower 
claim,  not  wlthlu  the  claim  of  the  other  inventor,  and  both  acquiesce  in 
this  decision  for  a  period  of  nine  or  ten  years,  the  acquiescence  of  the 
real  inventor  must  be  regarded,  so  far  ns  his  claims  are  concerned,  as  an 
abandonment  of  any  right  on  his  part  to  a  patent  for  the  broad  and  real 
invention;  and  so  fur  as  the  patentee  of  it  is  concerned,  the  validity  of 
his  patent  falls,  because  he  was  not  the  inventor,  and  was  not  entitled 
to  the  patent. 

The  shade  roller  manufactured  by  the  appellee,  does  not  infringe  patent 
No.  69,189,  granted  to  Jacob  David,  September  24,  1867,  and  assigned  to 
the  appellants. 

This  was  a  bill  in  equity  to  enjoin  alleged  infringements  of 
letters-patent.  The  bill  was  dismissed,  and  the  complainant 
appealed.    The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  James  T.  Law  for  appellant.  Mr,  S.  D.  Law  was  with 
him  on  the  brief. 

Mr,  CharUs  J,  Hunt  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  dis- 
missing the  complainant's  bill,  which  was  a  bill  in  equity  for 
the  purpose  of  enjoining  the  alleged  infringement  of  three 
several  letters-patent  for  improvements  in  shade  rollers,  desig- 
nated as  follows :  1st.  Reissued  patent  No.  7370,  dated  Octo- 
ber 31,  1876,  granted  to  the  complainant,  called  the  Hartshorn 
reissue.  2d.  Keissued  patent  No.  7367,  dated  October  31, 1876, 
granted  to  the  complainant  as  assignee  of  WilUam  Campbell, 
called  the   Campbell  reissue.    3d.   Patent  No.  69,189,  dated 
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September  24,  1867,  granted  to  Jacob  David,  and  assigned  to 
the  complainant,  called  the  David  patent. 

The  questions  in  the  case  involve  the  validity  of  the  reissued 
patents  and  the  alleged  infringement  of  the  David  patent. 
The  Hartshorn  reissue  was  the  reissue  of  original  letters-patent 
No.  68,502,  dated  September  3,  1867.  The  Campbell  reissue 
was  the  reissue  of  original  letters-patent  No.  69,176,  dated 
September  24,  1867.  In  each  case  there  was,  therefore,  a 
delay  of  about  nine  years  in  obtaining  the  reissue. 

In  order  to  understand  and  resolve  the  questions  arising  in 
the  case  it  will  be  necessary  to  consider  the  state  of  the  art  at 
the  time  of  the  issue  of  the  patents.  This  may  be  briefly 
stated  as  follows :  The  inventions  in  question  are  in  that  class 
of  shade  rollers  which  are  rolled  up  by  the  unAvinding  of  a 
coiled  spring;  the  roller  was  hollow  and  the  spring  placed 
within  it,  one  end  being  attached  to  the  roller  and  the  other 
end  to  the  shaft  or  rod  on  which  the  roller  revolved.  Some- 
times this  rod  passed  entirely  through  the  roller,  and  some- 
times only  partially  through.  As  the  curtain  was  drawn  down 
the  spring  was  wound  up,  and  when  the  tension  upon  the  cur- 
tain was  released  and  the  curtain,  allowed  to  roll  up,  the  spring 
was  unwound,  thereby  producing  the  desired  result.  The  up- 
ward movement  of  the  curtain  was  controlled  by  a  pawl  and 
ratchet  at  one  end  of  the  roller,  the  pawl  or  the  ratchet  being 
attached  to  the  Jacket.  The  pawl  might  be  operated  by  a 
cord  hung  at  the  side  of  the  window  ;  by  pulling  down  on  this 
cord  the  pawl  was  disengaged  from  the  ratchet  and  the  curtain 
immediately  rolled  up  under  the  action  of  the  spring.  Harts- 
horn, the  appellant,  obtained  a  patent,  not  in  controversy  in 
this  suit,  but  to  be  considered  in  reference  to  the  state  of  the 
art,  dated  October  11,  1864.  The  invention  described  in  that 
patent  consisted  in  the  application  of  a  pawl  and  ratchet  or 
notched  hub  arranged  in  such  a  manner  that  the  shade  may 
be  stopped  and  retained  at  any  desired  height  or  point  within 
the  scope  of  its  movement  by  a  single  manipulation  of  the 
shade,  the  usual  cord  for  operating  or  turning  the  shade  roller 
being  dispensed  with  entirely,  as  well  as  counterpoises,  which 
had  in  some  instances  been  employed,  in  connection  with  spring 
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rollers,  for  holding  the  shade  at  the  desired  point.  He  made 
a  ratchet  Avith  two  notches,  one  on  each  side  m  the  periphery 
of  the  ratchet  wheel,  and  constructed  a  paAv^l  to  engage  with 
such  notches.  The  pawl  was  on  the  bracket,  and  the  ratchet 
was  on  the  roller.  When  the  curtain  was  drawn  down  the 
spring  in  the  roller  was  wound  up,  and  when  the  curtain  was 
released,  while  the  pawl  rested  on  the  perimeter  of  the  ratchet- 
wheel,  the  curtain  would  roll  up,  and  continue  so  to  do  as  long 
as  the  velocity  of  the  curtain  was  suificient  to  carry  the  notches 
in  the  ratchet  past  the  pawl  before  it  could  fall  into  them. 

Such  was  the  condition  of  the  art  when  Campbell  obtained 
his  original  patent  dated  September  24,  1807.  lie  described 
his  invention  as  having  "for  its  object  to  furnish  an  improved 
device,  by  means  of  which  the  spring  roller  of  a  window-shade 
may  be  made  to  hold  the  shade  stationary  at  any  desired  ele- 
vation, and  yet  allow  the  same  to  be  draAATi  down  or  run  up, 
without  obstruction  or  stoppage,  as  far  as  may  be  desired; 
and  it  consists  in  the  combination  of  the  loose  or  sUding  pins 
or  bolts,  having  heads  formed  upon  them,  with  the  flattened 
shaft  of  the  roller,  as  hereinafter  more  fully  described."  The 
description,  as  contained^  in  the  specifications,  is  as  follows, 
having  reference  to  the  annexed  drawings :  "  A  is  the  window- 
shade.  B  is  the  hollow  roller,  one  etid  of  which  is  pivoted  to 
the  bracket  C,  and  the  other  end  of  w^hich  revolves  u[X)n  the 
shaft  D,  that  carries  the  coiled  spring,  and  the  projecting  end 
of  which  is  secured  in  thd  jaws  of  the  bracket  E,  so  that,  by 
drawing  down  the  shade  A,  and  thus  revolving  the  roller  B, 
the  coiled  spring  may  be  wound  closer  around  the  shaft  D. 
In  the  block,  or  part  of  the  roller  B  that  closes  or  forms  the 
end  of  the  said  hollow  roller  B,  and  forms  its  bearing  upon 
the  shaft  D,  are  formed  two  holes  leading,  upon  opix>site  sides, 
from  its  outer  or  convex  surface  to  a  httle  at  one  side  of  its 
centre,  as  shown  in  Fig.  2.  The  outer  ends  of  these  holes  are 
countersunk,  as  shown.  The  two  opposite  sides  of  the  shaft  D 
within  the  block  or  part  V  are  flattened  or  notch^,  as  shown 
in  Fig.  2.  F  are  two  pins  or  bolts,  the  bodies  of  which  fit 
into  the  holes  in  the  block  h\  and  their  heads  fit  into  the  coim- 
tersunk  parts  of  said  holes.    The  bolts  or  pins  F  are  of  such  a 
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length  that  when  their  heads  rest  against  the  case  or  shell  of 
the  roller  B,  their  points  may  be  free  from  the  shaft  D,  and 
when  their  heads  rest  upon  the  bottom  of  the  countersunk 
part  of  the  said  holes,  their  inner  ends  or  points  may  overlap 
the  flattened  sides  of  the  shaft  D,  so  as  to  bind  said  shaft  and 
prevent  its  revolution.  Whenever  the  shaft  D  is  draw^n  down 
or  allowed  to  run  up  with  a  little  rapidity,  the  centrifugal 
force  engendered  by  the  revolution  of  the  roller  B  projects  the 
pins  F  outward,  so  that  their  heads  rest  against  the  case  or 
shell  of  the  roller  B,  leaving  the  block  V  free  to  revolve  upon 
the  shaft  D,  but  when  the  motion  of  the  roller  B  is  checked, 
the  pin  F  that  happens  to  be  uppermost  drops  down,  so  that 
its  point  or  forward  end  rests  upon  the  shaft  D,  and  as  soon 
as  the  said  point  reaches  the  flattened  side  of  said  shaft  it 
drops  down  a  Uttle  further,  so  as  to  overlap  the  said  flattened 
side  of  the  said  shaft  and  hold  it  securely  in  place. 

"  Having  thus  described  my  invention,  I  claim  as  new  and 
desire  to  secure  by  lettei^patent  — 

"  The  combination  of  the  loose  or  sliding  pins  or  bolts  F, 
having  heads  formed  upon  them,  with  the  flattened  or  notched 
shaft  D,  substantially  as  herein  shown  and  described,  and  for 
the  purpose  set  forth." 

On  the  3d  of  September,  1867,  Hartshorn,  the  appellant, 
also  obtained  his  original  patent  for  an  improved  shade  fixture. 
In  that  specification  he  describes  his  invention  as  relating  "  to 
a  new  and  useful  improvement  in  that  class  of  shade  fixtures 
in  which  the  shade  roller  is  provided  with  a  spiral  spring  for 
automatically  winding  up  the  shade.  The  present  invention 
is  an  improvement  on  a  shade  fixture  of  this  class,  for  which 
letters-patent  were  granted  to  me,  bearing  date  October  11, 
1864,  and  is  designed  to  obviate  an  objection  attending  the 
original  device,  which  consists  in  the  unwinding  of  the  spring 
whenever  the  shade  roller  is  removed  from  its  brackets  or  bear- 
ings, a  contingency  which  involves  the  necessity  of  winding  up 
the  spring  previous  to  the  replacing  of  the  roller  in  its  bearings, 
and  which  cannot  be  done  by  an  unskilled  person  without  con- 
siderable difficulty."  He  then  proceeds  to  describe  in  the  speci- 
fication, by  reference  to  the  illustrations,  the  device  which 
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embodies  this  invention,  and  adds  as  follows :  "  The  difference, 
however,  between  the  within  described  arrangement  and  that 
of  the  original  invention  is  essential.  In  the  original  plan,  the 
spring  unwinds  immediately  as  soon  as  the  roller  is  removed 
from  its  bracket  or  bearings,  as  the  pawl,  instead  of  being 
attached  to  the  roller  or  any  part  connected  therewith,  is 
attached  to  the  bracket,  the  notched  hub  being  attached  to 
the  journal  of  the  roUer,  and  when  the  notched  hub  is  removed 
from  the  pawl  the  spring  immediately  unwinds.  In  my  pres- 
ent improvement  the  pawl  and  notched  hub,  being  both  con- 
nected with  the  roller,  the  spring  is  retained  or  prevented  from 
unwinding  equally  as  well  when  the  roUer  is  removed  from  its 
brackets  or  bearings  as  when  adjusted  in  them."  His  claim  is 
as  follows :  "  The  attaching  of  a  pawl  and  a  ratchet  or  notched 
hub  to  a  window-shade  roller,  provided  with  a  spring  or  to 
parts  connected  with  said  roller,  in  such  a  manner  that  the 
tension  of  the  spring  wiE,  without  any  manipulation  or  adjust- 
ment of  parts  whatever,  always  be  preserved,  whether  the 
roUer  be  fitted  in  the  brackets  or  bearings  or  removed  there- 
from substantially  as  set  forth." 

The  principle  embodied  in  the  Hartshorn  patent  of  1864: 
was  that  of  an  automatic  pawl  and  ratchet,  or  a  pawl  so  con- 
structed and  arranged,  with  respect  to  the  ratchet,  that  the 
pawl  would  be  caused  to  engage  with  the  ratchet  to  stop  and 
hold  the  shade  at  any  desired  height  or  point,  or  would  be 
prevented  from  engaging  with  the  ratchet  by  merely  varying 
the  speed  of  the  revolution  of  the  roller,  which  was  effected 
through  the  simple  manipulation  of  the  shade  alone  by  the 
hand  of  the  operator,  the  pawl  engaging  with  the  ratchet 
when  the  roller  was  revolved  slowly,  and  not  engaging  when 
the  roller  was  made  to  revolve  quickly.  He  thus  dispensed 
entirely  with  cords  for  operating  the  roller,  and  with  counter- 
poises, and  with  the  old  spring  pawl  and  ratchet  which  re- 
quired the  use  of  both  hands  in  manipulating  the  roller  and 
controlling  the  shade  in  its  ascent  under  the  force  of  the 
spring,  as  by  its  use  the  shade  could  be  raised  or  lowered  by 
the  manipulation  of  the  shade  alone  in  the  hands  of  the  opera- 
tor.    In  what  was  previously  known  as  the  coach  fixture,  it 
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was  necessary,  while  one  hand  of  the  operator  lifted  the  pawl 
from  the  ratchet  by  means  of  the  cord,  to  hold  the  shade  with 
the  other  hand,  or  else  the  shade  would  quickly  fly  up  for  its 
whole  extent.  The  particular  construction  or  arrangement  of 
pawl  and  ratchet  described  by  Hartshorn,  in  his  patent  of 
1864,  as  his  invention,  consisted  of  a  ratchet  or  notched  hub 
on  the  end  of  the  roller  and  revolving  with  it,  and  a  pawl 
placed  upon  the  bracket  or  stationary  part  of  the  fixture  and 
dropping  into  the  ratchet  or  notched  hub  by  gravity.  The 
pawl  being  moimted  on  a  different  part  of  the  fixture  from 
that  on  which  the  ratchet  was  mounted,  the  latter  being  on 
the  revolving  roller  and  the  former  on  the'  stationary  part  of 
the  bracket,  it  was  the  necessary  result,  from  such  a  construc- 
tion, that,  when  the  roller,  as  a  whole,  was  removed  out  of  its 
bearings,  there  would  be  a  disconnection  and  disengagement 
of  the  pawl  and  ratchet,  and  the  spring  would  uncoil  or  run 
down,  necessitating  the  winding  up  of  the  spring  before  the 
roller  was  again  replaced  in  its  bearings,  which  was  a  difficult 
thing  to  be  done,  particularly  by  those  having  the  fixture  in 
use.  It  was  also  inherent  in  the  arrangement  of  the  pawl  and 
ratchet  used  in  this  roller  —  the  pawl  being  stationary  and 
resting  on  the  upper  side  of  the  revolving  notched  hub  or 
ratchet  as  the  roller  and  its  notched  hub  or  ratchet  revolved 
under  the  stationary  pawl  —  that  there  would  be  more  or  less 
noise  in  its  operation,  caused  by  the  notched  hub  striking 
against  and  throwing  up  the  pawl. 

It  will,  therefore,  be  perceived  that  the  Hartshorn  patent  of 
September  3,  1867,  and  the  Campbell  patent  of  September  24, 
1867,  are  for  improvements  upon  the  inyention  described  in 
the  Hartshorn  patent  of  1864,  and  in  any  comparison  between 
the  two  former  the  invention  embodied  in  the  original  Hart- 
shorn patent  of  1864  must  be  eliminated  as  common  to  both. 
The  circumstances  relied  upon  to  justify  and  make  vahd  the 
reissues  in  1876  of  the  Hartshorn  patent  of  1867,  and  the 
Campbell  patent  of  the  same  year,  are  conceded  to  be  as  fol- 
lows: In  1873  a  suit  was  brought  in  the  district  of  Massa- 
chusetts upon  the  David  patent  by  the  Sal^n  Shade  Roller 
Company^  then  the  owner  of  it,  against  one  William  G.  Harrisy 
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who  was  selling  rollers  made  by  Hartshorn,  the  present  appel- 
lant, who  assumed  the  defence  of  that  suit.  The  rollers  sold 
by  Harris  had  the  pawl  arranged  so  as  to  move  towards  and 
away  fi*om  the  axis  of  the  roUer,  as  described  and  claimed  in 
the  David  patent,  but  this  pawl  was  different  in  form  from 
that  shown  in  the  David  patent,  and  engaged  with  the  spindle 
instead  of  Avitb  the  bracket.  The  transcript  of  the  record  in 
that  suit  is  in  evidence  in  this,  and  shows  that  it  was  made  to 
appear,  in  the  effort  to  fix  the  dates  of  the  inventions  de- 
scribed in  the  three  patents  of  David,  of  Campbell,  and  of 
Ilartshom,  that  Campbell  made  his  invention  on  the  1st  of 
May,  1867,  while  Hartshorn  was  not  able  to  fix  the  date  of  his 
invention  as  earUer  than  about  the  1st  of  August,  1867.  It 
was  thus  shown  that  while  Hartshorn  had  the  elder  patent  fie 
was  the  jimior  inventor,  and  as  the  claim  in  the  Ilartshom 
patent  of  1867  covered  the  invention  described  in  the  Campbell 
patent,  there  was  a  conflict  between  the  two  which  it  was 
sought  to  reconcile  by  reissues,  Hartshorn  becoming  the  owner 
by  assignment  of  the  Campbell  patent.  Accordingly,  in  the 
reissue  of  the  Hartshorn  patent  of  1867,  made  October  31, 
1876,  being  one  of  the  patents  now  sued  upon,  the  patentee 
enters  the  following  disclaimer.  He  says:  "I  do  not  claim 
generally  the  arrangement  of  both  the  pawl  and  ratchet  upon 
or  in  connection  with  the  roller,  so  that  the  roller  can  be  re- 
moved from  its  brackets  without  permitting  the  spring  to  un- 
wind, as  I  beheve  such  an  arrangement  of  pawl  or  detent  and 
ratchet,  as  shown  in  the  patent  of  William  Campbell  granted 
to  him  September  24,  1867,  had  been  known  previous  to  being 
made  by  myself."  He  then  adds  his  claim,  modified  as  fol- 
lows :  "  In  a  spring  shade  roller  having  a  pawl  or  detent  and 
ratchet,  or  their  equivalent,  constructed  and  arranged  so  as  to 
engage  automatically  for  holding  the  shade  at  any  desired 
point  or  height,  the  combination  with  a  ratchet,  or  its  equiva- 
lent, upon  the  stationary  spindle  or  stationary  part  of  the  fix- 
ture, of  a  hinged  or  pivoted  pawl  placed  upon  the  end  of  the 
roller  and  acting  substantially  at  right  angles  to  the  ratchet 
or  notched  hub." 

In  the  Campbell  reissue  of  October  31,  1876,  the  claims  are 
stated  as  follows  : 
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"  1.  In  a  spring  shade  roller,  having  a  pawl  or  detent  and 
a  ratchet,  or  their  equivalent,  so  arranged  as  to  allow  the  shade 
to  be  drawn  down  or  run  up  without  obstruction,  and  which 
engage  automatically  with  each  other  to  hold  the  shade  in  any 
desired  position,  the  arrangement  of  such  pawl  or  detent  on 
the  roller  which  carries  the  notched  spindle  or  ratchet,  so  that, 
w^hen  the  roller  is  removed  from  its  brackets,  the  tension  of 
the  spring  will  be  preserved. 

"  2.  In  a  spring  shade  roller,  having  a  detent  and  ratchet, 
or  their  equivalent,  constructed  and  arranged  to  engage  auto- 
matically with  each  other  for  holding  the  shade,  the  combina- 
tion, with  the  ratchet,  or  its  equivalent,  of  a  loose  paAvl  or 
detent,  moving  in  a  chamber  or  guide,  and  adapted  to  engage 
with  the  spindle. 

"  3.  The  combination  of  the  loose  or  shding  pins  or  detents 
F,  constructed  as  described,  with  the  flattened  or  notched 
shaft  or  spindle,  substantially  as  herein  shown  and  described." 

It  thus  appears  that  the  third  claim  of  the  reissued  Camp- 
bell patent  of  1876  is  identical  with  the  entire  claim  of  the 
original  Campbell  patent  of  1867,  the  first  and  second  claims 
in  the  reissued  patent  being  entirely  new.  *^ 

In  the  original  Hartshorn  patent  of  September  3,  1867,  he 
characterizes  the  invention  as  an  improvement  upon  that  con- 
tained in  his  patent  of  1864,  in  this,  that  the  pawl  and  notched 
hub,  being  both  connected  with  the  roller,  the  spring  is  re- 
tained or  prevented  from  unwinding  equally  as  well  w^hen  the 
roller  is  removed  from  its  brackets  or  bearings  as  when  ad- 
justed in  them ;  and  he  states  his  claim  as  follows :  "  The 
attaching  of  a  pawl  and  a  ratchet  or  notehed  hub  to  a  win- 
dow-shade roller  provided  with  a  spring,  or  to  parts  connected 
with  said  roller,  in  such  a  manner  that  the  tension  of  the 
spring  will,  without  any  manipulation  or  adjustment  of  parts 
w^hatever,  always  be  preserved,  whether  the  roller  be  fitted 
in  the  brackets  or  bearings  or  removed  therefrom,  substan- 
tially as  set  forth."  This  claim  in  the  reissued  patent  of 
October  31,  1876,  is  changed  so  as  to  read  as  follows  :  "In  a 
spring  shade  roller  having  a  paAvl  or  detent  and  ratchet,  or 
their  equivalent,  constructed  and  arranged  so  as  to  engage 
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automatically  for  holding  the  shade  at  any  desired  point  or 
height,  the  combination  with  a  ratchet,  or  its  equivalent,  upon 
the  stationary  spindle  or  stationary  part  of  the  fixture,  of  a 
hinged  or  pivoted  pawl  placed  upon  the  end  of  the  roller  and 
acting  substantially  at  right  angles  to  the  ratchet  or  notched 
hub.'' 

In  the  case  of  Ilar^tshom  v.  The  Eagle  Shade  Boiler  Com- 
pany  c6  Others^  18  Fed.  Kep.  90,  decided  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts, 
the  validity  of  the  Campbell  reissue  of  1876  was  questioned 
and  affirmed.  It  appears  also  in  that  case  that  the  original 
patent  of  Hartshorn  of  186^1:  had  been  surrendered  and  a  reissue 
obtained,  Xo.  2756,  August  27,  1867,  being  the  same  in  evi- 
dence in  this  cause,  for  the  purpose  of  showing  the  state  of 
the  art  at  that  time.  This  reissue,  No.  2756,  Avas  also  ques- 
tioned in  the  case  just  referred  to,  and  held  to  be  invalid  on 
the  ground  that  the  reissued  patent  ext^ded  the  claim  of  the 
original  patent,  so  as  to  cover  a  shade  roller  where  the  pawl 
.  and  the  ratchet  are  both  affixed  to  the  roller,  so  that  the  roller 
might  be  detached  from  the  bracket  without  unwincUng ;  and 
that  Avithin  the  decision  of  MilUr  v.  Brass  Company^  104  U. 
S.  350,  there  had  been  an  unreasonable  delay  in  obtaining  the 
reissue  amounting  to  laches.  That  reissue  was  accordingly 
held  void,  but  the  Campbell  reissue  of  1876  was  held  valid, 
notwithstanding  the  admitted  enlargement  of  the  claim  and 
the  delay  in  obtaining  the  reissue  for  nearly  ten  years.  The 
ground  of  the  decision  was  that  the  patentee  did  not  discover 
until  in  1874  that  he  was  entitled  to  a  priority  of  invention 
over  Hartshorn,  whose  patent  of  1867  covered  the  same  claim. 
His  soUcitor,  who  was  also  the  soUcitor  for  Hartshorn,  in  ob- 
taining the  two  patents  had  assumed  that  Hartshorn  was  the 
first  inventor,  because  his  application  was  received  first,  and 
had  framed  the  application  of  Hartshorn  accordingly,  and 
caused  that  of  Campbell  to  correspond,  limiting  his  claim  to 
the  particular  form  of  the  device,  and  granting  to  Hartshorn 
the  broad  claim  now  found  in  the  Campbell  reissue.  This 
mistake  seems  to  have  been  discovered,  as  already  stated,  by 
the  taking  of  the  testimony  of  the  parties* in  the  case  of  the 
VOL.  cxix— 43 
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Salem  Shade  Roller  Company  v.  Harris^  ubi  mxpra^  the  pro- 
ceedings and  decree  in  which  are  in  evidence  in  this  cause. 
The  reissue  of  both  patents  was  apphed  for  and  obtained  within 
two  years  after  the  discovery  of  this  alleged  mistake,  and  as 
the  exclusive  right  to  the  invention  was  apparently  covered 
by  the  claim  of  the  Hartshorn  patent  of  1867,  it  was  inferred 
and  held  by  the  learned  Circuit  Court  of  the  Massachusetts 
District  that  there  were  no  laches  in  the  delay,  and  no  evidence 
of  an  abandonment  to  the  public  of  the  invention.  In  the 
opinion  of  that  court  it  is  said,  18  Fed.  Rep.  92:  "Campbell, 
misunderstanding  perhaps  his  rights,  or  the  true  state  of 
things,  acquiesced  through  his  solicitors,  who  were  common 
to  both  parties,  in  the  broad  claim  of  Hartshorn.  When  the 
mistake  was  discovered,  it  was  corrected  by  a  simple  exchange 
of  claims.  We  are  of  opinion  that,  under  these  unusual  cir- 
cumstances, the  lateness  of  the  application  is  explained  and 
shown  to  have  been  bi?ought  about  by  an  actual  mistake  with- 
out fraud,  and  to  have  been  one  from  which  no  innocent  per- 
son could  have  suffered." 

We  are  not  satisfied,  however,  with  either  this  reasoning  or 
the  conclusion.  Campbell's  acquiescence  in  Hartshorn's  claim 
must  be  regarded,  so  far  as  he  is  concerned,  as  an  abandonment 
of  any  right  on  his  part  to  a  patent  for  the  same  invention, 
and,  having  dehberately  rested  in  that  acquiescence  for  a  period 
of  between  nine  and  ten  years,  it  is  too  late,  according  to  the 
settled  course  of  decisions  in  this  court,  to  r^ume  his  rights. 
It  is,  accordingly,  no  answer  to  this  view  to  say  that,  in  the 
meantime,  the  invention  was  not  dedicated  to  the  public  by 
Campbell's  abandonment,  because  it  was  covered  by  Harts- 
horn's claim;  for,  according  to  the  supposition,  nartshom's 
was  a  false  claim,  and  though  it  may  not  be  regarded  as 
fraudulent,  but  founded  upon  an  honest  mistake,  nevertheless 
the  validity  of  his  patent  must  have  failed  whenever  called  in 
question  and  the  facts  were  made  known,  as  they  did  become 
known,  in  the  suit  against  Harris.  The  mutual  mistakes  of 
the  two  parties  cannot  be  considered  as  correcting  each  other. 
Hartshorn  claimed  an  invention  to  which  he  now  confesses  he 
was  not  entitled,  and  for  that  reason  his  original  patent  was 
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invalid.  Campbell  contented  himself  with  the  narrow  claim 
originally  contained  in  his  patent  of  1867,  and  thereby  ac- 
knowledged that  he  was  not  entitled  to  the  broader  claim 
which  he  now  asserts  under  his  reissue.  He  had  the  means 
and  the  opportunity  at  the  time  the  appUcation  for  his  original 
patent  was  pending  to  have  asserted  his  claim  to  priority  of 
invention ;  he  chose  not  to  do  so.  He  acquiesced  in  the  claim 
of  his  adversary ;  he  cannot  now  claim  what  he  then  aban- 
doned. 

The  question  of  laches  is  perhaps  immaterial,  for  the  reissue 
of  the  Campbell  patent  was  not  for  the  same  invention  de- 
scribed and  claimed  in  the  original.  This  does  not  rest  merely 
on  the  enlargement  and  change  in  the  nature  of  the  claim. 
The  specification  itself  was  substantially  altered.  The  altera- 
tions, it  is  said  in  argument,  had  the  effect  only  of  giving  a 
more  full,  complete,  and  accurate  description  of  the  same 
mechanism ;  but,  in  point  of  fact,  the  alterations  changed  the 
shape  of  the  specification  in  such  a  way  as  to  admit  the  new 
and  enlarged  claim  in  a  manner  in  which  it  could  not  have 
been  made  upon  the  original  description.  A  comparison 
between  the  original  and  reissued  patents  shows  that  the  speci- 
fication of  the  latter  has  been  materially  changed  so  as  to 
cover,  as  the  invention  of  the  patentee,  that  function  of  the 
structure  by  which  the  spring  will  be  locked  when  the  roller  as 
a  whole  is  removed  from  the  brackets,  in  respect  to  which  the 
original  patent  is  entirely  silent.  We  are,  therefore,  of  the 
opinion  that  the  first  claim  of  the  Campbell  reissue,  the  only 
one  alleged  to  be  infringed  in  this  case,  is  void. 

We  are  also  of  opinion  that  the  Hartshorn  reissued  patent, 
No.  7370,  of  October  31,  1876,  is  void  on  a  different  ground. 
That  reissue  disclaims  what  was  claimed  in  the  original  patent, 
viz. :  The  arrangement  of  both  the  pawl  and  the  ratchet  upon 
or  in  connection  with  the  roUer,  so  that  the  roller  can  be 
removed  from  its  brackets  without  permitting  the  spring  to 
unwind,  for  the  reason  that  such  an  arrangement  had  been 
previously  invented  by  Campbell ;  and,  instead  of  that  claim, 
the  reissued  patent  is  confined  to  claiming  "the  combination 
with  a  ratchet,  or  its  equivalent,  upon  the  stationary  spindle 
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or  stationary  part  of  the  fixture,  of  a  hinged  or  pivoted  pawl 
placed  upon  the  end  of  the  roller,  and  acting  substantially  at 
right  angles  to  the  ratchet  or  notched  hub."  But,  according 
to  the  admission  of  all  the  parties,  Campbell  Avas  a  prior 
inventor  of  the  arrangement  by  Avhich  the  pawl  and  ratchet 
were  combined  upon  the  roller  in  such  a  way  as  to  allow  the 
roller  to  be  removed  from  its  brackets  without  j^ermitting  the 
spring  to  unwind.  Such  a  combination,  therefore,  was  not 
the  subject  of  a  subsequent  patent  of  itself,  unless  some  addi- 
tional novelty  and  utility  wei^  introduced  into  the  combination 
by  reason  of  some  substantial  change  in  the  form  or  mode  of 
operation  of  the  parts.  But  in  this  reissued  patent  of  Harts- 
horn there  is  nothing  novel,  either  in  the  pawl  or  the  ratchet, 
or  the  mode  in  which  they  jointly  co()perate  to  produce  the 
desired  result.  The  fact  that  the  pawl  is  described  as  acting 
substantially  at  right  angles  to  the  ratchet  or  notched  hub 
does  not  seem  to  introduce  any  new  or  useful  element.  The 
combination  covered  by  the  claim  in  the  reissued  patent  is,  in 
law  and  in  fact,  merely  a  mechanical  equivalent  for  that  Avhich 
was  already  covered  by  the  Campbell  patent,  which  had  the 
priority  of  invention.  For  this  reason,  therefore,  we  hold  the 
Hartshorn  reissue  of  1876  to  be  invalid. 

It  remains  now  only  to  consider  the  question  of  the  alleged 
infringement  of  the  David  patent,  No.  69,189.  The  invention 
is  claimed  to  have  been  made  in  December,  1866,  though  the 
patent  was  granted  on  September  24,  1867.  It  is  for  an  im- 
l)rovement  upon  the  original  invention  of  Hartshorn,  as  de- 
scribed in  his  patent  of  1864,  and  must  be  construed  Avith 
reference  to  that.  It  seems  to  have  had  for  its  object  to  do 
away  with  the  noise  produced  in  the  Hartshorn  roller  by  the 
contact  of  the  pawl  with  the  ratchet.  That  objection  to  the 
Hartshorn  roller,  David  says  in  his  testimony,  was  what  incited 
him  *'  to  invent  something  that  would  do  away  with  the  noise." 
He  gave  a  new  fonn  to  the  pawl  and  ratchet  used,  and  also 
shifted  the  ratchet  from  the  roller  and  made  it  a  part  of  the 
bracket,  which  was  a  stationarj^  part  of  the  fixture,  and  applied 
the  pawl  or  engaging  part  to  the  revolving  roller.  His  pawl 
was  "  an  arm  or  detent,"  hinged  or  pivoted  in  a  radial  slot  in, 
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and  arranged  in  the  plane  of  the  axis  of,  the  roller;  the  free 
end  of  the  arm  projecting  beyond  the  end  of  the  roller,  so 
that,  as  the  latter  revolved  rapidly,  the  free  end  of  the  pawl 
or  arm  would  be  carried  away  from  the  axis  of  the  roller  by 
the  motion  of  the  roller  itself.  By  this  movement,  when  the 
roller  was  rapidly  turned,  sending  the  detent  outward,  it  would 
pass  over  the  elevated  side  of  the  journal-box,  which  consti- 
tuted the  ratchet.  When  the  roller  moved  slowly  or  was  in  a 
state  of  rest,  the  action  of  gravity  brought  the  detent  toward 
the  centre  of  the  roller  when  the  detent  w^  above  the  centre, 
and  at  such  time  the  detent  engaged  the  elevated  side  of  the 
journal-box  or  ratchet,  and  the  ^evolution  of  the  roller  was 
arrested.  His  roller  was  also  made  of  wood  bored  out  at  one 
end  to  receive  the  spring,  and  he  placed  at  one  and  the  same 
end  of  the  roller  the  spring  which  caused  the  shade  to  rise, 
the  stationary  spindle  to  which  one  end  of  the  spring  was 
attached,  and  the  arm  or  pawl,  whereby  he  was  able  to  saw 
oflf  the  other  end  of  the  roller  to  fit  any  width  of  window. 
As  the  pawl  was  on  the  revolving  roller  and  the  ratchet  on 
the  bracket,  when  the  roller  was  removed  from  its  brackets 
the  pawl  and  the  ratchet  became  disconnected,  so  that  the 
spring  would  uncoil  instead  of  holding  the  parts  in  place. 
The  claims  of  the  David  patent  are  as  follows : 

^'  1.  The  arm  or  detent  Z*,  arranged  upon  the  roller  in  such 
a  manner  that  it  moves  toward  and  away  from  the  centre  or 
axis  of  the  roller  a  by  the  action  of  gravity  and  centrifugal 
force,  substantially  as  described.       ^ 

"  2.  The  combination  and  arrangement,  at  the  same  end  of 
a  shade  roller,  of  a  spring  e,  rod  d,  and  arm  or  detent  k,  or 
their  mechanical  equivalents,  substantially  as  described." 

The  device  is  illustrated  by  drawings  accompanying  the 
specification  of  the  patent,  as  follows : 

Fig.  2. 
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Fig.  1. 
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It  is  to  be  observed  that  in  these  claims  nothing  is  said 
about  the  combination  of  the  arm  or  detent  k  with  the  ele- 
vated side  of  the  journal-box,  which  is  a  distinct  and  separate 
part  of  the  mechanism ;  and  yet  it  is  perfectly  obvious  that  it 
is  only  in  combination  with  that  separate  ratchet  that  the 
arm  or  detent  k  performs  any  useful  function  at  all.    The  fact 


Digitized  by 


Google 


HARTSHORN  v.   SAGINAW   BARREL  CO.  679 

Opinion  of  tlie  Court 

that  the  arm  or  detent  ^,  arranged  on  the  roller  in  the  man- 
ner described,  moves  toward  and  away  from  the  centre  or 
axis  of  the  roller  in  consequence  of  the  motion  of  the  roller 
itself,  is  not  patentable  independently  of  any  useful  combina- 
tion in  which  it  performs  a  necessary  part.  Any  arm  or 
detent,  pivoted  at  one  end  and  loose  at  the  other,  would  neces- 
sarily follow  the  motion  of  the  roller,  the  loose  end  flying  out- 
wardly. The  same  remarks  apply  to  the  second  claim  of  the 
combination  and  arrangement  of  the  roller  and  spring,  the 
rod,  and  the  arm  or  detent  at  the  same  end  of  the  roller. 
They  perform  no  function  by  reason  of  the  circumstance  of 
their  being  at  the  same  end  of  the  roller,  except  in  conjunction 
with  the  ratchet  on  the  bracket,  and  there  is  no  novelty  in 
such  a  combination  and  arrangement,  as  the  same  thing  was 
found  in  the  original  Hartshorn  patent.  It  follows,  therefore, 
that  in  the  construction  of  the  David  patent  the  claims  must 
be  confined,  by  reference  to  the  specification,  to  the  use  of  the 
devices  named,  in  a  shade  roller,  where  the  pawl  or  detent  is 
upon  the  roller,  moving  with  it,  and  the  ratchet  or  engaging 
part  is  separated  by  being  placed  upon  a  journal-box  or  bracket, 
or  other  fixed  part  of  the  mechanism,  and  that  it  must  also  be 
limited  to  the  particular  form  of  the  arm  or  detent  described. 
It  follows  from  this  that  the  shade  roller  manufactured  and 
used  by  the  defendants  is  not  an  infringement  of  the  David 
patent.  In  the  defendants'  roller,  the  pawl  and  the  ratchet 
are  both  upon  one  end  of  the  roller,  the  pawl  being  upon  the 
revolving  part  and  the  ratchet  upon  the  fixed  part  of  the  roller, 
and  the  pawl  and  ratchet  are  of  a  different  fonn  from  those 
covered  by  the  David  patent. 

We  hold,  therefore,  upon  this  part  of  the  case,  there  was  no 
infringement. 

The  decree  hdow  was^  tJierefore^  right^  cmd  is  affirmed. 
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Counsel  for  Defendant  in  Error. 

ENFIELD  V.  JORDAN. 

ERROR  TO   THE   CIRCUIT   COURT   OF    THE     UNITED    STATES    FOR    THE 
SOUTHERN    DISTRICT  OF   ILLINOIS. 

Submitted  November  24, 1886.  —  Decided  January  10, 1887. 

In  Illinois  an  incorporated  "  town  "  and  an  incorporated  "  village  *'  are  one 
and  the  same  thing.  Welch  v.  Pasty  99  111.  471,  overruled ;  and  Martin  v. 
People,  87  lU.  524,  followed. 

The  provision  In  the  act  of  February  24,  1869,  of  the  legislature  of  Illinois, 
giving  authority  to  "any  village,  city,  county,  or  township  organized 
under  the  township  organization  law,  or  any  other  law  of  the  state, 
along  or  near  the  route  of  the  railway  "  therein  mentioned,  "  to  subscribe 
to  the  stock  of  the  railroad  company,  or  make  donations  to  it,"  applies 
to  a  town  along  or  near  the  route. 

The  proviso  In  the  clause  of  the  constitution  of  Illinois  regarding  municipal 
subscriptions  to  the  stock  of,  or  donations  or  loan  of  credit  to,  railroads 
or  private  corporations,  applies  to  donations  as  weU  as  to  subscriptious 
to  stock. 

When  a  question  in  a  certificate  of  dUision  Is  stated  in  broad  and  indefinite 
terras,  which  admit  of  one  answer  under  one  set  of  circumstances,  and 
of  a  dlfierent  answer  under  another  set  of  circumstances,  this  court 
must  regard  It  as  Immaterial  to  the  decision  of  the  case. 

The  pendency  of  a  suit  relating  to  the  validity  of  negotiable  paper  not  yet 
due  is  not  constructive  notice  to  subsequent  holders  thereof  before 
maturity ;  and  this  general  rule  cannot  be  changed  by  state  laws  or  decis- 
ions, so  as  to  affect  the  rights  of  persons  not  residing  and  not  being 
within  the  state. 

In  Illinois  the  making  the  place  of  payment  of  a  municipal  bond  at  a  place 
which  is  not  the  office  of  the  treasurer  of  the  municipality  does  not 
aflfect  the  validity  of  the  bond,  or  charge  the  iiolder  of  such  a  bond, 
being  negotiable  and  not  yet  matured,  with  notice  of  judicial  proceed- 
ings between  a  previous  holder  and  the  municipality  so  as  to  work  an 
estoppel. 

This  was  an  action  at  law  to  recover  the  amount  of  coupons 
cut  from  bonds  not  yet  matured,  issued  by  the  plaintiff  in 
error,  a  town  in  Illinois,  and  held  by  the  defendant  in  error. 
Judgment  for  plaintiff.  Defendant  sued  out  this  writ  of  error 
The  ease  is  stated  in  the  opinion  of  the  court. 

Mr.  Charles  II.  Patton  for  plaintiff  in  error. 

Mr.  T.  C.  Mather  for  defendant  in  error. 
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Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  C.  N.  Jordan  against  the  town  of 
Enfield  to  recover  the  amount  of  twenty-two  interest  coupons 
for  fifty  doUars  each,  made  by  the  town  on  the  1st  of  January, 
1871,  and  payable  in  January  and  July,  1881,  1882,  and  1883. 
The  defendant  pleaded  non-assumpsit,  and  on  the  trial  a  jury 
was  waived,  and  the  cause  was  tried  by  the  court,  consisting 
of  the  circuit  and  district  judges.  A  finding  of  the  facts  was 
made,  and  the  judges  being  divided  in  opinion  as  to  certain 
questions  of  law  arising  thereon,  judgment  was  rendered  in 
favor  of  the  plaintiff,  in  accordance  with  the  opinion  of  the 
presiding  judge.  The  principal  question  of  law  was,  whether 
an  "  incorporated  town,"  as  Enfield  was,  had  power  to  make 
a  donation  of  its  bonds  to  the  railroad  company.  Questions 
of  estoppel  were  also  raised,  as  hereafter  noticed. 

The  facts  found  by  the  court,  in  accordance  with  an  agreed 
statement  presented  by  the  parties,  are  substantially  as  fol- 
lows: 

1.  That  the  town  of  Enfield  was  incorporated  under  an  act 
of  the  General  Assembly  of  the  state  of  Illinois,  approved 
March  15th,  1869.  This  act  is  set  out  in  fuU,  and  is  entitled 
"  An  act  to  extend  the  corporate  powers  of  the  town  of  En- 
field." It  is  an  ordinary  town  charter,  making  the  town  a 
corporation  by  the  name  and  style  of  "  The  Town  of  Enfield." 
Its  territorial  hmits  were  then  prescribed,  being  one  mile 
square,  and  the  usual  corporate  powers  were  conferred.  A 
town  council,  consisting  of  five  trustees,  together  with  a  pohce 
magistrate,  a  treasurer,  and  a  town  constable,  were  directed  to 
be  elected  annually,  on  the  1st  Monday  of  May.  The  powers 
given  to  the  town  council  were  similar  to  those  usually  con- 
ferred upon  municipal  bodies ;  as,  the  power  to  levy  and  col- 
lect taxes ;  to  appoint  a  clerk,  supervisor  of  streets,  and  other 
officers ;  to  appropriate  moneys  to  pay  the  debts  and  expenses 
of  the  town;  to  make  regulations  for  securing  the  general 
health;  to  provide  a  supply  of  water;  to  make  side-walks, 
and  to  open,  grade,  pave,  and  repair  streets ;  to  establish  mar- 
kets ;  to  regulate  the  pubhc  grounds ;  to  organize  a  fire  de- 
partment ;  to  regulate  the  police,  &c. 
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The  findings  next  set  forth  at  large  an  act  of  assembly  of 
Illinois,  incorporating  the  Illinois  Southeastern  Eailway  Com- 
pany, approved  February  25th,  1867.  Tliis  act  authorized  the 
company  to  construct  a  railroad  from  a  point  on  the  Illinois 
Centml  Eailroad,  by  way  of  Fairfield  in  Wayne  County,  to 
the  Ohio  River.  The  route  designated  would  naturally  pass 
in  the  neighborhood  of  Enfield,  and  the  railroad,  when  built, 
did  pass  through  the  town.  The  seventh  section  authorized 
counties  through  which  the  road  might  pass  to  donate  to  the 
company  any  sum  not  exceeding  $100,000,  and  to  give  its 
bonds  therefor.  The  ninth  section  authorized  any  town  in 
any  county  under  township  organization  to  donate  not  to  ex- 
ceed $30,000 ;  but  such  donation  was  payable  only  by  taxa- 
tion, no  authority  being  given  to  issue  bonds.  This  section 
related  not  to  incorporated  towns,  but  to  townships  forming 
the  territorial  subdivisions  of  counties.  The  eleventh  section 
authorized  "any  incorporated  city  or  town"  through  or  by 
which  the  railroad  might  run  to  make  donations  not  exceed- 
ing $10,000,  on  the  same  terms,  propositions,  conditions,  and 
under  the  same  restrictions,  as  provided  for  townships. 

The  findings  next  set  forth  an  amendment  to  the  railroad 
charter,  approved  February  24:th,  1869,  by  the  tenth  section  of 
Avhich,  authority  was  given  to  "  any  village,  city,  county,  or 
township  organized  under  the  township  organization  law,  or 
any  other  law  of  the  state,  along  or  near  the  route  of  the 
railway,  ...  or  anywise  interested  therein,"  to  subscribe 
to  the  stock  of  the  railroad  company,  or  make  donations  to  it 
to  aid  in  the  construction  and  equipment  of  its  road,  provided 
such  subscription  or  donation  was  sanctioned  by  an  election  of 
the  people.  This  section  gave  power  to  issue  bonds  for  such 
sul>scriptions  or  donations ;  but  towns  are  not  included  therein 
by  name. 

The  court  further  found  that,  on  the  1st  of  January,  1871, 
the  town  of  Enfield  issued  and  deUvered  to  the  officers  of  the 
Springfield  and  Illinois  Southeastern  Eailway  Company,  a  com- 
pany formed  by  consohdation  with  the  Illinois  Southeastern 
Itailway  Company,  the  bonds  and  coupons  now  in  controversy, 
copies  of  which  are  attached;  that  said  bonds  and  coupons  were 
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issued  by  said  town  by  virtue  of  the  power  (if  any)  contained 
in  the  acts  aforesaid,  approved  February  25,  18G7,  and  Febru- 
ary 2rlr,  1869 ;  that  afterwards  said  bonds  and  coupons  came  to 
the  plaintiff  through  mesne  transfers  from  said  Springfield  and 
Illinois  Kail  way  Company  ;  and  that  the  bonds  were  registered 
in  the  state  auditor's  office. 

The  findings  further  set  forth  copies  of  the  order  of  the  town 
council  of  Enfield,  made  June  10th,  1870,  appointing  judges  of 
election  to  be  held  in  the  town  on  the  11th  of  the  same  month, 
and  a  copy  of  the  returns  of  the  vote  at  said  election  for  the 
purpose  of  determining  whether  the  town  would  donate  the 
sum  of  $7000  to  the  Springfield  and  Illinois  Southeastern  Rail- 
way Company,  the  result  of  which  was — for  donation  6rlr  votes, 
against  it,  1  vote ;  and  that  this  was  the  only  election  held  in 
relation  to  said  donation. 

The  court  further  found  that  at  the  June  term,  1880,  of  that 
court,  judgment  for  the  plaintiff  against  the  defendant  was 
rendered  upon  coupons  then  due,  detached  from  the  same 
bonds  from  which  the  coupons  now  sued  on  were  taken.  It 
was  also  admitted  by  the  plaintiff  that  the  Enfield  town  bond 
represented  by  Post  in  the  case  of  WeWi  et  al,  v.  Post^  99 
111.  471,  was  one  of  the  series  of  seven  bonds  in  controversy  in 
this  suit,  but  as  to  which  bond  it  was  the  plaintiff  disclaimed 
any  knowledge. 

Uix)n  these  facts  the  judges  who  tried  the  cause  have  certi- 
fied a  difference  of  opinion  upon  the  following  questions,  to 
wit : 

1st.  Whether  the  incorporated  town  of  Enfield  had  power 
to  vote  and  issue  the  bonds  and  coupons  in  controversy  under 
any  of  the  provisions  of  the  acts  above  specified. 

2dly.  More  particularly,  whether  said  town  had  said  power 
under  the  10th  section  of  the  amendment  of  the  railway  com- 
pany's charter,  approved  February  24,  1869. 

3dly.  Whether  said  town  was  not  estopped  from  further 
defence  by  the  Utigation  theretofore  had  between  it  and  plain- 
tiff. 

4thly.  In  case  there  was  power  in  the  town  under  said  laws 
to  vote  and  issue  said  bonds  and  coupons,  whether  one  of  said 
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bonds,  and  the  coupons  thereto  belonging,  were  void  in  the 
hands  of  plaintiflf  in  this  suit  by  reason  of  one  Post  having 
htigated  it  in  the  state  courts  of  lUinois. 

1.  As  to  the  first  question,  it  is  clear  that  the  town  derived 
no  authority  to  issue  the  bonds  from  anything  contained  in  its 
own  charter.  But,  by  the  11th  section  of  the  act  incorporating 
the  railway  company,  power  is  given  to  any  incorporated  city 
or  to^vn  through  or  by  which  the  railroad  might  run  to  make 
donations  to  the  company,  and  to  pay  the  same  by  taxes 
assessed  by  the  county  clerk  at  the  request  of  the  company. 
No  authority,  however,  was  given  to  issue  bonds  in  payment 
of  such  donations.  The  10th  section  of  the  amending  act, 
approved  February  24, 1809,  contains  the  only  authority  which 
can  be  invoked  for  that  purpose.  But  that  section  does  not 
mention  towns  by  name.  It  declares  "  that  any  village,  city, 
county,  or  township  .  .  .  along  or  near  tlie  route  of  said 
railway  or  its  branches,  or  that  are  in  anywise  interested 
therein,  may  in  their  corporate  capacity  subscribe  to  the  stock 
of  said  company,  or  make  donations  to  said  company,  to  aid  in 
constructing  and  equipping  said  railway ; "  with  a  proviso  for 
holding  an  election  on  the  subject,  and  authorizing  the  issue  of 
bonds  in  payment,  "  said  bonds  to  be  signed,  in  case  of  a  vil- 
lage, by  the  chairman  of  the  board  of  trustees  thereof ;  in  case 
of  a  city,  by  the  mayor  thereof^"  &c.  The  town  of  Enfield  is 
not  a  to^vnship,  nor  a  county,  nor  a  city.  If  it  is  within  the 
purview  of  the  act  it  must  be  because  it  is  a  village.  The  ques- 
tion then  arises,  is  the  incorporated  town  of  Enfield  a  village 
within  the  meaning  of  the  act  ? 

This  question  depends  upon  the  use  of  words  "  town  "  and 
"  village "  in  the  laws  of  Illinois.  The  general  and  popular 
distinction  between  them  in  EngUsh  speech  wiU  not  carry  us 
far  towards  a  solution.  The  dictionaries  tell  us  that  the  word 
**  town  "  signifies  any  walled  collection  of  houses.  (Johnson.) 
But  that  is  its  antique  meaning.  By  modem  use,  it  is  said  to 
be  apphed  to  an  undefined  collection  of  houses,  or  habita- 
tions; also  to  the  inhabitants ;  emphatically  to  the  metropolis. 
(Richardson.)  Again,  a  town  is  any  collection  of  hous^ 
larger  than  a  village  ;  or  any  number  of  houses  to  which  be- 
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longs  a  regular  market,  and  which  is  not  a  city.  (Johnson, 
Webster,  Ogilvie.)  The  same  authorities  define  a  village  as  a 
small  collection  of  houses  in  the  country,  less  than  a  to^vn. 
According  to  this  distinction,  the  law,  in  giving  power  to  "  any 
village,  city,  county,  or  toAvnship"  to  make  donations  and 
issue  bonds  to  the  railroad  company,  confers  the  power  upon 
bodies  of  higher  and  lower  degrees  of  municipal  organization 
than  towns,  and  leaves  them  out.  This  is  an  incongruity 
wliich  we  can  hardly  suppose  was  intended.  The  Supreme 
Court  of  Illinois,  in  a  recent  decision  against  the  power,  to 
which  we  shall  presently  refer,  is  obliged  to  say,  "  Why  in- 
corporated towns  were  omitted  in  that  act  cannot  now  be 
known." 

In  seeking  aid  from  collateral  sources,  we  shall  probably 
derive  more  light  from  the  political  use  of  the  terms  "  town  " 
and  "  village  "  in  this  country,  than  from  general  lexicography. 
In  New  England  and  New  York,  towns  are  the  pohtical  units 
of  territory,  into  which  the  county  is  subdivided,  and  answer, 
politically,  to  parishes  and  hundreds  in  England,  but  are  vested 
with  greater  powers  of  local  government.  In  Delaware  the 
counties  are  divided  into  hundreds,  the  words  "  town"  and  "  vil- 
lage "  being  indiscriminately  applied  to  collections  of  houses. 
In  Maryland  and  most  of  the  Southern  States,  the  pohtical 
unit  of  territory  is  the  county,  though  this  is  sometimes 
divided  into  parishes  and  election  districts  for  limited  purposes. 
The  word  "  town  "  is  used  in  a  broad  sense  to  include  all  col- 
lections of  houses  from  a  city  down  to  a  village.  Thus,  in 
Virginia,  by  an  act  passed  in  1778,  on  the  death  or  removal  of 
'*•  any  one  of  the  trustees  and  directors  of  the  several  towns 
"witliin  this  state,  not  incorporated,"  provision  is  made  for 
filling  the  vacancy;  by  act  of  1793,  "electors  of  towns 
entitled  to  representation  in  the  House  of  Delegates"  are 
authorized  to  vote  at  their  respective  court-houses  for  represen- 
tatives in  Congress;  by  the  Revised  Code  of  1819,  "trustees  of 
the  respective  unincorporated  towns  of  this  Commonwealth " 
are  empowered  to  make  by-laws  to  prohibit  horse  racing  in 
the  streets  of  the  town ;  by  the  Revised  Code  of  184:9,  in  the 
chapter  entitled  "  Of  Towns,"  the  council  and  board  of  trus- 
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tees  of  any  town,  heretofore  or  hereafter  established,  may 
cause  to  be  made  a  survey  and  plan  of  the  town,  showing  each 
lot,  public  street,  &c.,  to  lay  out,  alter,  improve,  and  light  the 
streets,  and  to  adopt  various  municipal  regulations  relating  to 
public  grounds,  markets,  health,  nuisances,  supply  of  Avater, 
fire  departments,  &c.  Most  of  these  towns  were  nothing  but 
villages.  The  close  connection  between  Virginia  and  Ken- 
tucky and  the  early  settlement  of  lUinois  renders  this  use  of 
the  word  ''  town  "  in  the  mother  state  apposite  to  the  question 
under  consideration. 

In  Xew  Jersey,  Pennsylvania,  Ohio,  Indiana,  Michigan,  and 
Illinois,  the  subdivisions  of  a  county,  answering  to  the  towns 
of  In  ew  England  and  New  York,  are  called  townships,  though 
the  word  "  town  "  is  also  applied  to  them  in  lUinois.  In  these 
states  the  words  "  town  "  and  "  village  "  are  indiscriminately 
applied  to  large  collections  of  houses  less  than  a  city. 

These  results  are  gathered  from  an  examination  of  the  laws 
and  constitutions  of  the  states  named ;  and  we  should  have  no 
hesitation  in  saying  that,  in  Illinois,  an  incorporated  town  and 
an  incorporated  village  were  one  and  the  same  thing,  were  it 
not  for  the  decision  of  the  Supreme  Court  of  that  state  to  the 
contrary  in  the  case  of  Welch  v.  Post^  99  lU.  471,  already 
aUuded  to,  Avhich  decision  was  made  in  relation  to  the  identical 
bonds  in  question  in  this  suit. 

That  case  arose  upon  a  bill  filed  in  the  Circuit  Court  of  White 
County  by  citizens,  property  owners,  and  tax-payers  of  the  town 
of  Enfield  against  the  village  and  county  collectors  of  taxes 
and  the  unknown  holders  of  the  bonds,  to  restrain  the  collec- 
tion of  taxes  for  their  payment,  on  the  ground  that  there  was 
no  authority  of  law  to  issue  them.  The  biU  prayed  that  the 
bonds  might  be  declared  null  and  void  in  whosesoever  hands 
they  might  be.  A  decree  was  taken  for  confused  in  April 
term,  1877 ;  but,  at  the  October  term,  1879,  one  Post,  of  New 
York,  presented  a  petition,  stating  that  he  was  the.  owner  of 
one  of  the  bonds,  and  praying  that  the  cause  might  be  rein- 
stated, which  was  done.  The  cause  was  then  tried  upon  an 
agreed  statement  of  the  facts  (much  the  same  as  in  the  present 
case),  and  the  Circuit  Court  decided  against  the  plamtiffs,  and 
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dismissed  the  bill.  This  decree  was  reversed  by  the  Supreme 
Court  in  June,  18S1.  The  ground  of  this  judgment,  as  stated 
in  the  opinion  of  the  court,  was,  that  the  town  of  Enfield  had 
no  authority  to  issue  the  bonds ;  that  no  such  authority  was 
given  in  the  charter  of  the  town,  because  none  was  expressed, 
and  the  making  of  donations  to  railway  corporations,  and  issu- 
ing interest-bearing  bonds  in  payment  thereof,  is  not  among 
the  usual  or  implied  powers  possessed  by  municipal  corpora- 
tions ;  that  it  was  not  given  by  the  act  of  1867,  incorporating 
the  railway  company,  because  the  donations  authorized  by 
that  act  to  be  made  by  incorporated  cities  or  towns,  were 
directed  to  be  paid  by  taxation,  and  no  authority  was  given 
to  issue  bonds ;  that  it  was  not  given  by  the  amending  act  of 
February  24,  1869,  because  that  act  only  gives  the  power  to 
villages,  cities,  counties  and  townships,  and  does  not  mention 
incor|)orated  towns,  and  the  act  cannot  be  extended  by  impli- 
cation. The  court  says :  "  Keeping  in  mind,  as  must  be  done, 
[that]  there  is  no  implied  authority  in  municipal  corporations 
to  make  donations  to  railway  companies,  and  to  issue  interest- 
bearing  bonds  in  payment,  it  must  api>ear  there  is  express 
enabUng  legislation  to  that  effect  before  municipal  corjx)ra- 
tions  can  properly  assume  to  exercise  such  extraordinary  pow- 
ers. No  such  authority  is  to  be  found  anywhere,  in  any  pub- 
lic or  private  law  of  this  state,  apphcable  to  the  to^vn  of  En- 
field, at  the  time  that  corporation  imdertook  to  and  did  issue 
the  bond  held  and  OAvned  by  the  respondent,  and  ha\ing  been 
issued  Avithout  authority  of  law,  such  bond  constitutes  no 
valid  obhgation  that  can  be  enforced  against  the  municipality." 
Two  justices,  Dickey  and  Sheldon,  dissented  from  this 
opinion,  and  adhered  to  an  earlier  ruling  of  the  court  made  in 
1877,  in  the  case  of  Martin  v.  The  People^  87  111.  524,  in  which 
it  was  adjudged  that  the  terms  "  towns  and  villages  "  are  used 
synonymously  in  the  laws  of  IlUnois.  The  proceeding  in  that 
case  was  instituted  by  the  collector  of  Cook  County,  for  the 
collection  of  certain  special  assessments  levied  by  the  town  of 
Lake  upon  the  real  estate  within  its  bounds,  the  mode  of  col- 
lection pursued  being  that  pointed  out  in  article  IX  of  the  act 
entitled  "  An  act  to  provide  for  the  incorporation  of  cities  and 
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villages,"  approved  April  10th,  1872,  conferring  upon  all  cities, 
to\vns,  and  villages  which  might  adopt  it  (as  all  were  author- 
ized to  do)  municipal  poAvers  of  a  very  comprehensive  character. 
It  was  contended  on  the  part  of  the  defendants  that,  as  to 
towns,  the  act  was  unconstitutional  and  void,  because  "  towns "' 
are  not  mentioned  in  the  title,  but  only  "cities"  and  "villages." 
The  Supreme  Court  of  IlUnois,  however,  did  not  concur  in  this 
view,  but  held  that  an  incorporated  town  and  incorporated 
village,  in  the  laws  of  that  state,  are  one  and  the  same  thing. 
The  court  say :  "  The  word  '  town,'  as  found  in  our  statutes,  is 
not  always  used  in  the  same  sense.  In  the  act  relating  to 
township  organization,  it  is  pro\ided  that  counties  adopting 
that  system  for  the  management  of  county  affairs  shall  be 
divided  ^  into  towns,'  (sect.  5,  page  1067,  Rev.  Stat.  1874,)  con- 
sisting, generally,  of  a  township  according  to  the  government 
surveys.  These  towns  are  a  species  of  municipal  incorpora- 
tions, and  constitute  an  integral  part  of  the  county,  and  are 
closely  interwoven  with  the  management  of  county  aflfairs.  In 
the  statute  found  in  Revised  Statutes  of  1845,  page  111,  the 
word  '  town '  is  used  in  a  very  different  sense.  It  there  plainly 
means  a  village,  or  a  small  collection  of  residences;  and  by  that 
act  it  is  provided  that  the  inhabitants  of  any  such  towTi  may, 
under  certain  circumstances,  'become  incorporated  for  the 
tetter  regulation  of  their  internal  police,'  under  the  manage- 
ment of  a  board  of  trustees,  with  capacity  to  sue  and  be  sued, 
to  keep  a  record  of  their  proceedings,  and  with  power  to  make 
by-laws  and  ordinances,  to  prevent  nuisances,  to  prohibit  gam- 
bling end  other  disorderly  conduct,  to  prevent  fast  driving  and 
indecent  exhibitions,  to  license  public  shows,  to  regulate  mar- 
kets, sink  wells,  to  keep  open  and  repair  streets,  to  protect  the 
town  from  flres,  to  levy  and  collect  taxes,  to  enforce  their 
ordinances,  &c.  Such  an  organization,  in  our  statute,  was 
formerly  always  called  an  '  incorporated  town,'  but  in  our  later 
statutes  they  are  sometimes  called  villages,  and  their  trustees 
are  caUed  village  trustees.  An  examination  of  the  special  char- 
ter of  the  town  of  Lake,  (4th  vol.  Special  T^aws  of  1869,  page 
324,)  shows  it  to  be  a  municipal  corporation  of  the  latter  char- 
acter, and,  in  so  far  as  its  organization  under  that  charter  is 
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concerned,  it  is  merely  an  incorporated  town,  or,  in  other 
words,  'an  incorporated  village.'  Before  that  charter  was 
enacted,  the  town  of  Lake  was  merely  a  municipal  corporation 
under  the  laws  relating  to  township  organization.  By  this 
charter,  the  inhabitants  of  that  town  took  another  form  of  cor- 
porate existence,  and  became,  also,  in  contemplation  of  law, 
what,  in  the  Eevised  Statutes  of  1874,  is  known  as  a  village." 
The  court  then,  after  enumerating  the  powers  conferred  by  the 
town  charter,  add:  "All  the  powers  are  of  the  kind  usually 
conferred  upon  cities  or  villages,  and  of  the  character  conferred 
upon  cities  or  villages  by  the  general  law  of  1872,  of  which 
this  article  9  is  a  part.  Before  the  adoption  of  our  present 
Constitution,  many  special  charters,  conferring  like  powers, 
were  granted  by  the  General  Assembly,  and  in  most  cases  such 
corporations  are  called  towns,  but  in  some  cases  they  are  called 
villages ;  but  the  character  and  nature  of  these  corporations, 
whether  called,  in  their  charters,  towns  or  villages,  were  in  all 
cases  substantially  the  same."  After  referring  to  a  number  of 
these  charters,  the  titles  of  which  ran,  "  An  act  to  incorporate 
the  village  of  A.,  or  B.,"  but  in  the  body  of  which  the  several 
communities  were  called  villages  and  towns  indiscriminately, 
the  court  concludes  as  follows :  "  We,  therefore,  hold  that  the 
town  of  Lake  was,  and  is,  a  village  in  the  sense  in  which  that 
word  is  used  in  §  168  of  the  general  act  of  1872  relating  to 
cities  and  villages ;  that  it,  therefore,  is  one  of  the  municipal 
incorporations  which,  by  that  section,  are  authorized  to  avail 
themselves  of  the  provisions  of  article  9  of  that  act  as  au 
amendment  to  their  charters." 

We  have  quoted  more  fully  from  the  judgment  in  this  case, 
because  it  is  not  only  directly  in  point,  but  it  shows  historically 
the  use  of  the  terms  town  and  village  in  the  legislation 
of  Illinois.  Its  bearing  on  tlje  present  case  is  enhanced  by  the 
fact  that  the  towns  of  Lake  and  Enfield  were  incorporated  at 
the  same  session  of  the  legislature,  and  invested  with  like 
powers  and  form  of  organization. 

Both  of  the  cases  to  which  we  have  referred  arose  after  the 
bonds  and  coupons  now  in  controversy  were  issued,  and  neither 
of  them  can  control  our  decision  upon  the  rights  of  the  parties 
VOL.  cxix — 44 
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here,  any  further  than  as  they  address  themselves  to  our  judg- 
ment upon  the  true  construction  of  the  law ;  and  we  feel  com- 
pelled to  say  that  we  regard  the  views  expressed  in  the  case 
of  Martbi  v.  The  People  as  the  most  sound  and  convincing  of 
the  two.  It  seems  to  us  that  the  legislature  of  Illinois,  in  the 
act  for  the  incorporation  of  cities  and  villages,  intended  to 
avoid  hereafter  the  use  of  the  ambiguous  word  "  town,"  as  ap- 
pUed  to  the  smaller  class  of  incorporated  municipalities,  and 
to  designate  them  by  the  single  term  of  "  village."  This  con- 
clusion is,  on  the  whole,  so  obvious  that  we  do  not  hesitate  to 
adopt  it,  and  to  hold  that  the  toAvn  of  Enfield  is  a  village 
within  the  meaning  of  the  amending  act  of  February  ^th, 
1869.  We  may  add,  as  a  strong  corroboration  of  what  has 
been  said,  that  in  the  9th  section  of  that  act  the  word  "  town  " 
is  used  indiscriminately  with  the  word  "village."  The  lan- 
guage is :  "  It  shall  be  lawful  for  the  incorporate  authorities 
of  any  incorporate  city  or  viUdge  through  which  said  railway 
shall  be  located  to  donate  or  lease  to  said  railway  company,  as 
a  right  of  way,  the  right  to  lay  a  single  or  double  track  through 
said  city  or  incorporated  vUXuge^  or  any  portion  of  the  same, 
or  any  street  or  highway,  that  the  said  railway  company  shall 
elect  for  that  purpose^  except  at  the  option  of  the  said  railway 
company  and  corporate  authorities  of  such  towns  or  eities.^^ 

An  additional  point,  however,  is  made  in  relation  to  the  au- 
thority of  the  town  to  issue  the  bonds  under  consideration. 
Supposing  that  such  authority  is  found  in  the  acts  referred  to, 
it  is  still  contended  that  it  was  abrogated  by  the  constitution 
of  the  state  adopted  on  the  2d  day  of  July,  1870.  By  a  sec- 
tion of  that  constitution  it  is  declared  that  "  no  county,  city, 
town,  township,  or  other  municipality,  shall  ever  become  sub- 
scriber to  the  capital  stock  of  any  railroad  or  private  corpo- 
ration, or  make  donation  to  or  Joan  its  credit  in  aid  of  sudi 
corporation  :  Provide,  however,  That  the  adoption  of  this 
article  shall  not  be  construed  as  affecting  the  right  of  such 
municipality  to  make  such  subscriptions  where  the  same  have 
been  authorized,  imder  existing  laws,  by  a  vote  of  the  people 
of  such  municipalities  prior  to  such  adoption."  It  is  urged 
that  whilst  the  proviso  of  this  section  saves  the  power  to  make 
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subscriptions  to  the  capital  stock  of  private  corporations,  it 
does  not  save  the  power  to  make  donations  to  them.  We  did 
so  decide  in  the  case  of  Tovm  of  Concord  v.  Portsmouth  Sav- 
ings Banh^  92  U.  S.  625  ;  but  in  the  subsequent  case  of  Fair- 
field V.  County  of  Gallatin^  100  U.  S.  47,  that  decision  was 
overruled  in  deference  to  several  decisions  of  the  Supreme 
Court  of  Illinois  to  the  effect  that  donations  as  well  as  sub- 
scriptions were  within  the  meaning  of  the  proviso.  The  au- 
thorities are  collected  in  the  latter  case,  and  need  not  be  re- 
peated here.  We  held,  as  we  had  often  held  before,  that  this 
court  will  follow  the  construction  whichf  has  been  uniformly 
given  by  the  highest  court  of  a  state  to  its  constitution  and 
laws. 

To  the  first  and  second  questions,  therefore,  our  answer  is, 
that  the  town  of  Enfield  had  power  under  the  10th  section  of 
the  amending  act  approved  February  24th,  1869,  to  vote  and 
issue  the  bonds  and  coupons  in  controversy. 

The  third  question  is,  whether  the  town  was  not  estopped 
from  further  defence  by  th^  previous  htigation  in  this  [the  cir- 
cuit] court  upon  the  pleadings  and  facts  stipulated  and  judg- 
ment rendered  therein  ?  The  stipulation  and  finding  on  which 
this  question  is  raised  is  as  follows,  to  wit :  "  That  at  the  June 
term,  a.d.  1880,  of  this  court  judgment  for  the  plaintiff  against 
the  defendant  herein  was  rendered  upon  coupons  then  due, 
detached  from  the  same  bonds  from  which  the  coupons  in 
evidence  in  this  suit  were  taken."  The  coupons  on  which  said 
former  judgment  was  rendered  were  different  coupons  from 
those  involved  in  the  present  suit.  This  suit,  therefore,  was 
brought  upon  a  different  cause  of  action  from  that  upon  which 
the  former  suit  was  brought.  Whether  the  same  issues  were 
raised  and  passed  upon  in  that  suit  which  are  raised  in  this, 
the  stipulation  does  not  inform  us.  The  question  is  too  gen- 
eral in  its  terms  to  admit  of  a  precise  answer.  If  the  defend- 
ant sought  to  set  up  in  this  suit  some  new  defence,  which  was 
not  made  in  the  former  one,  and  not  necessarily  decided 
therein,  it  should  have  been  allowed  to  do  so,  under  the  ruling 
of  this  court  in  CrornweU  v.  Sae  County^  94  U.  S.  351,  354. 
But  we  are  left  in  entire  ignorance  on  the  subject.    As  no 
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proper  answer  can  be  given  to  a  question  stated  in  such  broad 
and  indefinite  terms,  which  admits  of  one  answer  imder  one 
set  of  circumstances,  and  of  a  different  answer  under  another, 
we  must  necessarily  pass  it  by  as  immaterial  to  the  decision  of 
the  case  in  this  court. 

The  fourth  and  last  question  propounded  by  the  judges  be- 
low is,  whether  one  of  the  bonds  and  the  coupons  thereto  be- 
longing are  void  in  the  hands  of  the  plaintiff  in  this  suit  by 
reason  of  one  Post  having  litigated  it  in  the  state  courts  of 
Ilhnois?  The  finding  on  wliich  this  question  is  based  is  as 
follows,  to  wit :  "  It  is  admitted  by  the  plaintiff  in  this  suit 
that  the  Enfield  town  bond  represented  by  Post  in  the  case  of 
Welch  et  at.  v.  Po8t^  99  111.  471,  was  one  of  the  series  of 
seven  bonds  now  in  controversy  in  this  suit ;  but  in  making 
said  admission  plaintiff  disclaims  any  knowledge  of  which  one 
it  was,  or  any  connection  with  said  suit."  It  is  rather  a  singu- 
lar proceeding  to  refer  this  court  to  a  volume  of  reports  to  eke 
out  the  record  on  which  it  is  to  pass  judgment.  The  reported 
case  is  not  even  printed  in  the  record  before  us,  and  we  do  not 
feel  called  upon  to  give  it  a  very  critical  examination  in  refer- 
ence to  the  point  now  raised,  and  might  well  refuse  to  con- 
sider it  at  all.  It  consists  merely  of  the  opinion  of  the  court 
already  referred  to  and  commented  on.  The  nature  and  object 
of  the  suit  and  the  principal  proceedings  had  therein  have 
already  been  stated.  For  the  purpose  in  hand,  it  is  suflScient 
to  remark  that  the  bond  held  by  Post  was  not  matured,  and 
will  not  mature  tiU  the  year  1891,  and,  therefore,  a  decree 
against  Post  has  no  binding  effect  on  a  subsequent  holder  of 
the  bond  purchasing  the  same  before  maturity  and  without 
notice.  To  have  made  the  decree  effectual  against  the  bond 
itself.  Post  should  have  been  required  to  produce  it  in  court, 
in  order  that  it  might  have  been  cancelled.  If  he  parted  with 
the  bond  pending  suit,  it  would  make  no  difference.  The  sub- 
ject of  notice  by  Us  pendens  in  relation  to  negotiable  securities 
was  considered  by  this  court  in  the  cases  of  Warren  County  v. 
Maroy,  97  U.  S.  96,  and  Carroll  County  v.  Smith,  111  U.  S. 
556,  and  needs  no  further  discussion.  The  general  rule  an- 
nounced in  those  cases  is,  that  the  pendency  of  a  suit  relating 
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to  the  validity  of  negotiable  paper  not  yet  due  is  not  construc- 
tive notice  to  subsequent  holders  thereof  before  maturity. 
This  general  rule  cannot  be  changed  by  state  laws  or  decisions 
so  as  to  aflfect  the  rights  of  persons  not  residing  and  not  being 
within  the  state,  any  more  than  publication  of  suit  can  be 
made  constructive  service  of  process  upon  such  persons.  Eights 
to  real  property  and  personal  chattels  within  the  jurisdiction 
of  the  court,  and  subject  to  its  power,  may  be  affected  by  lis 
pendem^  but  not  those  acquired  by  the  transfer  of  negotiable 
securities  or  by  the  sale  of  articles  in  market  overt  in  the  usual 
course  of  trade.  See  BrooMyn  v.  Insurance  Co.^  99  U.  S.  362 ; 
Umpire  v.  Darlington^  101 U.  S.  87 ;  Panxi  v.  Bowler^  107  U.  S. 
529,  545. 

But  it  is  contended  by  the  plaintiff  in  error  that  the  bonds 
on  their  face  show  an  illegality  as  to  the  place  of  payment 
sufficient  to  put  a  purchaser  upon  inquiry,  and,  therefore,  to 
subject  him  to  notice  of  the  proceedings  by  which  the  bond 
held  by  Post  was  declared  void.  This  argument  is  based  upon 
the  fact  that  the  bonds  are  payable  not  at  the  office  of  the 
treasurer  of  the  town  of  Enfield,  but  "  at  the  First  National 
Bank  of  Shawneetown,  Ilhnois,"  the  principal  town  in  the 
adjoining  county,  about  thirty  miles  distant,  and  the  terminus 
of  the  railroad  passing  through  Enfield.  As  the  statute  which 
gave  the  authority  to  issue  the  bonds  is  silent  as  to  the  place 
of  their  payment,  we  are  at  a  loss  to  see  how  the  place  named 
therein  can  have  the  effect  supposed.  Counsel  admit  in  argu- 
ment that  it  does  not  render  the  bonds  void,  but  insist  that  the 
town  had  no  power  to  make  them  payable  at  any  other  place 
than  the  office  of  the  town  treasurer.  For  this  they  cite 
The  People  on  the  relation  of  the  Peoria  and  Oq^iawha  Pail- 
road  Company  v.  The  County  of  Tazewell  and  its  Suj)€7%'isors^ 
22  111.  147;  City  of  PeUn  v.  Peynolds,  31  HI.  529;  and  Sher- 
lock et  ah  V.  The  Village  of  Winnetka^  68  111.  530.  In  these 
cases,  it  is  true,  the  Supreme  Court  of  Illinois  held  that  a  muni- 
cipal corporation  cannot  lawfully  make  its  obligations  payable 
at  any  other  place  than  the  office  of  its  treasurer;  but  the 
court  also  held  that  the  making  of  them  payable  elsewhere 
does  not  affect  their  validity.    The  case  last  cited  was  a  bill  by 
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tax-payers  to  enjoin  the  collection  of  taxes  levied  to  pay  inter- 
est on  certain  bonds  of  the  village,  the  validity  of  which  was 
questioned.  They  had  been  issued  to  pay  for  erecting  a  build- 
ing for  educational  purposes,  which  the  court  held  the  village 
had  no  power  to  erect.  The  question  of  the  place  of  payment 
of  the  bonds  only  came  up  incidentally,  as  one  of  the  arguments 
of  counsel  used  against  their  payment.  On  this  point  the 
court  say :  ''  The  objection  that  the  bonds  are  ill^ally  made 
payable  at  a  bank  in  Chicago  does  not  invalidate  them,  as  was 
held  in  Johnson  v.  Stark  County^  24  HL  75.  The  agreement 
to  pay  at  that  place  is  void,  but  the  balance  of  the  coupons 
and  bonds  are  not  rendered  invalid  for  that  reason.  In  paying 
the  interest,  the  treasurer  should  not  obey  that  agreement  in 
the  bond,  but  pay  it  at  the  village  treasury.  If  he  were  to 
de}X)sit  the  money  in  the  bank  for  the  purpose,  and  it  were 
to  break,  or  £he  money  should  otherwise  be  lost,  he  and  liis 
sureties  would  no  doubt  be  liable  for  the  loss  growing  out  of 
his  illegal  act  in  placing  the  money  in  a  place  unauthorized  by 
law."  The  court  did  not  regard  this  as  a  ground  for  enjoin- 
ing the  collection  of  taxes ;  but  enjoined  their  collection  upon 
other  grounds. 

Now,  giving  to  these  cases  all  the  effect  due  to  them,  we  do 
not  see  how  the  fact  that  the  bonds  and  coupons  of  the  town 
of  Enfield  were  made  payable  at  Shawneetown,  can  prejudice 
a  honafide  holder  thereof,  or  charge  him  with  notice  of  prior 
proceedings  against  other  parties  who  once  held  them.  The 
most  that  can  be  said  is,  that  a  person  purchasing  the  bonds 
may  be  bound  to  know  that  the  place  named  for  payment 
therein  is  not  binding  on  the  county,  and  that,  though  made 
payable  elsewhere,  their  legal  place  of  payment  is  at  the  office 
of  the  treasurer  of  Enfield.  The  question  whether  a  munici- 
pal corporation,  authorized  to  issue  bonds,  may,  or  may  not, 
make  them  payable  at  a  place  other  than  its  own  treasury, 
(there  being  no  statutory  direction  on  the  subject,)  is  one  of 
general  jurisprudence,  in  reference  to  which  the  courts  of  Illi- 
nois take  a  particular  view.  Other  courts  take  a  different 
view.  There  is  nothing  in  the  constitution  of  the  municipal 
bodies  of  that  state,  so  far  as  this  particular  power  is  concerned, 
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different  from  that  of  similar  bodies  in  other  states.  When 
the  bonds  of  an  HUnois  municipaUty  are  offered  for  sale  in  the 
market,  and  on  their  face  are  made  payable  at  a  different  place 
from  the  treasury  of  such  municipality,  even  though  it  be  con- 
ceded that  a  purchaser  is  bound  to  know  that,  by  the  jurispru- 
dence of  Illinois,  the  bond  is  legally  payable  at  such  treasury, 
that  is  all  he  is  bound  to  know.  The  same  jurisprudence 
informs  him  that  the  naming  of  a  different  place  for  payment 
does  not  affect  their  vahdlty,  nor  the  obligation  of  the  munici- 
pality to  pay  them.  At  all  events,  we  are  of  opinion  that  the 
place  of  payment  named  in  the  bond  wliich  was  formerly  in 
the  hands  of  Post,  did  not  affect  the  present  holder  with  notice 
of  the  proceedings  in  which  Post  was  a  party.  Those  pro- 
ceedings are  an  estoppel  against  Post,  even  though,  in  our 
judgment,  the  decision  was  based  on  an  erroneous  view  of  the 
law ;  and  they  would  be  an  estoppel  against  Jordan  if  he  had 
notice  of  them  when  he  took  the  bond.  But  there  is  no  evi- 
dence that  he  had  any  such  notice,  and  we  think  that  the  fact 
of  the  bond  being  payable  at  a  place  where  the  town  of  Enfield 
had  no  authority  to  make  it  payable  —  a  fact  which  it  is 
admitted  does  not  affect  its  validity — was  not  suflScient  to 
put  Jordan  on  inquiry.  Though  made  payable  in  Shawnee- 
town,  it  is  legally  payable  at  Enfield,  and  is  as  valid  and  bind- 
ing on  the  town  as  if  it  were  in  terms  made  payable  there. 

The  answer  to  the  fourth  question,  therefore,  is,  that  one  of 
the  bonds,  and  the  coup(5ns  thereto  belonging,  are  not  void  in 
the  hands  of  the  plaintiff  by  reason  of  Post  having  litigated 
the  bond  in  the  state  courts  of  Illinois. 

The  judgrnent  of  the  Circuit  Court  is  affirmed. 
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HUBBAED  V.  INYESTMENT   COMPANY. 

ERROB  TO    THE    CIROUIT    COURT    OF    THE    UNITED    STATES    FOR   THE 
DISTRICT   OF   MASSACHUSETTS. 

Argued  December  17,  20, 1886.  —  Decided  January  17, 1887. 

On  the  facts  in  this  case  as  stated  in  the  opinion  of  the  court,  Held,  That 
there  was  uo  error  in- the  insti-uction  of  the  court  below  to  tlie  jury  to 
find  a  verdict  for  the  defendant. 

This  was  an  action  at  law.  The  case  is  stated  in  the  opin- 
ion of  the  court. 

Mr.    Robert    Dickson  Smith  and  Mr,    Willia/m    Warren 
Vaughan  for  plaintiflf  in  error. 

Mr,  Ilugh  Porter  for  defendant  in  error. 

Mb.  Justice. Matthews  deUvered  the  opinion  of  the  court. 

This  is  an  action  at  law  brought  by  the  plaintiflf  in  error,  a 
citizen  of  Massachusetts,  against  the  defendant  in  error,  in  the 
Supreme  Judicial  Court  of  that  state  for  the  county  of  Suf- 
folk, and  removed  by  the  defendant,  a  corporation  and  citizen 
of  the  state  of  Illinois,  into  the  Circuit  Court  of  the  United 
States  for  that  district.  The  N^ew  York,  New  England  and 
Western  Investment  (>ompany  is  a  corporation  chartered  by 
the  state  of  Illinois  under  the  name  of  the  Edgar  County 
Land  and  Loan  Company,  its  name  having  been  subsequently 
changed.  It  has  an  authorized  capital  stock  of  $100,000,  sub- 
ject to  be  increased  to  $200,000.  Its  powers  were  conferred 
by  the  third  section  oi  an  act  approved  March  8,  1867,  which 
reads  as  follows : 

"  Section  3.  The  said  corporation  shall  have  power  to  bor- 
row money  and  to  receive  money  in  deposit  and  pay  inters 
thereon,  and  to  loan  money  within  or  Avithout  this  state  at 
any  rate  of  interest  not  exceeding  that  now  or  hereafter 
allowed  by  law  to  private  individuals,  and  to  discount  loans, 
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and  in  computation  of  time  thirty  days  shall  be  a  month  and 
twelve  months  a  year,  and  to  make  such  loan  payable  either 
within  or  without  this  state,  and  to  take  such  securities  there- 
for, real  and  personal,  or  both,  as  the  directors  and  managers 
of  said  corporation  shall  deem  sufficient,  and  may  secure  the 
payment  of  such  loans  by  deeds  of  trust,  mortgages,  or  other 
securities,  either  within  or  without  this  state ;  may  buy  and 
sell  negotiable  paper  or  other  securities ;  may  open  and  estab- 
lish a  real  estate  agency ;  may  purchase  and  sell  real  estate, 
and  shall  have  power  to  convey  the  same  in  any  mode  pre- 
scribed by  the  by-laws  of  such  corporation ;  may  accept  and 
execute  all  such  trusts,  whether  fiduciary  or  otherwise,  as  shall 
or  may  be  committed  to  it  by  any  person  or  persons,  or  by 
order  of  any  court  or  tribunal  or  legally  constituted  authority 
of  the  state  of  Illinois,  or  of  the  United  States,  or  elsewhere ; 
may  make  such  special  regulations  in  reference  to  trust  funds, 
•  or  deposits  left  for  accumulation  or  safe-keeping,  as  shall  be 
agreed  upon  with  the  depositors  or  parties  interested,  for  the 
purpose  of  accumulating  or  increasing  the  same ;  may  issue 
letters  of  credit  and  other  commercial  obhgations,  not,  how- 
ever, to  circulate  as  money,  and  may  secure  the  payment  of 
any  loan  made  to  said  company  in  any  way  the  directors  may 
prescribe." 

The  home  office  of  the  company  was  at  Chicago,  but  a 
branch  was  established  in  New  York  City,  which  became,  and 
was  at  the  time  of  the  transactions  in  question  in  this  suit,  the 
main  office  at  which  its  business  was  chiefly  transacted.  The 
company  also  directed  the  estabhshment  of  branch  offices  at 
Philadelphia  and  Boston.  The  relation  between  the  defend- 
ant and  the  plaintiff  grew  out  of  a  contract  entered  into  be- 
tAveen  them,  having  in  view  the  establishment  of  the  office  in 
Boston.  A  contract  in  writing  was  entered  into  between 
them  on  the  17th  day  of  December,  1879,  the  substantial 
parts  of  which  are  as  follows :  The  plaintiff,  Hubbard,  agreed 
"  to  open  and  take  charge  of  a  branch  office  of  said  corpora- 
tion at  Boston,  Mass. ;  to  devote  his  best  energies  and  time  to 
the  interests  of  said  corporation,  as  far  as  may  not  be  incon- 
sistent with  a  due  regard  for  the  interests  of  such  legal  clients 
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as  he  may  have  from  tune  to  tune,  always  considering  his 
duties  towards  said  corporation  as  of  the  utmost  importance ; 
to  use  his  best  endeavors  to  place  in  New  England,  where  it 
may  be  of  greatest  advantage  to  said  corporation,  twenty-five 
thousand  dollars  (§25,000)  of  the  capital  stock  of  said  party 
of  the  first  part,  and  generally  to  do  and  perform,  (within  his 
'  division,'  so  called,)  all  acts  for  the  furtherance  of  the  inter- 
ests of  said  party  of  the  first  part  as  shall  be  consistent  with 
honor,  honesty,  equity,  and  fair  dealing." 

On  its  part,  the  defendant  agreed  "  forthwith  to  elect  said 
party  of  the  second  part  one  of  its  directors,  with  the  title  of 
assistant  vice-president ;  to  give  said  party  of  the  second  part 
the  direction  of  said  office  designated  as  the  Eastern  Division, 
subject,  of  course,  to  the  by-laws  of  said  corporation  now  in 
force  or  hereafter  to  be  enacted ;  to  furnish  said  office  and  its 
furniture,  all  the  books,  signs,  circulars,  and  advertising,  which 
said  corporation  may  require ;  to  pay  the  salary  of  its  book- 
keeper, and  of  such  other  employes  as  may  be  deemed  neces- 
sary and  proper,  and  generally  to  pay  the  running  expense 
of  said  office ;  to  pay  to  said  party  of  the  second  part  the  sum 
of  eighteen  hundred  dollars  ($1800)  per  year  as  '  salary,'  to- 
gether with  all  expenses  of  travel  incurred  by  him  on  its 
behalf,  and  a  further  amount,  as  '  commissions,'  to  be  deter- 
mined as  foUoAvs,  to  wit:  AU  business  originating  in  said 
'Eastern  Division,'  which  shall  include  the  whole  of  Maine, 
New  Hampshire,  Vermont,  and  Massachusetts,  or  transacted  at 
said  Boston  office,  shall  be  '  valued '  according  to  the  amount 
of  gross  profit  coming  therefrom  to  said  corporation,  or  which 
can  be  rightfully  claimed  by  it.  After  deducting  from  the 
aggregate  of  such  profits  for  each  year  the  sum  of  fifty-four 
hundred  doUars  ($5400),  plus  the  amount  of  book-keeper's 
salary,  said  party  of  the  second  part  shall  be  entitled  to  one- 
third  of  the  balance  as  commissions,  as  above.  Settlement 
shall  be  made  between  said  parties  as  often  as  once  a  month, 
said  party  of  the  second  part  becoming  entitled  to  said  '  com- 
missions '  pro  rata  as  soon  as  the  same  shall  have  been  earned 
and  received,  and  shall  exceed  in  the  aggregate  the  amount  of 
$5400,  plus  salary  of  book-keeper,  as  above  set  forth,  and  shall 
be  paid  '  in  kind.' 
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"  Said  party  of  the  first  part  shall  favor  as  much  as  practica- 
ble said  Boston  office,  to  the  end  that  parties  \vithin  its  pre- 
cincts may  deal  directly  with  it.  All  legal  services  required 
by  said  party  of  the  first  part,  for  itself  or  others,  in  suits  or 
proceedings  in  court,  or  in  the  drawing  of  railroad  deeds  and 
mortgages,  shall  be  entitled  to  extra  compensation  from  said 
party  of  the  first  part." 

It  was  also  provided,  that  "this  agreement  shaU  go  into 
effect  from  and  after  the  sale  or  purchase  by  said  party  of  the 
second  part  at  par  of  ten  thousand  dollars  ($10,000)  of  the 
capital  stock  of  said  party  of  the  first  part  and  payment  there- 
for, and  shall  be  in  force  for  one  year,  at  the  end  of  which 
time  there  shall  be  a  general  accounting  together  of  said  par- 
ties, and  a  new  agreement  may  be  made  and  entered  into,  if 
the  mutual  interests  of  said  parties  may  so  require." 

This  agreement  went  into  effect,  according  to  its  terms,  by 
the  plaintiff  taking  and  paying  for  $10,000  of  its  capital  stock 
at  par  on  the  24th  of  December,  1879.  On  the  5th  of  June, 
1880,  he  was  elected  a  director  by  the  stockholders  at  their 
annual  meeting  in  Chicago.  The  plaintiff  opened  in  Boston 
the  branch  office  contemplated,  and  performed  all  the  services 
required  of  him  during  the  year  fixed  by  his  contract;  was 
paid  his  salary  of  $1800,  and  reimbursed  for  all  outlays,  as 
provided  in  the  contract  of  December  17,  1879,  rendering 
monthly  accounts  to  the  New  York  office,  as  required,  to 
which  no  objection  was  ever  made ;  and,  apart  from  the  trans- 
action here  in  question,  there  was  no  controversy  as  to  his 
interest  in  any  part  of  the  gross  profits  arising  under  the 
contract. 

It  also  appeared  from  the  evidence  —  the  whole  of  which  is 
set  out  in  the  bill  of  exceptions  —  that,  through  a  contract 
with  the  Kansas  City,  Burlington,  and  Santa  F6  Kailway 
Company,  of  which  -W.  H.  Schofield  was  then  president,  the 
defendant  had  for  sale  certain  bonds  of  that  company,  and,  in 
order  to  place  them  before  other  railroads  and  investors,  it 
had  issued  a  circular,  dated  May  15,  1880,  offering  for  sale 
these  bonds,  which  were  to  cover  not  only  the  extension  of 
that  road  to  Burlington,  Kansas,  but  also  that  portion  of  the 
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road  already  built  from  Ottawa  to  Burlington,  and  on  this  com- 
pleted portion  of  the  road  of  forty-five  miles  there  was  already 
outstanding  $600,000  of  first  mortgage  bonds,  which  were  to 
be  taken  up  and  cancelled  from  the  proceeds  of  the  new  bonds 
offered  in  this  circukr.  One  of  these  circulars  was  sent  from 
the  New  York  office  to  the  plaintiff  at  the  Boston  office.  A 
negotiation  was  commenced  and  carried  on  personally  by  J.  C. 
Short,  president  of  the  defendant  company,  with  the  Atchison, 
Topeka  and  Santa  F^  Kailroad  Company  in  interviews,  some 
of  which  occurred  at  the  office  of  the  latter  company  in  Bos- 
ton. At  some  of  these  the  plaintiff  was  present,  at  others  not. 
At  one  of  these  interviews,  on  June  10,  1880,  at  which  the 
plaintiff  was  not  present,  a  preliminary  agreement  or  memo- 
randum between  the  parties  was  entered  into,  signed  by  the 
president  of  the  Atchison,  Topeka  and  Santa  F6  Kailroad 
Company,  the  president  of  the  Kansas  City,  Burlington  and 
Santa  Fe  Railway  Company,  and  Short,  as  president  of  the 
defendant  company.  This  memorandum  contemplated  the 
purchase  by  the  Atchison,  Topeka  and  Santa  Fe  Eailroad 
Company  of  the  railroad  of  the  Kansas  City,  Burlington  and 
Santa  F6  Railway  Company,  and,  as  a  means  of  accomphshing 
that,  the  purchase  of  the  mortgage  bonds  of  the  latter  com- 
pany, with  a  view  to  a  foreclosure  of  the  mortgage  and  the 
reorganization  of  the  company.  This  memorandum  was  sup- 
plemented by  a  subsequent  agreement  entered  into  on  the 
13th  of  June,  1880,  to  which  the  parties  were  the  Atchison, 
Topeka  and  Santa  F6  Railroad  Company,  the  New  York,  New 
England  and  Western  Investment  Company,  Alden  Speare, 
Charles  S.  Tuckerman,  and  Lucien  M.  Sargent,  the  three  last 
named  to  act  as  trustees  to  hold  the  bonds  to  be  used  in  con- 
summating the  purchase.  The  object  of  this  contract  was  to 
provide  and  declare  the  modes  by  which  the  property  of  the 
Kansas  City,  Burlington  and  Santa'  F^  Railway  Company 
should  be  sold  and  delivered  to  the  Atchison,  Topeka  and 
Santa  F6  Railroad  Company,  free  from  incumbrance,  and 
contemplated  the  foreclosure  and  sale  of  the  road  for  that 
purpose.  The  transaction  was  completed  in  accordance  with 
the  terms  of  the  contract.    It  resulted  in  a  gross  profit  to  the 
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New  York,  New  England  and  Western  Investment  Company, 
as  is  allegpd  by  the  plaintiff  in  his  declaration,  of  $117,833.33, 
of  which  the  plaintiff  claims  to  be  entitled  to  recover  one- 
third,  on  the  ground  that  the  business  originated  and  was . 
transacted  and  said  contract  was  made  in  said  Eastern  Divi- 
sion or  Boston  ofllce,  and  that  the  plaintiff  himself  procured, 
or  was  instrumental  in  procuring  and  carrjdng  out,  the  same. 

The  cause  was  tried  by  a  jury,  when,  at  the  close  of  the 
plaintiffs  evidence,  the  defendant  asked  the  court  to  instruct 
the  jury  to  render  a  verdict  for  the  defendant,  w^hich  was  done, 
and  a  verdict  rendered  accordingly,  and  judgment  thereon,  to 
reverse  w^hich  this  writ  of  error  is  prosecuted. 

The  error  assigned  is  in  the  ruling  of  the  court  in  this  in- 
struction to  the  jury.  The  principal  question,  in  our  view  of 
the  case,  is  one  of  fact ;  it  is  whether,  within  the  meaning  of 
the  contract  between  the  parties,  made  December  17,  1879, 
the  business  in  question,  out  of  which  these  profits  arose,  origi- 
nated in  the  Eastern  Division,  as  therein  described,  or  was 
transacted  at  the  Boston  office. 

Upon  a  careful  review  of  the  entire  evidence,  giving  to  the 
plaintiff  the  benefit  of  all  inferences  which  might  reasonably 
have  been  drawn  by  the  jury,  we  are  of  the  opinion  that  the 
court  below  did  not  err  in  instructing  the  jury  to  find  a  ver- 
dict for  the  defendant.  In  our  opinion,  it  clearly  appears  from 
the  evidence,  in  which  there  was  no  conflict,  that  the  business 
did  not  originate  in  the  Eastern  Division,  and  was  not  trans- 
acted at  the  Boston  office.  It  would  serve  no  useful  purpose 
to  go  into  any  detail  of  the  testimony,  which,  we  think,  admits 
of  no  different  conclusion. 

The  plaintiff's  declaration,  in  addition  to  counting  on  the 
special  contract  in  writing,  contained  also  common  counts  for 
work  and  labor  done  and  services  performed  in  and  about  the 
negotiation  of  the  contract  for  the  sale  of  the  Kansas  City, 
BurUngton  and  Santa  Fe  Kailway,  under  which  a  recovery 
might  have  been  had,  in  the  absence  of  a  special  contract,  for 
the  reasonable  value  of  services  as  a  broker,  if  any  such  had 
been  performed;  but  in  the  present  case  no  such  recovery 
could  be  had,  because  it  clearly  appeared  that  whatever  was 
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done  by  the  plaintiff  in  that  behalf  was  done  under  the  special 
written  contract,  and  not  upon  any  unpUed  contract  for  com- 
pensation. 

ThejudgTTient  is  dccordmgh/  affirmed. 


Digitized  by 


Google 


APPENDIX. 


I. 

RULE  20.     SECTION  1.^ 


SUPREME  COURT  OF  THE   UNITED   STATES. 

October  Term,  1886. 

Monday,  January  10,  1886. 
Mr,  Chiep  Justice  Waite  announced  as  follows : 

It  is  proper  to  call  the  attention  of  the  bar  to  the  practical  opera- 
tion of  a  rule  which  was  adopted  for  the  convenience  of  parties, 
without  being  inconvenient  to  the  court.  During  this  term  there 
have  been  submitted  under  the  mle  fifty  cases ;  and  of  these,  thirty- 
one  came  in  during  the  last  week,  the  ninety  days  having  expired 
on  Saturday  last.  Had  they  been  submitted  ratably*,  as  the  term 
progressed,  they  could  all  have  bean  disposed  of  without  interfering 
with  the  current  business,  and  without  being  at  all  burdensome  to 
the  court.  As  it  is,  we  are  oppressed  with  a  great  accumulation  of 
this  kind  of  business  at  a  time  in  the  term  when  we  have  a  large 
number  of  other  cases  under  consideration. 

Unless  the  practice  is  changed,  we  shall  be  compelled  to  abolish 
this  rule,  or  make  some  special  order  in  reference  to  its  adminis- 
tration. 

I  See  108  U.  S.  584. 
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#       n. 

NOTE  TO  SHIPMAN  v.   DISTRICT  OF  COLUMBIA, 

ante^  148. 

The  case  of  Shipman  v.  District  of  ColumMa  in  the  Court  of 
Claims  is  reported  in  18  C.  Ci.  291-339.  The  findings  of  fact  made 
by  the  Coui-t  of  Claims  occupy  about  thirty-two  pages  of  the  report. 
The  opinion,  however,  states  the  facts  upon  each  point  decided  with 
sufficient  fulness.  The  syllabus  of  the  reported  case,  and  the  opinion 
of  the  Court  of  Claims  referred  to  in  the  opinion  of  this  court  on 
page  148,  ante^  are  as  follows : 

"SHIPMAN   V.    DISTRICT  OF  COLUMBIA. 

In  October,  1872,  the  secretery  of  the  Board  of  Public  Workii  of  the  Diilrict  of  ColumbU 
wrote  to  the  claimant  that  the  Board  bod  awarded  him  a  contract  at  Board  rates.  The 
Board  bad,  in  fact,  awarded  a  contract,  but  bad  not  fixed  rates.  The  claimant,  after  aeelng 
the  engineer  of  the  district,  went  to  work  in  1872,  and  rendered  bills  from  Ume  to  time,  and 
was  paid  at  less  rates  than  Board  rates.  In  1873  he  resumed  work,  and  rendered  bills  from 
Ume  to  Ume,  and  was  paid  at  the  some  rates  as  in  1872.  The  claimant  having  done  a  quan- 
tity of  macadam  pavement  on  the  work  which  was  not  called  for  by  the  agreement,  the 
District  recognized  it  and  paid  him  for  it.  The  Board  of  Public  Works  in  1872  ordered 
claimant's  contract  to  be  reduced  to  writing,  but  it  was  not  reduced  to  writing  and  signed 
unUI  December,  1873,  when  it  was  signed  by  Cooke,  Shepherd,  and  Magruder  on  behalf  of 
the  Board.  Cooke  was  a  member  in  1872,  but  bad  ceased  to  be  one  before  December,  1873. 
The  contract  as  signed  corresponded  in  rates  with  the  bills  as  rendered  and  paid,  and  they 
were  not  Board  rates.  Claimant  contends  that  the  contract,  by  reason  of  mutual  mistakes, 
varied  from  the  intent  of  the  parUes,  and  that  the  rates  of  payment  should  have  been 
board  rates,  and  asked  the  court,  as  a  Cpurt  of  Equity,  to  reform  it.  Beld  :  That  the 
pracUcul  construction  given  by  both  parUes  showed  that  there  was  no  mistake;  that  the 
contract,  as  signed,  expressed  the  will  of  the  parties;  that  when  signed  it  related  back  to 
the  work  done  previous  to  signature;  and  that  it  was  immaterial  whether  it  was  valid  as  a 
contract,  since,  if  invalid,  it  was  still  evidence  of  the  intention  of  the  parties. 

In  1874  the  contract  was  renewed  and  extended  so  as  to  take  in  a  much  larger  work.  The 
claimant  constructed  a  wall  which  contained  more  cubic  yards  of  masonry  than  the  plans 
of  the  engineer  of  the  district  called  for.  It  appeared  that  this  was  done  with  the  knowl- 
edge  of  the  commissioners  and  of  the  assistant  engineer,  and  that  there  was  no  conceal- 
ment, and  that  it  might  have  been  known  to  the  chief  engineer.  Held:  That  money  psid 
for  this,  amounting  to  $20,450.19,  could  not  be  recovered  back  on  a  counter  claim  alleging 
it  to  have  been  paid  under  a  mistake  of  fact. 

The  contract  called  for  the  construction  of  the  wall  at  five  dollars  per  cubic  yard,  and  said 
nothing  about  excavations  for  it.  Held  :  That  the  claimant  was  bound  to  make  the  excava- 
tions for  the  wall  without  extra  pay  for  it. 

The  contract  called  for  a  lining  of  coarse  gravel  In  the  rear  of  the  retaining  wall  and  made  no 
provision  for  payment.  There  was  no  gravel  near  the  work.  Held :  That  the  claimant 
was  entitled  to  compensation  for  this  work. 

The  contract  called  for  a  coping  of  ordinary  stone  on  the  wall.  By  agreement  of  parties 
North  River  bluestone  was  substituted  at  an  extra  compensation  of  forty  cents  per  foot. 
Claimant  contended  that  this  was  per  square  foot;  defendant,  that  it  was  per  running  foot. 
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ClHimant  eontended  further  that  ho  was  entitled  to  be  paid  for  the  coping  as  mnsocry. 
Defendant  did  not  deny  this.  Defenditiit  paid  an  arbitrary  rate  of  seventy-four  and  one- 
half  cents  per  running  foot,  which  claimant  accepted.  Held  :  That  this  was  a  settlement 
of  that  part  of  the  dispute,  and  that  claimant  could  not  recover  for  the  coping  as  maisonry 
in  addition. 
Claimant  under  an  extension  of  the  contract  did  work  on  another  road.  His  worlc  was 
measured,  and  a  bill  aggrcgatiug  about  $15,000  was  rendered.  The  commissioners  made 
out  a  new  bill,  fixing  the  rates  so  as  to  produce  an  aggregate  of  about  $2*2,000,  in  order  to 
make  a  payment  in  bonds  of  the  district  equivalent  to  a  payment  in  cash,  and  paid  tlie  bill 
so  made  in  bonds.  Held:  That  a  payment  of  a  claim  against  the  district  in  its  bonds  at 
less  than  par  was  illegal ;  that  this  was  an  attempt  to  do  indirectly  what  could  not  be  done 
directly ;  and  that  in  stating  an  account  it  must  be  treated  as  a  cash  payment  of  the  face  of 
the  bonds." 

"  Davis,  J.,  delivered  the  opinion  of  tlie  court. 

It  is  but  simple  justice  to  the  counsel  on  both  sides  to  say  at  the  outset 
that  the  court  has  derived  the  greatest  assistance  from  their  able  and  full 
discussion  of  the  complicated  issues  Involved  in  this  case,  both  in  their 
briefs  and  In  their  oral  arguments. 

The  Items  In  the  claimant's  bill  of  particulars  depend,  in  some  measure, 
upon  the  force  to  be  given  to  a  contract  known  as  contract  No.  561. 

In  the  autumn  of  1871  the  claimant  offered  to  put  the  canal  road  between 
Aqueduct  and  Chain  Bridges  in  order.  Apparently  his  terms  were  not  accep- 
table, for  no  notice  was  taken  of  them. 

A  year  later  the  Board  ordered  that  a  contract  should  be  awarded  him 
for  this  work,  and  directed  that  he  be  notified  of  its  action. 

An  attempt  was  made  to  connect  this  act  with  the  claimant's  acts  of  the 
previous  year;  but  the  findings  show  no  such  connection,  and  in  ouropinion 
there  was  none. 

The  secretary  of  the  Board  at  once  wrote  to  the  claimant,  but  Instead  of 
notifying  him  of  the  real  doings  of  the  Board,  he  notitled  him  that  a  con- 
tract had  been  awarded  him  *  at  Board  rates,'  which  had  not  been  alluded 
to  by  the  Board  in  their  action. 

The  claimant  before  commencing  work  saw  the  defendant's  officers  In 
relation  to  the  work  and  the  contract,  but  \vliat  took  place  can  only  be 
inferred  from  subsequent  acts  of  both  parties. 

The  claimant  did  work  to  the  amount  of  a  few  thousand  dollars  in  tlie 
autumn  of  1872,  for  which  he  was  paid  in  part.  In  the  spring  of  1873  he 
resumed  work  and  continued  at  it  until  the  antunin,  when  a  final  mctisure- 
ment  was  had  of  the  work  done  to  that  time.  For  all  this  work  he  was  p.inl 
at  Board  rates  with  two  exceptions.  1st.  He  was  paid  for  stone  nuisonry 
at  85  per  cubic  yard,  while  the  Board  rate  was  ^G.50  per  perch.  2d.  He  was 
paid  nothing  for  haul.  So  far  as  we  can  gather  from  the  findings,  his  l)ins 
were  rendered  at  the  rates  at  which  they  were  paid,  and  the  payments  were 
received  withont  any  Intimation  that  the  amounts  allowed  were  too  small. 

During  the  progress  of  the  work  the  claimant  had  put  macadam  on  the 
road  by  direction  of  one  of  the  Board  of  Pnblic  Works.  This  was  formally 
recognized  as  a  part  of  his  contract  in  November,  1873,  and  in  December, 
1873,  tlie  contract,  No.  5G1,  under  which  all  the  work  was  supposed  to  have 
been  done,  was  formally  executed. 

The  findings  show  that  both  parties  intended  to  embody  in  this  formal 
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iustroment,  and  supposed  they  had  embodied  in  it,  all  the  a^ecments  under 
which  the  one  had  been  doing  work  and  the  other  had  been  paying  money. 
The  instrument  was  antedated  for  the  purpose,  as  the  findings  further  show, 
of  mailing  it  operative  during  tlie  whole  period  of  tlie  worlc. 

The  claimant  now,  however,  makes  two  ol)jections  to  this  instmment: 

In  the  first  place  it  was  signed  on  belialf  of  the  Board  of  Public  Works 
by  Henry  D.  Cooke,  Alexander  R.  Shepherd,  and  James  A.  Magruder.  Cooke 
was  a  member  of  the  Board  in  October,  1872,  when  the  contract  with  tlie 
claimant  was  actually  made,  but  he  had  ceased  to  be  a  member  in  December, 
1873,  when  the  formal  evidence  of  it  was  actually  signed.  Shepherd  and 
Magruder  were  members  throughout.  Tlie  total  number  of  the  Board  was 
five.  The  claimant  maintains  that  the  instrument,  not  having  been  sigued 
i^y  a  majority  of  the  Board,  is  invalid. 

It  is  unnecessary  for  us  to  decide  whether  he  is  correct  in  this,  conten- 
tion, for  the  findings  show  that  the  claimant  signed  that  paper  for  the  pur- 
pose of  ghowing  what  his  own  understanding  of  tlie  contract  was.  If, 
notwitlistanding  the  written  histrument,  the  contract  still  rested  in  parol, 
the  court  could  have  no  stronger  evidence  to  show  what  the  claimant 
intended  it  to  be.  If,  on  the  other  hand,  the  written  contract  is  valid,  the 
practical  result  on  the  issues  in  this  suit  is  the  same. 

In  the  second  place,  the  claimant  maintains  that  he  engaged  to  do  the 
work  at  Board  rates;  that  when  the  written  contract  varied  from  Board 
rates  l)y  excluding  haul,  and  paying  masonry  at  only  $5  a  cubic  yard,  it  was 
a  variation  made  without  his  knowledge,  and  against  the  intent  of  both 
parties,  and  that  these  provisions  of  the  contract  having  been  inserted  by 
mistake,  the  court  should  reform  the  contract  by  restoring  Board  rates  as 
the  measure  of  compensation. 

This  theory  rests  for  its  support  upon:  1st.  The  letter  of  the  secretary 
informing  the  claimant  that  a  contract  liad  been  awarded  him  at  Board 
rates.  2d.  The  testimony  of  the  claimant  that  he  supposed  the  rates  stated 
in  the  written  instrument  were  Board  rates. 

We  have  already  seen  that  the  letter  of  the  secretary  was  not  justified 
or  authorized  by  tlie  action  •f  the  Board.  The  claimant's  contention  there- 
fore rests  mainly  upon  his  own  unsupported  testimou3\  On  the  other  hand, 
it  is  contradicted  by  his  own  consistent  conduct,  from  OctolKr,  1872,  when 
he  began  work  under  the  original  contract;  to  January,  1876,  when  he  finished 
under  the  last  extension  of  the  contract.  During  all  this  time  he  rendered 
accounts  and  received  pay  for  masonry  at  $5,  and  for  grading  w^ithout 
claiming  haul.  We  cannot  shut  our  eyes  to  tliese  practical  acts  of  con- 
struction. We  think  that  before  he  began  work  he  must  have  known  that 
the  secretary  had  made  a  mistake.  We  are  also  of  opinion  that  when  he 
signed  the  contract,  in  December,  1873,  he  knew  what  its  purport  was,  and 
that  it  expresses  the  agreement  as  he  understood  it. 

Having  disposed  of  this  general  question,  we  will  take  up  the  items  of 
the  claim  and  counter-claim  in  detail. 

The  claimant's  bill  of  particulars  consists  of  fourteen  items,  thirteen  of 
which  are  In  the  original  petition  and  one  in  the  amended  peUtiou. 

Four  of  these  were  abandoned  at  the  trial,  namely: 
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Stone  excavation,  1061.53  cubic  yards  of  haul  as  above,  at  20.62} 

cents  per  cubic  yard ^342.60 

114  cubic  yards  of  raasonr}',  at  $5  per  cubic  yard 570.00 

Repairing  road  at  above  point 41.00 

120  cubic  yards  of  cobble-stone  used  by  overseer  of  repairs,  at  75 

cents  per  cubic  yard 90.00 

The  item  *  Balance  due  on  Conduit  road,  ^325.67,'  was  amended  at  tlie 
trial,  so  as  to  make  it  a  claim  for  a  receiving  basin,  ^71.25.  We  do  not  find 
this  claim  to  be  sustained. 

There  was  also  a  claim  made  in  the  original  petition  for  $33,679.53  for 
difference  between  tlie  face  value- of  certificates  and  the  cash  price  for  tlie 
work.  In  view  of  previous  decisions,  this  claim  was  not  pressed,  and  it  is 
unsupported  by  proof. 

There  was  also  a  claim  set  up  in  the  original  petition '  for  $1328.47  for 
difference  between  the  amount  audited  to  the  claimant  and  the  amount  paid 
to  him.  We  have  disposed  of  this  by  Finding  XVIII,  which  states  In  sub- 
stance that  it  is  not  sustained  by  proof. 

We  will  take  up  the  remaiuing  items  in  classified  chronological  order, 
and  consider  tlfem  when  pertinent  to  do  so  In  connection  with  the  counter- 
claims. 

The  following  items  stand  by  themselves  and  have  no  relation  to  the 
counter-claims : 
33,232  cubic  yards  of  haul  1050  feet  over  200  feet,  at  .OIJ  cents 

per  hundred  feet,  =  20.02 J  cents  per  cubic  yard $0854.10 

913.39  cubic  yards  of  stone  masonry,  audited  at  $5  per  cubic  yard, 

which  should  have  been  at  $6.50,  the  Board  rates,  making  a 

difference  of 1370.08 

These  claims  are  for  work  done  before  December,  1873,  and  are  founded 
upon  the  alleged  mistake  as  to  the  rates.  For  the  reasons  already  given 
they  cannot  be  allowed.  The  claimant  received  his  contract  price  both  for 
haul  and  masonry,  and  has  no  just  claim  to  any  further  compensation  for 
either. 

The  next  series  of  claims  grows  out  of  an  extension  of  contract  No.  501 
so  as  to  cover  the  construction  of  an  expensive  wall  on  the  south  side  of 
the  Canal  road  and  the  completion  of  that  road  as  a  first-class  road.  It  was 
made  by  the  Commissioners  after  the  abolition  of  the  Board  of  Public 
Works,  and  was  a  much  more  extensive  contract  than  the  original.  • 

Under  this  extension   the   claimant  now  makes  the  following  claims, 
which  are  set  forth  In  his  original  petition : 
492  cubic  yards  coping,  which  should  have  been  measured  as 

stone  masonry,  at  $5  per  cubic  yard     ....*. $2400.00 

4024  cubic  yards  of  earth  excavation  necessary  for  foundation  of 

retaining  wall  on  Canal  road,  at  40  cents  per  cubic  yard  .  .  .  1849.00 
4528  cubic  yards  of  broken  stone  necessary  for  drainage  back  of 

retaining  walls,  at  $4.50  per  cubic  yard 20,370.00 

And  the  following  in  his  amended  petition : 
6000  yards  excavation  for  the  purpose  of  constructing  the  lining 

in  the  rear  of  the  retaining  walls,  at  40  cents  per  cubic  yard    .     $2000.00 
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lu  this  coDuectlon  the  defendant  sets  up  the  f ollowiug  items  of  connter- 
chiim: 

To  overpayment,  by  mistake  of  fact,  on  account  of  stone  masonry 
in  caual  wall  in  excess  of  amount  required  by  contract,  4091.83 
cubic  yards,  at  $5 $20,459.15 

To  overpayment  on  account  of  coping,  amount  paid  lu 

mistake  of  fact $9887.01 

Correct  amount  due 5320.G8 

Excess  overpaid 4566.33 

To  overpayment,  by  mistake  of  fact,  for  grading : 

Amount  paid  — 

For  excavation $9665.40 

For  haul 7893.41 

$17,558.81 
Amount  properly  due 782.88 

Excess  overpaid $16,775.93 

It  will  be  observed  thatthe.se  claims  and  counter-claims  relate  to:  1st. 
The  retaining  wall ;  2d.  The  foundation  for  it;  3d.  The  lining  back  of  it 
for  drainage;  4th.  The  coping  on  it;  and,  6th.  The  grading  of  the  road 
itself.    We  will  consider  them  in  that  order. 

1.  The  xcall.  —  The  claimant  makes  no  demand  on  this  account.  The 
defendant  asks  judgment  for  a  large  sum  for  alleged  overpay meut.  The 
facts  are  briefly  these : 

The  wall  was  some  three  miles  in  length,  and  In  some  places  as  much  as 
ten  feet  high.  In  the  very  outset  the  claimant  varied  O'om  the  plans  and 
specifications  by  constructing  it  wider  than  they  called  for.  He  gave  his 
reasons  for  these  changes  to  the  assistant  engineers  of  the  district  and  to 
tlie  Commissioners,  and  they  assented  to  the  change.  From  time  to  time, 
during  the  work,  measurements  were  taken  and  returned  to  tlie  chief  engi- 
neer, and  passed  upon  by  him  and  payments  made  in  accordance  with  them ; 
and  all  these  measurements  included  the  variations  thus  made.  The  Com- 
missioners knew  of  it,  and  the  reasons  for  it,  and  consented  to  it;  the 
i^sistant  engineers  knew  of  it,  and  the  engineer-in-chief  might  have  known 
of  it  if  he  had  paid  personal  attention  to  it.  There  was  no  attempt  at  con- 
cealment or  fraud.  When  the  final  paymeut  was  made,  which  is  now  sought 
to  be  recovered  back,  it  was  done  with  the  knowledge  of  the  Commissioners, 
and  by  personal  direction  of  one  of  them,  and  with  the  knowledge  and  con- 
sent of  Assistant  Engineer  Oertly,  who  was  acting  as  chief  in  the  absence 
of  Mr.  Hoxie.  The  ground  of  the  defendant's  claim  for  repayment  is  that 
the  engineer-in-chief  did  not  assent  to  the  changes  which  involved  the  con- 
struction of  4091.83  yards  of  masonry  beyond  his  plans.  We  think  this 
claim  cannot  be  maintained. 

The  defendant  further  maintains  that  in  any  event  there  is  an  ovei*meas- 
urement  of  G61  feet  in  this  wall.  In  support  of  this  contention  it  refers  to 
a  measurement  made  by  McComb,  on  behalf  of  the  defendant,  which  is 
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found  to  be  less  by  that  amount  than  Franklin's  measurement,  on  which  the 
])ayment  was  made. 

McComb*s  testimony  was  given  January  24,  1882.  On  the  21st  October, 
1882,  the  defendant  called  Franklin  as  a  witness,  and  made  no  in'iuiry  of 
him  on  this  point,  although  he  did  inquire  as  to  other  mistakes.  Under 
these  circumstances  we  cannot  set  aside  Frauklin's  measurement  and  find 
a  payment  made  under  it  to  tiave  been  made  in  mistake  of  fact. 

2.  7%e  foundation  for  the  xcall.  —  Tlie  terms  of  the  contract  must  govern 
our  decision.  It  required  the  claimant  to  *  construct  a  stone  retaining  or 
parapet  wall  on  the  south  side  of  the  Little  Falls  road,  between  the  Aque- 
duct and  Chain  Bridges,  or  at  such  points  along  said  road  as  may  be  author- 
ized by  the  Commissioners,  at  ^5  per  cubic  yard.  .  .  .  The  present 
retaining  walls  to  be  removed  to  such  depth  from  the  top  as  may  be 
directed,  and  the  foundation  inspected  and  approved  by  the  engineer  of  the 
District  of  Columbia  before  relaying  the  wall,  which  is  to  be  done  in  cement 
mortar.' 

A  portion  of  the  new  wall  was  constructed  in  places  where  there  was  no 
old  wall.  It  is  admitted  that  the  contract  gives  the  claimant  no  claim  for 
the  labor  in  getting  ready  for  the  foundations  in  places  where  there  was  a 
previous  wall.  The  claim  is  confined  to  excavation  in  places  where  there 
was  no  previous  wall.  The  instrument  extending  the  contract  makes  no 
other  provision  for  payment  except  that  already  quoted.  We  are  of  opinion 
that  it  requires  the  claimant  to  do  all  the  work  necessary  for  the  finished 
masonry  at  the  agreed  price  of  $5  unless  there  is  something  in  the  old  in- 
strument which  gives  him  further  pay  for  excavation. 

Turning  to  that,  we  find  these  provisions  only,  *  Excavations  and  refilling, 
forty  (40)  cents  per  cubic  yard,  to  be  measured  in  excavation  only,'  and 
'grading,  thirty  (30)  cents  for  each  and  every  cubic  yard  of  earth,  sand,  or 
gravel  excavated  and  hauled.' 

It  is  plain  that  the  provision  in  regard  to  gi*ading  does  not  apply  to  this 
case.  We  think  it  equally  clear  that  the  other  does  not.  This  is  not  a  case 
of  excavation  and  refilling,  like  a  sewer  trench;  and  the  rate  of  payment 
agreed  upon  for  such  double  work  is  not  Applicable  to  this. 

There  being  nothing  in  the  old  contract  to  control  the  plain  language  of 
the  extension,  we  must  decide  against  the  claimant  on  this  item. 

3.  The  lining  hack  of  the  wall  for  drainage.  —  The  specifications  called 
for  *a  lining  of  coarse  gravel  twelve  (12'')  inches  In  thickness  carried  up  in 
rear  of  the  retaining  wall,'  and  the  plans  showed  this  in  detail.  There  was 
no  gravel  along  the  line  of  the  road,  and  it  was  mutually  agreed,  during  the 
construction  of  the  work,  that  macadam  material  should  be  substituted  for 
the  gravel. 

The  contract  is  silent  as  to  the  rate  of  pay  for  this  work,  which  has  been 
satisfactorily  performed. 

The  defendant  maintains  that  it  was  intended  to  be  paid  for  by  the  price 
allowed  for  the  masonry  in  the  wall. 

The  claimant  contends  that  he  is  entitled  to  compensation,  Ist,  for  the 
labor  in  excavating  the  place  for  the  reception  of  the  lining  at  the  rate 
allowed  by  the  old  contract  for  excavations  and  refilling;  2d,  for  the  lining 
to  be  measured  as  masonry. 
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It  is  plalu  that  this  work  of  gravelliug  ia  the  rear  of  the  wall,  as  con- 
templated by  the  contract,  was  a  work  of  considerable  lal>or  and  expense. 
We  cannot  think  that  either  party  Intended  it  to  be  paid  for  In  computing 
the  masonry.  In  our  opinion  it  is  a  casus  omissus.  The  parties  have  acci- 
dentally neglected  to  fix  a  price  for  this  work. 

The  claimant  has  done  the  work ;  the  District  has  received  the  benefit  of 
it ;  and  it  only  remains  for  the  court  to  examine  the  findings  and  ascertain 
whether  they  f umisli  the  means  for  fixing  its  value. 

In  Finding  XXVI  will  be  found  the  final  measurement  of  the  work  done 
under  this  contract  certified  to  by  Mr.  Bodfish,  assistant  engineer,  and  Mr. 
Oertly,  assistimt  engineer  for  the  lieutenant  engineer.  This  measurement 
contains  the  following  item :  *  4528  cubic  yards  of  broken  stone  filling  at 
ai.25,  §5000,  if  allowed.' 

The  item  was  not  allowed  at  that  time.  The  court  allows  it  now  as  the 
measure  of  the  amount  of  such  filling,  and  of  its  value,  and  in  full  for  the 
demands  in  the  claimant's  petition  and  amended  petition,  on  account  of 
such  filling,  and  of  the  excavation  for  it. 

4.  The  coping  on  the  wall.  —  The  contract  called  for  a  *  coping  to  consist 
of  selected  stones  six  to  ten  inches  thick,  jointed ;  in  length  of  not  less  than 
two  feet,  and  mnst  project  over  the  parapet  wall  not  less  than  two  nor  more 
than  four  inches  on  each  side,  and  must  be  so  disposed  along  the  line  of 
the  wall  that  no  two  in  juxtaposition  shall  vary  in  thickness  nor  in  width 
more  than  three-quarters  of  an  inch.' 

After  laying  about  a  thousand  feet  of  this  coping  the  claimant  wrote  to 
the  Commisslonei-s  that  it  was  expensive,  arduous,  and  unsatisfactory  work 
to  make  such  coping,  and  made  a  proposition  iu  the  following  language: 
*  That  I  be  allowed  to  use  for  the  coping  North  River  or  other  suitable 
coping  stone,  for  which  I  will  be  allowed  an  extm  compensation  of  forty 
(40)  cents  per  foot.  This  stone  will  cost  me,  delivered  on  the  ground, 
nearly  (I)  dollar  per  foot,  but  I  am  willing  to  bear  morfe  than  one  half  the 
expense,  only  asking  the  District  government  to  assume  the  proportion  I 
have  named.' 

To  this  proposition  Mr.  Hoxie,  6n  behalf  of  the  District,  made  the  follow- 
ing reply ;  *  You  are  requested  to  call  at  this  ofllce  to  execute  the  necessary 
papers  for  an  extension  to  your  contract,  No.  5G1,  with  the  late  Board  of 
Public  Works,  to  include  the  finishing  of  the  parapet  wall  along  the  Little 
FaUs  road  with  the  North  River  coping,  at  forty  cents  per  lineal  foot,  paya- 
ble in  3.G5  bonds  at  par.' 

The  claimant  did  not  call  and  execute  the  proposed  extension,  but  in- 
stead thereof  went  on  with  the  proposed  change,  and  the  court  is  now 
called  upon  from  this  correspondence  and  the  acts  of  the  pai'ties  to  decide 
what  their  agreements  really  were. 

Assuming  the  average  thickness  of  the  coping  called  for  by  the  contract 
to  be  8  inches  and  its  average  width  to  be  30  inches,  the  contract  price  for 
it,  viz.,  $5.00  per  cubic  yard,  would  amount  to  30.8  cents  per  running  foot. 

The  diminution  in  the  size"  caused  by  using  North  River  bluestone, 
taking  Hoxie's  measurements  in  Finding  XXVIII,  reduced  the  contract 
price  for  it,  measured  as  masonry,  to  about  15.4  cents  per  running  foot. 

As  some  compensation  for  this  reduction,  as  well  as  the  increased  cost 
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of  the  proposed  change  (estimated  by  the  claimant  at  nearly  $1.00  per  foot\ 
the  claimaut  proposed  that  he  should  be  allowed  an  extra  compeusatiou  of 
40  cents  per  foot. 

He  did  not  indicate  whether  he  meant  40  cents  per  square  foot  or  40 
cents  per  lineal  foot.  He  now  says  that  he  intended  square  feet,  and  ar- 
gues that  the  engineer  must  have  so  understood  him,  because  any  other 
construction  would  be  inconsistent  with  the  prices  of  bluestone. 

Lieutenant  Hoxie*s  an^ver  may  be  construed  in  two  ways  :  1st,  either  as 
an  acceptance  of  the  claimant's  proposition,  defining  the  undefined  term  in 
it  to  be  a  lineal  and  not  a  square  foot;  or,  2d,  as  a  counter-proposal  of  40 
cents  a  running  foot  as  the  entire  compensation.  We  thluk  the  first  con- 
struction the  one  most  consistcut  with  the  facts  in  the  case,  and  the  one 
which  gives  force  to  the  whole  correspondence.  It  is  also  the  only  one  con- 
sistent with  the  action  of  Lieutenant  Hoxie  at  a  subsequent  stage,  when  he 
sanctioned  a  measurement  of  the  work  which  contemplated  an  allowance  to 
the  claimant  for  the  coping  as  masonry,  and  an  additional  payment  by  the 
foot. 

When  the  parties  came  to  settle  after  the  work  was  done,  both  agreed 
that  the  claimant  was  entitled  to  be  paid  for  the  coping  as  masonry  (which 
we  have  seen  to  be  about  15.4  cents  per  running  foot)  ^  and  at  as  high  a  rate 
as  40  cents  extra  per  lineal  foot,  or  an  aggregate  of  about  55.4  cents  per 
mnning  foot.  The  claimant  contended  that  he  was  entitled  to  a  gross 
allowance  of  40  cents  per  square  foot,  whlcb,  allowing  the  coping  to  be  two 
feet  wide,  would  be  40  cents  a  running  foot  additional,  or  about  95.4  cents 
per  running  foot.  The  parties  compromised  by  fixing  upon  a  rate  of  74} 
cents  a  running  foot.  We  cannot  say  that  this  payment  was  made  in  mis- 
take of  fact.  We  think  that  it  was  made  and  received  as  a  settlement  of  a 
disputed  item.  Regarding  it  in  this  light,  w^e  can  neither  on  the  one  hand 
set  aside  the  payments  already  made  to  enable  the  defendant  to  recover  on 
its  counter-claim,  nor  can  we  on  the  other  hand  award  to  the  claimant  the 
contract  price  for  the  coping  as  masonry,  since  the  claim  for  it,  however 
well  founded  it  may  have  been  originally,  entered  Into  the  settlement  by 
■which  both  parties  accepted  a  rate  of  compensation  which  neither  contem- 
plated when  the  work  was  done. 

5.  The  grading  of  the  road, — The  claimant  demands  nothing  further  for 
grading  this  road.  The  defendant  asks  to  recover  back  $16,775.93,  which  it 
says  was  overpaid  by  mistake  of  fact  for  excavation  and  for  haul  in  grad- 
ing. 

In  the  final  measurement  of  the  work  by  Mr.  Oertly,  in  January,  1870, 
which  is  set  forth  in  Finding  XXVI,  the  claimant  was  allowed  for  32,218 
cubic  yards  of  grading  and  for  a  similar  amount  of  haul.  The  material  in 
these  two  items  was  the  same. 

The  defendant  first  contends  that  15,185.82  cubic  j'ards  of  this  material 
was  wrongfully  allowed  by  mistake  as  grading  and  haul,  because,  it  says, 
it  was  allowed  and  paid  for  as  macadam,  and  constituted  a  part  of  the 
45,557.47  square  yards  of  macadam  measured  and  allowed  in  the  same  meas- 
urement.   The  court  has  in  Finding  XXIX  found  this  to  be  so. 

The  defendant  further  contends  that  14,422  cubic  yards  of  the  grading 
and  haul  allowed  in  said  measurement  was  in  fact  filling  under  the  gutters, 
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which  by  the  ex  tens  ion  of  the  coutract  was  to  be  done  witliont  change.  As 
to  this  the  court  has  fouud  that  it  docs  not  appear  tliut  there  was  any  mis- 
lake  of  fact  in  tlmt  measurement. 

The  result  is  that  the  court  allows  tlie  defendant  for  one  payment  by 
mistake  of  fact  — 
For  15,186.82  cubic  yards  grading,  at  30  cents $4555.75 

For  15,185.82  cubic  yards  haul,  at  2+]  ceuts 3720.5;^ 

ft  

$8270.28 

The  next  items  in  consecutive  order  relate  to  what  is  known  as  the  New 
Cut  road,  a  road  near  to  and  connected  with  the  Canal  (or  Little  FalL--^ 
road,  on  wl»ich  the  claimant  was  at  work  in  August,  1875. 

It  appears  that  this  New  Cut  road  was  badly  damaged  by  storms  in  that 
month.  Tlie  three  years*  experience  which  the  Di>trict  auUioritles  had  had 
at  that  time  with  the  claimant  as  a  contractor  appears  to  huve  Inspiretl  con- 
lldence,  and  in  the  emergency  Mr.  lloxlc  addressed  the  following  letter,  ou 
tlie  31st  August,  to  the  claimant: 

•  You  are  authorized  to  repair  the  roads  and  culverts  in  tlie  vicinity  of 
the  work  now  being  performed  by  you  along  the  Little  Falls  road  which 
have  been  damaged  by  the  late  storms,  as  extra  work  under  your  contract 
No.  5G1  with  the  late  Board  of  Public  Works.  You  will  present  tills  order 
with  your  bill  for  the  work,  which  will  be  done  under  the  direction  of  Mr. 
Cunningham  and  Mr.  Carroll,  overseers.* 

No  answer  was  made  to  this  communication,  but  as  the  claimant  at  once 
went  on  with  the  work  he  must  be  presumed  to  have  accepted  the  proposal. 

In  December  he  rendered  an  itemized  bill,  amounting  in  the  aggregate  to 
over  $15,000,  and  asked  for  measurement  and  payment  under  his  contract. 
This  contract  called  for  payment  in  cash.  The  defendant  had  no  cash. 
Under  direction  of  the  Commissioners  a  bill  was  made  out  and  eertifled  to 
at  rates  which  produced  an  aggregate  that  would  make  a  payment  in  certifi- 
cates equivalent  to  a  payment  of  the  bill  rendered  in  cash,  and  the  claimant 
was  so  paid  in  certificates. 

We  do  not  apprehend  that  there  was  anything  immoral  or  intrinsically 
dishonest  in  this  transaction.  The  parties  assumed  what  was  a  manifest 
fact,  that  work  to  be  paid  for  in  depreciated  securities  was  nominally  worth 
higher  rates  than  work  to  be  paid  for  in  cash.  But  the  act  >Yas  clearly  il- 
legal. The  defendant  having  agreed  to  pay  cash,  was  legally  bound  to  pay 
cash;  but  when  it  muud  itself  unable  to  do  so,  the  law  forbade  it  from 
parting  with  its  securities  to  a  creditor  at  less  than  par.  It  is  too  clear 
for  argument  that  what  it  did  was  an  attempt  to  do  indirectly  what  the 
law  forbade  it  to  do  directly,  which  a  familiar  rule  of  law  makes  an  impos- 
sibility. 

This  payment  in  certificates  to  the  amount  of  $22,182.92  must  therefore 
be  taken  to  be  a  cash  payment  to  that  amount  on  account  of  the  work  done 
on  the  New  Cut  road.  It  is  the  only  payment  that  has  been  mide  on 
that  account.  Our  labors  in  this  respect  are,  therefore,  now  reduced  to  as^ 
certaining  the  amount  of  the  work  done  by  the  claimant  on  that  road. 

On  the  Uth  December,  1876,  Lieutenant  Hoxie  addressed  to  the  Com- 
missioners a  letter  in  which  he  said :  *  I  transmit  herewith  final  measure- 
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ment  of  work  done  on  New  Cut  road  by  J.  J.  Shipmau,  under  contract  No. 
oGl  of  the  late  Board  of  Public  Works,  amounting  to  $24,352.29/ 

The  measurements  inclosed  in  this  letter  show  the  following  apparent 
variations  from  contract  rates :  An  allowance  of  $G.50  for  masonry,  and  an 
allowance  for  haul.  The  coimsel  for  the  defendant  ask  us  to  strike  these 
items  from  the  measurement. 

These  measurements  were  made  after  the  present  controversy  arose,  and 
nndoubtedly  express  Lieutenant  Hoxie's  well-considered  judgment  as  to  the 
claimant's  lights.  There  may  have  been  good  reason  for  allowing  the  haul, 
and  the  masonry  may  have  been  of  a  different  quality  from  the  rubble 
cement,  for  which  the  contract  fixes  the  price  at  $5.  ,We  are  not  disposed 
to  assume  the  responsibility  of  changing  these  items. 

Among  the  Items  included  in  this  measurement  were  1090.8  perches  of 
dry  wall.  The  contract  fixes  no  price  for  such  labor  and  material.  Lieu- 
tenant Iloxie  estimates  it  to  be  worth  $2.50  per  perch,  and  allows  that  rate. 
The  claimant  contends  that  it  is  worth  more  than  that,  and  introduced  con- 
siderable proof  to  sustain  his  contention.  We  have  reached  the  conclusion 
ta:it  the  rate  allowed  by  Lieutenant  Iloxie  is  below  the  piices  paid  for  such 
wall  at  the  time  of  Its  construction,  and  have  found  that  it  was  worth  $3.50 
per  perch  instead  of  82.50,  as  allowed. 

As  the  result  of  this  we  disallow  the  counter-claim  on  account  of  the 
work  on  the  New  Cut  road,  and  allow  the  claimant  as  follows : 

Work  done  as  by  Iloxie's  estimate $24,352.50 

1098.8  perches  dry  wall,  $1  per  perch  additional 1,098.80 

$25,451.30 
I^ss  payments  in  certificates  at  par 22,182.92 

$3,268.38 

The  judgment  of  the  court  is  as  follows: 

The  court  orders,  adjudges,  and  decrees  that  the  contract  between  the 
claimant  and  the  defendant  referred  to  In  claimant's  petition  as  contract  No. 
561  correctly  and  truly  sets  forth  the  understanding  and  intention  of  the 
parties,  and  has  not  by  accident.  Inadvertence,  mistake,  or  clerical  error 
failed  to  set  forth  the  same,  and  ought  not  to  be  reformed. 

And  the  court  further  orders,  adjudges,  and  decrees  that  the  claimant 
has  established  the  following  Items  of  claim  against  the  defendant  set  forth 
In  his  petition  or  the  several  amendments  thereto,  to  wit : 

A  claim  on  account  of  4528  cubic  yards  of  broken  stone  for  drain- 
age back  of  retaining  walls,  at  $1.25  per  cubic  yard $5660.00 

A  claim  on  account  of  balance  due  for  work  on  the  New  Cut  road,    3268.38 

Making  a  total  of $8928.38 

And  has  failed  to  establish  the  residue  of  the  claims  set  forth  in  .said 
petition  and  amendments. 

And  the  court  further  orders,  adjudges,  and  decrees  that  the  defendant 
has  established  the  following  items  of  counter-claim  against  the  claimant, 
to  wit: 
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Overpayment  by  mistake  of  fact  for  15,185.82  cubic  yards  of  grad- 
ing on  the  Canal  road,  at  30  cents  per  cubic  yard $4555.75 

Overpayment  by  mistake  of  fact  for  15,185.82  cubic  yards  of  haul 

on  said  Canal  road,  at  24  j  cents  per  cubic  yard  ^  8720.52 

Making  a  total  of ^27G.27 

And  has  failed  to  establish  the  residue  of  the  counter-claims  set  forth  in 
its  bill  of  particulars. 

And  the  court  further  orders,  adjudges,  and  decrees  that  the  claimant 
shall  have  and  recover  of  the  defendant  the  sura  of  $G52.11,  as  due  and  pay- 
able on  the  1st  of  January,  1876,  being  the  difference  between  the  said 
amount  of  claim  allowed  to  the  claimant  and  the  said  amount  of  counter- 
claim allowed  to  the  defendant. 

And  the  court  further  orders,  adjudges,  and  decrees  that  except  as  to 
the  said  amount  of  claims  so  allowed  to  the  claimant,  all  the  claims 
demanded  in  the  claimant's  petition  and  the  amendments  thereto  be  dis- 
allowed, and  the  petition  with  reference  to  all  the  disallowed  claims  be  dis- 
missed. I 

And,  further,  that  except  as  to  the  said  amount  of  counter-claims  so 
allowed  to  the  defendant  the  defendant's  counter-claims  be  dismissed. 
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ACTION. 

See  Local  Law,  6,  7,  8 ; 
Payment. 

ACTION  ON  THE  CASE. 
See  Master  and  Servant. 

ADMIRALTY. 

A  fixed  structure,  contrived  for  the  purpose  of  taking  ships  out  of  the 
water  in  order  to  repair  them,  and  for  no  other  purpose,  consisting  of 
a  large  oblong  box,  with  a  flat  bottom  and  perpendicular  sides,  with 
no  means  of  propulsion  either  by  wind,  steam,  or  otherwise,  and  not 
designed  for  navigation,  but  only  as  a  floating  dry  dock,  permanently 
moored,  is  not  a  subject  of  salvage  service.  Cope  v.  Valette  Dry  Dock 
Co.y  625. 

See  Jurisdiction,  C,  1,  2; 
Local  Law,  8,  9,  10. 

ALIEN. 
See  Local  Law,  1. 

AMENDMENT. 

When  the  judgment  of  the  court  below  is  reversed  by  reason  of  failure  of 
the  pleadings  to  show  the  citizenship  necessary  to  give  jurisdiction,  it 
is  within  the  discretion  of  that  court,  on  the  case  coming  back,  to  allow 
amendments  to  cure  the  defect.    HaLsted  v.  Bustery  341. 

APPEAL. 
See  Costs  ; 

Court  op  Claims; 
Jurisdiction,  A,  1,  3,  $• 

ASYLUM. 
See  Extradition,  7. 

ATTORNEY  AT  LAW. 
See  Bankruptcy,  2 ; 
Witness. 
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,  BAILMENT. 

1.  The  robbery  by  burglars  of  securities  deposited  for  safe-keeping  in  the 

vaults  of  a  bank  is  uo  proof  of  negligence  on  the  part  of  the  bank. 
W'l/Ue  V.  Northampton  Bank,  361. 

2.  It  is  competent  for  a  national  bank  to  take  steps  for  the  recovery  of  its 

property  stolen  by  burglars,  and  to  agree  to  take  like  steps  for  the  re- 
covery of  the  property  of  others  deposited  with  it  for  safe-keej>iiig  and 
stolen  at  the  same  time ;  and  want  of  proper  diligence,  skill,  and  care 
in  performing  such  an  undertaking  is  ground  of  liability  to  respond  in 
damages  for  failure :  but  the  evidence  in  this  case  failed  to  establish 
either  such  an  agi*eement,  or  the  want  of  diligence  and  care,  and  the 
jury  was  properly  instructed  to  retui*n  a  verdict  for  defendant.    lb, 

BANKRUPTCY. 

1.  Ilennequin  v.  Clews^  111  U.  S.  670,  afl5rmed  and  followed,  in  holding,  on 

similar  facts  in  this  case,  that  there  was  no  such  fraud  in  the  creation 
of  the  debt,  and  no  such  trust  in  respect  to  the  possession  of  the  bonds, 
as  to  bar  the  operation  of  the  discharge  in^  bankruptcy.  Palmer  v. 
Hussey,  96. 

2.  A,  being  defendant  in  a  suit  in  a  state  court  to  set  aside  a  deed  of  real 

estate,  employed  B  as  attorney  and  counsel  to  defend  the  suit.  While 
the  suit  was  pending  A  conveyed  the  tract  to  C  as  trustee  to  secure 
certain  debts  and  liabilities  of  A.  A  became  bankrupt,  and  D  was 
appointed  his  assignee.  After  all  these  proceedings  B  succeeded  in 
obtaining  a  decree  establishing  A*s  title  in  the  tract,  which  decree  re- 
cited that  the  assignee  in  bankruptcy  had  become  a  party  to  the  decree, 
and  that  the  cause  was  remanded  by  consent  for  a  report  as  to  what 
was  a  reasonable  counsel  fee  for  B,  which  was  declared  to  be  a  lien  on 
the  premises.  After  report  the  property  was  sold  to  B  to  satisfy  that 
lien.  In  an  action  to  enforce  the  lien  under  the  trust  deed  to  C  as 
superior  to  that  of  B;  Held:  (1)  That  the  state  court  had  jurisdiction 
so  as  to  bind  those  who  were  parties  to  the  suit  and  those  whom  the 
parties  in  law  represented ;  (2)  that  the  assignee  in  bankruptcy  having 
appeared  in  the  state  court  and  litigated  his  rights  there,  he  and  those 
whom  he  represented  were  bound  by  the  decree.  Winchester  v.  Ueis- 
tell,  450. 

See  Equity,  4. 

BILLS  OF  EXCHANGE. 

1.  The  acceptor  of  a  bill  of  exchange  discounted  by  a  bank,  with  a  bill  of 
lading  attached  which  the  acceptor  and  the  bank  regard  as  genuine  at 
the  time  of  the  acceptance,  but  which  turns  out  to  be  a  forgery,  is 
bound  to  pay  the  bill  to  the  bank  at  maturity.  Goetz  v.  Bank  of  Kansas 
City,  551. 
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2.  The  bad  faith  in  the  taker  of  negotiable  paper  which  will  defeat  a 
recovery  by  him  must  be  something  more  than  a  failure  to  inquire  into 
the  consideration  upon  which  it  was  made  or  accepted,  because  of 
rumors  or  general  reputation  as  to  the  bad  character  of  the  maker  or 
drawer.    lb. 

See  Evidence,  9,  11 ; 
Lis  Pendens; 
Payment. 

BILLS  OF  LADING. 
See  Bills  of  J^xchangb,  1 ; 
Evidence,  9,  IL 

BOND. 

In  a  bond  "in  the  penal  sum  of  ^10,000,  liquidated  damages,"  with  con- 
dition that  certain  third  persons  shall  within  a  year  release  the  obligee 
from  a  large  number  of  debts  held  by  them  severally,  and  varying 
from  ^8000  to  ^10  each,  the  sum  of  ^10,000  is  a  penalty,  and  not 
liquidated  damages ;  and  in  an  action  thereon  the  otligee,  upon  proof 
that  none  of  those  debts  were  released  by  the  holders  within  the  year, 
but  that  immediately  afterwards  he  was  discharged  from  all  of  them 
in  bankfuptcy,  can  recover  nominal  damages  only.  Brignall  v.  Gould, 
495. 

BURGLARY. 

See  Bailment. 

CALIFORNIA   SCHOOL  LANDS. 
See  Public  Land,  8,  9,  10. 

CASES   AFFIRMED. 

1.  Ames  V.  Kansas,  111  U^.  S.  449,  affirmed.     Germania  Ins,  Co,  v.  Wisconr 

siuy  473. 

2.  Barneij  v.  Latharriy  103  U.  S.  258,  affirmed.     Brooks  v.  Clark,  502. 

3.  Cardwell  v.  American  Bridge  Co.,  113  U.  S.  205,  affirmed  and  applied. 

Hamilton  v.  Vicksburg  j'c.  Railroad,  280 ;  Huse  v.  Glover,  543. 

4.  Escanaba  Co,  v.  Chicago,  107  U.  S.  678,  affirmed  and  applied.     Ilamil-  ■ 

ton  V.  Vicksburg  S^-c,  Railroad,  278 ;  Huse  v.  Glover,  543. 
.5.    Hancock  v.  Holbrook,  112  U.  S.  229,  followed.     Peper  v.  Fordyce,  469. 
H.    Hastings  v.  Jackson,  112  U.  S.  233,  affirmed.     Mace  v.  Merrill,  581. 
7.    Hennequin  v.  Clews,  affirmed  and  followed.     Palmer  v.  Hussey,  90. 

5.  Looney  v.  District  of  Columbia,  113  U.  S.  258,  affirmed.     Donnelly  v.  Dis' 

trict  of  Columbia,  339. 
0.   Mahn  V.  Harwood,  112  U.  S.  354,  affirmed.     Ives  v.  Sargent,  652. 

10.  Martin  v.  People,  87  111.  524,  followed.     Enfeld  v.  Jordan,  680. 

11.  Mansfield  §T.  Railway  v.  Swann,  111  U.  S.  379,  affirmed.     Peper  v.  For- 

dyce, 469. 

12.  Putnam  v.  Ingraham,  114  U.  S.  257,  affirmed.     Brooks  v.  Clark,  502. 

13.  Shepard  v.  Carrigan,  116  U.  S.  593,  affirmed.     Sutter  v.  Robinsov,  530. 
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14.  Starin  v.  New  York,  115  U.  S.  218,  affirmed.     Germania  Ins,  Co,  v. 

Wisconsin^  473. 

1 5.  Thaypr  v.  Life  Association,  112  U.  S.  117,  affirmed.   Peperv,  Fordyce,  469. 

16.  Thomson  v.  Wooster,  114  U.  S.  104,  affirmed.     Clark  v.  Wooi^ter,  322. 

17.  Wollensak  v.  Reiher,  115  U.  S.  96,  affirmed  and  applied.     Ives  v.  Sar- 

gent, 652. 

CASES  DISTINGUISHED. 

1.  Anderson  County  v.  Beal,  113  U.  S.  227,  distinguished.     Crotc  v.  Ox- 

ford,  215. 

2.  Commissioners  v.  January^  94  U.  S.  202,  distinguished.   Croic  v.  Oxford,  215. 

3.  Lewis  V.  Commissioners,  105  U.  S.  739,  dist  inguished.    Crotr  v.  Oxford,  215. 

4.  National  Bank  v.  Commonwealth,  9   Wall.    353,   distinguished.      AVw 

Orleans  v.  Houston,  265. 

5.  5/onc  V.  Mississippi,  101   U.  S.  814,  distinguished.      A^e?c  Orleans  v. 

Houston,  265. 
0.    t^ni/e^  -S/a/^'^  v.  Railroad  Co,,  17  Wall.  322,  distinguished.     AV?r  Orleans 

V.  Houston,  203. 
7.    Fm/^c  v.  Fo«^,  89  U.  S.  539,  distinguished.    /Jrooib  v.  C/arit,  502. 

CASES  OVERRULED. 
Welch  V.  Pos^  99  111.  471,  overruled.     Enfeld  v.  Jordan,  680.  , 

CERTIFICATE  OF  DIVISION. 
See  Division  of  Opinion. 

CIIOCTAWS. 
See  Indian. 

CITIZENSHIP. 
See  Amexdmext; 

Jurisdiction,  B,  ^;  C,  3,  5. 

COLLECTOR  OF  CUSTOMS. 

A  collector  of  customs  is  not  authorized  by  the  provisions  of  the  act  of 
June  10,  1880,  c.  202,  21  Stat.  173  to  collect  the  freight  ui)on  the  trans- 
ported goods,  or  to  receive  it  for  the  lien-holder ;  and  if  a  deputy  col- 
lector, who  acts  as  cashier  of  the  collector,  does  so  collect  or  receive 
the  freight,  his  act  is  an  unofficial  act  which  entails  no  official  responsi- 
bility upon  the  collector,  his  superior.  Cleveland  Sf  Columbus  Rail- 
road V.  Mc  Clung,  454. 

CONFLICT  OF  LAW. 

When  the  statutes  of  the  United  States  make  special  provisions  as  to  the 
conapetency  or  admissibility  of  testimony,  they  must  be  followed  iu 
the  courts  of  the  United  States,  and  not  the  laws  or  practice  of  the 
state  in  which  the  court  is  held,  when  they  are  different.  Whitfordv. 
Clark  County,  522. 
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,  CONSTITUTIONAL  LAW. 

A.  Of  the  United  States. 

1.  A  Pennsylvania  fire  insurance  corporation  began  doing  business  in  New 

York  in  1872,  and  continued  it  afterwards  till  1882,  receiving  from 
year  to  year  certificates  of  authority  from  the  proper  officer,  under  a 
statute  of  New  York  passed  in  1853.  Chapter  694  of  the  laws  of 
New  York  of  18G5,  as  amended  by  c.  GO  of  the  laws  of  1875,  provided 
that  whenever  the  laws  of  any  other  state  should  require  from  a  New 
York  fire  insurance  company  a  greater  license  fee  than  the  laws  of 
New  York  should  then  require  from  the  fire  insurance  companies  of 
such  other  state,  all  such  companies  of  such  other  state  should  pay  in 
New  York  a  license  fee  equal  to  that  imposed  by  such  other  state  on 
New  York  companies.  In  1873,  Pennsylvania  passed  a  law  requiring 
from  every  insurance  company  of  another  state,  as  a  prerequisite  to  a 
certificate  of  authority,  a  yearly  tax  of  3  per  cent,  on  the  premiums 
received  by  it  in  Pennsylvania  duriug  the  preceding  year.  In  1882, 
the  insurance  officer  of  New  York  required  the  Pennsylvania  corpora- 
tion to  pay,  as  a  license  fee,  a  tax  of  3  per  cent,  on  the  premiums 
received  by  it  in  New  York  in  1881.  In  a  suit  against  such  corpora- 
tion, in  a  court  of  New  York,  to  recover  such  tax,  it  was  set  up  as  a 
defence,  that  the  tax  was  unlawful,  because  the  corporation  was  a 
"person "  within  the  "jurisdiction"  of  New  York,  and  "the  equal  pro- 
tection of  the  laws  "  had  been  denied  to  it,  in  violation  of  a  clause  in 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 
On  a  writ  of  error  to  review  the  judgment  of  the  highest  coiu't  of  New 
York,  overruling  such  defence ;  Held:  That  such  clause  had  no  applica- 
tion, because  the  defendant,  being  a  foreign  corporation,  was  not 
within  the  jurisdiction  of  New  York,  until  admitted  by  the  state  on  a 
compliance  with  the  condition  of  admission  imposed,  namely,  the  pay- 
ment of  the  tax  required  as  a  license  fee.  Philadelphia  Fire  Association 
V.  New  York,  110. 

2.  The  business  carried  on  by  the  corporation  in  New  York,  referred  to  in 

the  preceding  i^aragraph,  was  not  a  transaction  of  commerce.     Ih, 

3.  The  state  of  New  York  by  statute  imposed  a  tax  upon  the  "  corporate 

franchise  or  business  "  of  corporations  within  the  state,  of  one  quarter 
mill  upon  the  capital  stock  for  each  one  per  cent,  of  dividend  of  six 
per  cent,  or  over.  Ths  Home  Insurance  Company  claimed  exemption 
from  this  tax  upon  so  much  of  its  capital  as  was  invested  in  bonds 
of  the  United  States  which,  by  the  acts  of  Congress  imder  which  they 
were  issued,  were  exempt  from  state  taxation.  In  a  proceeding  to 
enforce  the  collection  of  the  tax,  the  Supreme  Court  of  New  York 
gave  judgment  for  its  recovery,  which  judgment  was  affirmed  by  the 
Court  of  Appeals  of  that  state.  This  court  affirms  the  judgment  by 
a  divided  court.     Home  Insurance  Co,  v.  New  York^  129. 

4.  A  commenced  a  proceeding  in  equity  in  a  District  Court  of  Iowa  against 

B  for  violating  the  provisions  of  §§  1540,  1542  of  the  Code  of  that 
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state  respecting  the  sale  of  intoxicating  liquors,  and  the  o";7ning  and 
keeping  such  liquors  with  intent  to  sell  the  same.  B  filed  his  petition, 
alleging  that  by  these  proceedings  and  by  the  construction  given  to 
the  statute  by  the  Supreme  Court  of  Iowa  in  another  case,  he  was 
deprived  of  his  rights  under  the  Constitution  and  laws  of  the  United 
States,  and  praying  for  the  removal  of  the  cause  to  the  Circuit  Court 
of  the  United  States ;  and  it  w^as  so  removed.  In  that  court  A  filed 
an  amended  complaint,  and  B  filed  an  amended  petition  for  removal ; 
each  by  leave  of  court.  A  moved  that  the  cause  be  remanded  to  the 
state  court.  The  Circuit  Court  remanded  it,  from  which  order  B 
appealed.  This  court  aflSrms  the  decree  of  the  court  below  by  a 
divided  court.     Schmidt  v.  Cobb,  284. 

5.  A  "  duty  of  tonnage,"  within  the  meaning  of  the  Constitution,  is  a 

charge  upon  a  vessel,  according  to  its  tonnage,  as  an  instrument  of 
commerce,  for  entering  or  leaving  a  port,  or  navigating  the  public 
waters  of  the  country.     Huse  v.  Glover,  543. 

6.  The  constitutional  requirement  that  "full  faith  and  credit  shall  be 

given  in  each  state  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state  "  implies  that  the  public  acts  of  every  state  shall 
be  given  the  same  effect  by  the  courts  of  another  state  that  they  have 
by  law  and  usage  at  home.  Chicago  fi*  Alton  Railroad  v.  Wiggins 
Ferry  Co.,  G15. 
See  Corporation,  4;  Jurisdiction,  A,  12; 

Evidence,  14;  Local  Law,  7,  8; 

Extradition,  2,  4,  6 ;  Navigable  Stream,  2 ; 

Judgment,  2  (4)  ;  Public  Land,  13, 14. 

B.  Of  the  States. 

See  Corporation,  1,  2; 
Local  Law,  7 ; 
Municipal  Corporations,  2. 

CONTRACT. 

1.  In  October,  1^72,  the  secretary  of  the  Board  of  Public  Works  of  the 
District  of  Columbia  wrote  to  the  claimant  that  the  Board  had 
awarded  him  a  contract  at  Board  rates.  The  Board  had,  in  fact, 
awarded  a  contract,  but  had  not  fixed  rates.  The  claimant,  after  see- 
ing the  engineer  of  the  district,  went  to  work  in  1872,  and  rendered 
bills  from  time  to  time,  and  was  paid  at  less  rates  than  Board  rates. 
In  1873  he  resumed  work,  and  rendered  bills  from  time  to  time,  and 
was  paid  at  the  same  rates  as  in  1872.  The  claimant  having  done  a 
quantity  of  Macadam  pavement  on  the  work  which  was  not  called  for 
by  the  agreement,  the  district  recognized  it  and  paid  him  for  it.  The 
Board  of  Pubjic  Works  in  1872  ordered  claimant's  conti*act  to  be 
reduced  to  writing,  but  it  was  not  reduced  to  writing  and  signed  until 
December,  1873,  when  it  was  signed  by  Cooke,  Shepherd,  and  Magni- 
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der  on  behalf  of  the  Board.  Cooke  was  a  member  in  1873,  but  had 
ceased  to  be  one  before  December,  1873.  The  contract  as  signed  cor- 
responded in  rates  with  the  bills  as  rendered  and  paid,  aud  they  were 
not  Board  rates.  Claimant  contended  that  the  contract,  by  reason  of 
mutual  mistakes,  vaned  from  the  intent  of  the  parties,  and  that  the 
rates  of  payment  should  liave  been  Board  rates,  and  asked  the  court, 
as  a  Court  of  Equity,  to  reform  it.  Held :  That  the  practical  con- 
struction given  by  both  parties  showed  that  there  was  no  mistake ; 
that  the  contract,  as  signed,  expressed  the  will  of  the  parties ;  that 
when  signed  it  related  back  to  the  work  done  previous  to  signature ; 
and  that  it  was  immateiial  whether  it  was  valid  as  a  contract,  since, 
.  if  invalid,  it  was  still  evidence  of  the  intention  of  the  parties.  Ship- 
man  v.  District  of  Columbia^  148,  703. 

2.  In  1874  the  contract  was  renewed  and  extended  so  as  to  take  in  a  much 

larger  work.  The  claimant  constructed  a  wall  which  contained  more 
cubic  yards  of  masonry  than  the  plans  of  the  engineer  of  the  district 
called  for.  It  appeared  that  this  was  done  with  the  knowledge  of  the 
commissioners  and  of  the  assistant  engineer,  and  that  there  was  no 
concealment,  and  that  it  might  have  been  known  to  the  chief  engineer. 
Held:  That  money  paid  for  this,  amounting  to  820,459.19,  could  not 
be  recovered  back  on  a  counter-claim  alleging  it  to  have  been  paid 
under  a  mistake  of  fact.     76. 

3.  The  contract  called  for  the  construction  of  the  wall  at  five  dollars  per 

cubic  yard,  and  said  nothing  about  excavations  for  it.  Held:  That 
the  claimant  was  bound  to  make  the  excavations  for  the  wall  without 
extra  pay  for  it.     Ih. 

4.  The  contract  called  for  a  lining  of  coarse  gravel  in  the  rear  of  the 

retaining  wall  and  made  no  provision  for  payment.  There  was  no 
gravel  near  the  work.  Held :  That  the  claimant  was  entitled  to  com- 
pensation for  this  work.    76. 

5.  The  contract  called  for  a  coping  of  ordinary  stone  on  the  wall.     By 

agreement  of  parties  Nortli  River  bluestone  was  substituted  at  an 
extra  compensation  of  forty  cents  per  foot.  Claimant  contended  that 
this  was  per  square  foot;  defendant,  that  it  was  per  running  foot. 
Claimant  contended  further  that  he  was  entitled  to  be  paid  for  the 
coping  as  masonry.  Defendant  did  not  deny  this.  Defendant  paid 
an  arbitrary  rate  of  seventy-four  and  one  half  cents  per  running  foot, 
which  claimant  accepted.  Hdd:  That  this  was  a  settlement  of  that 
part  of  the  dispute,  and  that  claimant  could  not  recover  for  the  coping 
as  masonry  in  addition.     76. 

6.  Claimant  under  an  extension  of  the  contract  did  work  on  another  road. 

His  work  was  measured,  and  a  bill  aggregating  about  815,000  was 
rendered.  The  commissioners  made  out  a  new  bill,  fixing  the  rates  so 
as  to  produce  an  aggregate  of  about  822,000,  in  order  to  make  a  pay- 
ment in  bonds  of  the  district  equivalent  to  a  payment  in  casli,  and 
paid  the  bill  so  made  in  bonds.  Held:  That  a  payment  of  a  claim 
VOL.  cxix— 4G 
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against  the  district  in  its  bonds  at  less  than  par  was  illegal ;  that  this 
was  an  attempt  to  do  indirectly  what  could  not  be  done  directly ;  and 
that  in  stating  an  account  it  must  be  treated  as  a  cash  payment  of 
the  face  of  the  bonds,    lb, 

7  A  reply  to  an  offer  of  sale,  purporting  to  accept  it  on  terms  varying 
from  those  offered,  is  a  rejection  of  the  offer  and  leaves  it  no  longer 
open.     Minneapolis  (fc.  Railway  v.  Columbia  Rolling  Mill,  149. 

8.  On  December  8,  A  offered  to  sell  to  B  2000  to  5000  tons  of  ij'on  rails  on 
certain  terms  specified,  adding  that  if  the  offer  was  accepted  A  would 
expect  to  be  notified  prior  to  December  20.  On  December  16,  B 
replied,  directing  A  to  enter  an  order  for  1200  tons,  "as  per  your  favor 
of  the  8th."  On  December  18,  A  declined  to  fulfil  B*s  order.  Held : 
That  the  negotiation  between  the  parties  was  closed,  and  that  an 
acceptance  by  B  on  December  19  of  the  original  offer  did  not  bind 
A.    lb. 

0.  In  this  case,  the  court  construed  the  language  of  a  written  contract  for 
supplying  materials  and  labor  in  constructing  water  works  for  the  city 
of  Fort  Wayne,  Indiana,  in  regard  to  extra  work,  and  an  increase  in 
the  quantity  of  work,  caused  by  an  alteration  of  plan ;  and  in  regard 
to  defects  in  material,  furnished  by  the  city,  causing  delay  and  expense 
to  the  contractor;  and  reversed  the  judgment  of  the  Circuit  Court 
because  of  an  erroneous  construction  by  it  of  such  language.  Wood 
V.  Fort  Wayne,  312. 

10.  A,  having  received  from  B  an  order  for  goods,  declined  to  comply  with 
it  on  the  ground  that  he  was  not  sufficiently  advised  of  B's  responsi- 
bility. B  thereupon  procured  from  C  a  writing  stating  that  C  was 
acquainted  with  B,  indoi*sed  him  as  an  honest,  capable  business  man 
deserving  of  credit,  and  would  satisfy  all  his  orders  that  spring.  B 
delivered  this  to  A.  A  thereupon  notified  B  that  the  guaranty  was 
accepted  and  forwarded  the  goods.  B  having  failed  to  pay  his  notes 
given  for  them,  A  sued  on  the  letter  of  credit.  C  defended  by  setting 
up  the  original  order  given  by  B  as  part  of  and  explanatory  of  the 
credit.  The  court  below  held  that  the  letter  of  credit  was  complete 
and  could  not  be  changed  by  importing  into  it  the  previous  order. 
This  court  sustains  that  ruling.     Gilbert  v.  Mdine  Plough  Co.,  491. 

11.  On  the  facts  in  this  case  as  stated  in  the  opinion  of  the  court;  Held: 
That  the  jury  would  not  have  been  warranted  in  drawing  the  conclu- 
sion of  fact  from  the  evidence  that  there  was  such  an  agreement  as 
that  sued  on ;  that  the  relation  of  the  parties  was  not  such  as,  in  con- 
templation of  law,  to  give  rise  to  such  liability;  and  that  there  was 
no  error  in  the  instruction  of  the  court  below  to  find  a  verdict  for 
defendant.    Eldred  v.  Bell  Telephone  Co,,  613. 

12.  On  the  facts  in  this  case  as  stated  in  the  opinion  of  the  court ;  Held  : 
That  it  was  no  error  in  the  court  below  to  direct  the  jury  to  find  a 
v'?rdict  for  defendant.    Hubbard  v.  Investment  Co,,  696. 

See  Bailment,  2 ; 
Insurance. 
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CORPORATION. 

L  It  is  within  the  power  of  a  legislature  which  creates  a  corporation  and 
grants  franchises  to  it,  to  authorize  it  to  sell  those  franchises.  Willa' 
mette  Co.  v.  Bank  of  British  Columbia,  191. 

'2.  A  corporation  which  is  authorized  to  sell  its  franchises  is  authorized  to 
mortgage  them.    Ih, 

8.  A  statute  which  confers  upon  a  corporation  the  right  to  take  water 
from  a  river  and  to  conduct  it  thi'ough  canals,  and  the  exclusive  riglit 
to  the  hydraulic  powers  and  privileges  created  by  the  water,  and  tlie 
right  to  use,  rent,  or  sell  the  same  or  any  portion  thereof,  authorizes 
the  coi*poration  to  mortgage  such  powers  and  privileges,    lb, 

4.  A  grant  in  the  constitution  of  a  State  of  a  privilege  to  a  corporation  Ls 

not  subject  to  repeal  or  change  by  the  legislature  of  the  state.  New 
Orleans  v.  Houston^  265. 

5.  An  assessment  of  a  tax  upon  the  shares  of  shareholders  in  a  corporation 

appearing  upon  the  books  .of  the  company,  which  the  company  is  re- 
quired to  pay  irrespective  of  any  dividends  or  profits  payable  to  the 
shareholder,  out  of  which  it  might  repay  itself,  is  substantially  a  tax 
upon  the  corporation  itself.    lb. 

6.  The  Erie  Railway  Company,  being  embarrassed  and  in  the  hands  of  a 

receiver,  appointed  in  a  suit  for  the  foreclosure  of  two  of  the  mortgages 
upon  the  property  of  the  company,  its  creditors  and  its  shareholders, 
preferred  and  common,  entered  into  an  agreement  for  the  reorganiza- 
tion of  the  company,  to  be  accomplished  by  means  of  a  foreclosure. 
Among  other  things  it  was  agreed  that  there  should  be  issued  "pre- 
ferred stock,  to  an  amount  equal  to  the  preferred  stock  of  the  Erie 
Railway  Company  now  outstanding,  to  wit,  eighty  five  thousand  three 
hundred  and  sixty  nine  shares,  of  the  nominal  amount  of  one  hundred 
dollars  each,  entitling  the  holders  to  non-cumulative  dividends,  at  the 
rate  of  six  per  cent,  per  annum,  in  preference  to  the  payment  of  any 
dividend  on  the  common  stock,  but  dependent  on  the  profits  of  each 
particular  year  as  declared  by  the  board  of  directors."  The  mortgage 
was  foreclosed,  and  a  new  company  was  organized,  and  the  new  pre- 
ferred stock  was  issued  as  agreed.  The  directors  of  the  new  company 
reported  to  its  share  and  bond  holders  that  during  and  for  the  year 
ending  September  30,  1880,  the  operations  of  the  road  left  a  net  profit 
of  81,790,620.71,  which  had  been  applied  to  making  a  double  track, 
and  other  improvements  on  the  property  of  the  company.  A,  a  pre- 
ferred stockholder,  on  behalf  of  himself  and  other  holders,  filed  a  bill 
in  equity  to  compel  the  company  to  pay  a  dividend  to  the  holders  of 
preferred  stock.  Held:  That  while  the  preferred  stockholders  are 
entitled  to  a  six  per  cent,  dividend  in  advance  of  the  common  stock- 
holders, they  are  not  entitled,  as  of  right,  to  dividends,  payable  out  of 
the  net  profits  accruing  in  any  particular  year,  unless  the  directors 
declare  or  ought  to  declare  a  dividend  payable  out  of  such  profits ;  and, 
that  whether  a  dividend  should  be  declared  in  any  year,  is  a  matter 
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belonging  in  the  first  instance  to  the  directors  to  determine,  with  ref- 
erence to  the  condition  of  the  company's  property  and  affairs  as  a  whole. 
N.  r.,  Lake  Erie,  (f  Western  Railroad  v.  Nickals,  296. 
7.  Where  the  charter  of  a  corporation  authorizes  capital  stock  to  be  paid 
for  in  property,  and  the  shareholders  honestly  and  in  good  faith  pay 
for  their  subscriptions  to  shares  in  property  instead  of  money,  third 
parties  have  no  ground  of  complaint.  Coit  v.  Gold  Amalgamating  Co., 
343. 

See  Equity,  5 ; 

Evidence,  8. 

COSTS. 

1.  "When  a  decree  or  judgment  of  a  Circuit  Court  is  reversed  for  want  of 
jurisdiction  in  that  court,  this  court  will  make  such  order  in  respect  to 
the  coi*ts  of  appeal  as  justice  and  right  may  seem  to  require.  Peper  v. 
Fordyce,  4(39.  * 

COURT  AND  JURY. 

1.  The  submission  of  a  question  of  law  to  the  jury  b  no  ground  of  excep- 

tion if  they  decide  it  aright.  Minneapolis,  §*c.,  Railway  v.  Colwnhus 
Rolling  Mill,  149. 

2.  A  having  applied  for  a  patent  for  a  placer  mine  in  Montana,  B  filed  an 

adverse  claim  in  the  register's  office  under  the  provisions  of  Rev.  Stat. 
§  2325,  and  commenced  suit  for  the  settlement  of  the  controversy  in 
the  District  Court  of  tlie  tetritory  according  to  the  provisions  of  Rev. 
Stat.  §  2326.  In  the  course  of  the  trial,  it  appeared  that,  before  the 
commencement  of  the  suit,  B  had  agreed  with  C,  by  a  sufficient  instru- 
ment under  seal,  to  convey  the  premises  in  dispute  to  C  "  by  good  and 
sufficient  deed  of  conveyance  duly  acknowledged,"  and  that  C  was  in 
possession  when  the  suit  was  begun  and  still  remained  in  possession. 
The  Code  of  Montana  provides  that "  an  action  may  be  brought  by 
any  person  in  possession,  by  himself  or  his  tenant  of  real  property, 
against  any  person  who  claims  an  estate  or  interest  therein  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim,  estate,*  or 
interest."  The  court  ordered  a  non-suit,  which  judgment  was  affirmed 
by  the  Silpreme  Court  of  the  territory.  Thb  court  reverses  the  judg- 
ment of  the  court  below,  and  holds  that  C  was  holding  under  B,  and 
that  B  was  bound  to  C  to  have  the  title  quieted  so  as  to  give  him  a 
good  and  sufficient  deed  of  the  property,  and  had  a  right  to  have  the 
verdict  of  the  jury  on  the  questions  of  fact  at  issue.  Wdvertm  v. 
Nichols,  485. 

COURT  OF  CLAIMS. 

An  appeal  from  a  judgment  of  the  Court  of  Claims,  taken  before  the  right 
of  appeal  has  expired,  is  not  vacated  by  the  appropriation  by  Congress 
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of  the  amount  necessary  to  pay  the  judgment.     United  States  v.  Jones, 
477. 

See  Jurisdiction,  A,  8. 

COVENANT. 
See  Deed,  3. 

DAMAGES. 

L  Whenever  the  exercise  of  a  right,  conferred  by  law  for  the  benefit  of 
the  public,  is  attended  with  temporary  inconvenience  to  private  parties, 
in  common  with  the  public  in  general,  they  are  not  entitled  to  damages 
therefor.     Hamilton  v.  Vickshurg,  Sec,  Railroad,  280. 

2.  A  railroad  company  was  authorized  by  the  legislature  of  Louisiana  to 
construct  a  railroad  across  that  state,  and  as  part  of  such  road  to  con- 
struct necessary  bridges  for  crossing  navigable  streams.  The  act  made 
no  provision  for  the  form  or  character  of  such  structures.  A  bridge 
across  a  navigable  stream  was  constructed  with  a  draw.  In  process  of 
time  it  became  decayed,  and  defendant  in  error,  having  succeeded  to 
the  rights  of  the  company,  employed  a  contractor  to  construct  a  new 
bridge  in  its  place,  the  work  to  be  done  at  a  time  of  the  year  when  it 
would  least  obstruct  navigation.  The  contractor  complied  with  his 
contract  as  to  the  time ;  but  owing  to  unusual  rains  the  river  continued 
navigable,  and  the  work  was  unavoidably  prolonged,  thereby  obstruct- 
ing its  navigation  and  preventing  the  vessels  of  plaintiff  in  error  from 
passing  beyond  the  bridge.  Held :  That  this  was  a  case  of  damnum 
absqite  injuria,    lb. 

See  Bond. 

DECEIT. 
See  Equity,  2. 

DEED. 

1.  The  grantor  in  a  deed  and  all  the  subscribing  witnesses  being  residents 

in  a  foreign  country,  proof  of  its  execution  by  proof  of  the  handwriting 
of  the  subscribing  witnesses  held  suflBcient.     Hanrick  v.  Patrick,  150. 

2.  An  unnoted  erasure  in  a  deed  changing  the  name  of  the  grantee  from 

Elizabeth  to  Eliza  may  be  explained  by  proof  that  Elizabeth  and  Eliza 
are  identical  and  the  same  person.    lb, 

3.  A  covenant  of  general  warranty  in  a  deed  of  "  all  the  right,  title,  and 

interest "  of  the  grantor  in  the  premises  described  does  not  estop  him 
from  asserting  a  subsequently  acquired  title  thereto,    lb. 
See  Local  Law,  3. 

DEPOSITION. 
See  Evidence,  8. 
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DIVISION  OF  OPINION. 

1.  Each  question  certified  to  this  court  upon  a  division  of  opinion  of  the 

judges  in  the  Circuit  Court  must  be  a  distinct  point  of  Uw,  clearly 
stated,  and  not  the  whole  case,  nor  whether  upon  the  evidence  judg- 
ment should  be  for  one  party  or  for  the  other.  Williamspart  Bank  v. 
Kriapp,  357. 

2.  When  a  question  in  a  certificate  of  divbion  is  stated  in  broad  and  indefi- 

nite terms,  which  admit  of  one  answer  under  one  set  of  circumstances, 
and  of  a  different  answer  under  another  set  of  circumstances,  this  court 
must  regard  it  as  immaterial  to  the  decision  of  the  case.  Enfield  v. 
Jordauy  680. 

EQUITY. 

1.  A  court  of  equity  of  the  United  States  will  not  sustain  a  bill  in  equity, 

in  a  case  of  fraud,  to  obtain  only  a  decree  for  the  payment  of  money 
by  way  of  damages,  when  the  like  amount  might  be  recovered  in  an 
action  at  law.     Buzard  v.  Houston,  347. 

2.  A  bill  in  equity  alleged  that  the  defendant,  after  agreeing  in  writing  to 

sell  to  the  plaintiff  a  certain  number  of  cattle  at  a  specified  price,  in- 
duced him  to  surrender  the  agreement,  and  to  receive  instead  thereof 
an  assignment  from  the  defendant  of  a  similar  contract  of  a  third  per- 
son with  him,  and  also  to  pay  the  defendant  a  sum  of  money,  and  to 
give  an  obligation  to  pay  him  another  sum,  by  false  and  fraudulent 
representations  as  to  the  solvency  of  that  person ;  and  prayed  for  a 
cancellation  of  the  aforesaid  assignment  and  obligation,  for  a  rein- 
statement and  confirmation  of  the  original  agreements,  and  its  enforce- 
ment on  such  terms  as  the  court  might  direct,  or  else  for  a  repayment 
of  the  sum  paid,  and  for  damages,  and  for  further  relief.  Held :  That 
the  bill  showed  no  case  for  relief  in  equity,  because  an  action  of  deceit 
would  afford  a  full,  adequate,  and  complete  remedy.    lb. 

3.  If  a  bill  in  equity,  showing  ground  for  legal  and  not  for  equitable  re- 

lief, prays  for  a  discovery,  as  incidental  only  to  the  relief  sought,  and 
the  answer  discloses  nothing,  but  the  plaintiff  supports  the  claim  by 
independent  evidence,  the  bill  must  be  dismissed,  without  prejudice  to 
an  action  at  law.    76. 

4.  A  bill  in  equity  by  an  assignee  in  bankruptcy  against  the  bankrupt  and 

another  person,  alleging  that  the  bankrupt,  with  intent  to  defraud  his 
creditors,  concealed  and  sold  his  property,  and  that  he  invested  the 
proceeds  in  a  business  carried  on  by  him  in  the  name  of  the  other 
defendant,  should,  upon  a  failure  to  prove  the  latter  allegation,  be 
dismissed,  without  pi*ejudice  to  an  action  at  law  against  the  bankrupt 
Kramer  v.  Cohn,  355. 

5.  A  transfer  of  shares  in  a  corporation,  procured  from  the  owner  while 

so  intoxicated  as  to  be  incapable  of  transacting  business,  by  fraud, 
with  knowledge  of  his  condition,  and  for  a  grossly  inadequate  consid- 
eration, will  be  set  aside  in  equity ;  and  if,  without  any  fault  of  his, 
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he  IS  unable  to  restore  the  consideration,  provision  for  its  repayment 
may  be  made  in  the  final  decree.     Thackrah  v.  Haasy  499. 

6.  In  the  courts  of  the  United  States,  as  legal  defences  only  can  be  inter- 

posed to  legal  actions,  a  defendant  who  has  equitable  grounds  for 
relief  against  a  plaintiff  must  seek  to  enforce  them  by  a  separate  suit 
in  equity ;  and  this  rule  prevails  in  states  where  the  law  and  practice 
permit  the  defendant  in  an  action  at  law  to  set  up  a  legal  as  well  as 
an  equitable  defence.     Northern  Pacific  Railroad  v.  Paine^  561. 

7.  A  mere  equitable  claim,  which  a  court  of  equity  may  enforce,  will  not 

sustain  an  action  at  law  for  the  recovery  of  land  or  of  anything  sev- 
ered from  it.    Ih, 

See  Jurisdiction,  A,  10; 

Patent  fob  Invention,  4,  6,  7. 

ERROR, 
See  Evidence,  7,  13. 

ESTOPPEL. 

See  Deed,  3; 

Judgment,  2  (1)  (2); 
Lis  Pendens. 

EVIDENCE. 

1.  In  an  action  against  a  railroad  company  by  a  passenger  to  recover  for 

injuries  received  by  an  accident  to  a  train,  a  written  statement  as  to 
the  nature  and  extent  of  his  injuries,  made  by  his  physician  while 
treating  him  for  them,  for  the  purpose  of  giving  information  to  others 
in  regard  to  them,  is  not  admissible  in  evidence  against  the  company, 
even  when  attached  to  a  deposition  of  the  physician  in  which  he  swears 
that  it  was  written  by  him,  and  that  in  his  opinion  it  correctly  states 
the  condition  of  the  patient  at  the  time  referred  to.  Vicksburg  if 
Meridian  Railroad  v.  O'BrieUy  99. 

2.  The  declaration  of  the  engineer  of  the  locomotive  of  a  train  which 

meets  with  an  accident,  as  to  the  speed  at  which  the  train  was  running 
when  tlie  accident  happened,  made  between  ten  and  thirty  minutes 
after  the  accident  occurred,  is  not  admissible  in  evidence  against  the 
company  in  an  action  by  a  passenger  on  the  train  to  recover  damages 
for  injuries  caused  by  the  accident.    lb, 

B.  A  gross  and  obvious  overvaluation  of  property  conveyed  to  a  corpora- 
tion in  consideration  of  an  issue  of  stock  at  the  valuation,  is  strong 
evidence  of  fraud  in  an  action  against  a  stockholder  by  a  creditor  to 
enforce  personal  liability  fof  his  debt.  Coit  v.  Gold  Amalgamating  Co,^ 
343. 

-4.  A  statute  of  Missouri  authorized  United  States  patents  for  lands  within 
the  state  to  be  recorded,  and  provided  that  a  certified  copy  of  the 
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patent  should  be  received  as  prima  facte  eridence  of  the  contents  of 
the  patent.  In  the  record  of  a  patent  recorded  under  the  prorisions 
of  this  act,  it  appeared  that  there  was  a  seal  in  due  form,  and  that  the 
instrument  was  perfect  in  every  respect.  No  seal  appeared  in  the 
recol'd  of  the  same  patent  in  the  General  Land  Office  in  Washington. 
The  onginal  patent  not  being  in  the  possession  or  under  the  control 
of  either  i)arty  to  the  action ;  Held :  That  the  presumption  of  law  is 
that  all  that  is  found  in  either  copy  was  in  the  original ;  that  any  im- 
portant matter  found  in  one  which  was  not  in  the  other  was  due  to  an 
accidental  omission;  and,  that  the  prima  facie  case  made  by  the 
record  from  Missouri  was  not  overcome  by  the  record  from  the  Gen- 
eral Land  Office.     Campbell  v.  Laclede  Gas  Co^  445. 

5.  Section  891  of  the  Revised  Statutes  providing  that  authenticated  copies 

of  records  in  the  General  Land  Office  shall  be  "  evidence  equally  with 
the  originals  thereof  *'  does  not  mean  that  in  all  cases  the  copy  should 
have  the  same  probative  force  as  the  original  instrument,  but  that  it 
should  be  regarded  as  of  the  same  class,  in  the  grades  of  evidence,  as 
to  written  or  parol,  and  primary  and  secondary.     76. 

6.  Whether  a  letter-press  copy  can  always  be  introduced  in  place  of  the 

original,  qucere,     Gilbert  v.  Moline  Plough  Co.j  491. 

7.  When  the  introduction  of  a  letter  in  evidence  is  immaterial  and  works 

no  prejudice  to  the  objecting  party,  this  court  will  not  reverse  a  judg- 
ment for  that  cause  only,    lb, 

8.  W^hen  a  witness,  whose  deposition  is  taken  de  bene  e^se,  under  §  863, 

Rev.  Stat.,  lives  more  than  one  hundred  miles  distant  from  the  place  of 
trial  when  the  deposition  is  taken,  it  will  be  presumed  that  he  con- 
tinues to  live  there  at  the  time  of  trial,  and  no  further  proof  on  that 
subject  need  be  offered  by  the  party  offering  the  deposition  unless 
this  pi*esumption  is  overcome  by  proof  from  the  other  side ;  but  if  it 
be  overcome,  and  the  party  offering  the  deposition  has  knowledge  of 
his  power  to  get  the  witness  in  time  to  secure  an  attendance  at  the 
trial,  the  deposition  will  be  excluded.  This  rule  does  not  apply  to 
depositions  taken  under  §  866.     Whitford  v.  Clark  Country  522. 

9.  In  an  action  against  the  acceptor  of  a  bill  of  exchange,  with  alleged 

fictitious  bills  of  lading  attached,  articles  from  newspapers  touching 
the  drawer's  conduct  in  drawing  other  drafts  with  like  bills  attacheil 
were  properly  excluded  as  having  no  connection  with  the  transaction  in 
controvei-sy,  it  not  appearing  that  the  acceptor  ever  saw  them.  Goetz 
V.  Bank  of  Kansas  City,  551. 

10.  Declarations  of  an  agent  as  to  past  transaction  of  his  principal  are  in- 
admissible, as  being  mere  hearsay.    lb. 

11.  In  an  action  by  a  bank  against  the  acceptor  upon  a  draft  discounted 
by  the  bank  with  a  fraudulent  bill  of  lading  attached,  the  president 
of  the  bank,  as  a  witness  for  it,  having  testified  that  he  was  ignorant 
of  the  forgeries,  and  also  of  the  circumstances  attending  other  drafts  by 
the  drawer  with  forged  bills  of  lading  attached  which  had  been  dis- 
counted by  the  bank,  and  that  he  could  only  explain  why  pains  were 
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not  taken  in  the  matter  by  explaining  the  usage  cf  the  bank,  it  is 
competent  for  the  court  to  i-eceive  such  explauatiou  of  the  usage,    lb, 

12.  Wheu,  under  the  law  and  practice  in  a  state,  a  denial  in  one  clause  in 
an  answer  in  a  suit  begun  in  a  court  of  the  state  and  removed  to  a 
Federal  court  is  held  to  be  qualified  by  an  admission  in  another,  and 
to  excuse  the  plaintiff  from  the  necessity  of  proof  of  it,  the  same  rule 
prevails  in  the  Federal  court.     Northern  Pacijic  Railroad  v.  Paine,  561. 

13.  On  a  finding  in  the  court  below  (1)  that  certain  parol  testimony  is  in- 
admissible because  it  tends  to  vary,  explain,  contradict,  or  qualify  a 
written  instrument  discharging  a  mortgage ;  and  (2)  that  if  admitted 
it  was  not  sufficient  to  prove  any  qualification  or  modification  of  the 
discharge,  —  it  is  immaterial  in  this  court  whether  the  court  below 
was  right  in  holding  that  the  exception  taken  there  to  the  parol  evi- 
dence was  error.     Ivinson  v.  Hutton,  604. 

14.  Whenever  it  becomes  necessary  under  Article  IV,  §  1,  of  the  Constitu- 
tion for  a  court  of  one  state,  in  order  to  give  faith  and  effect  to  a 
public  act  of  another  state,  to  ascertain  what  effect  it  has  ^in  that 
state,  the  law  of  the  other  state  must  be  proved  as  a  fact.  Chicago  §• 
Alton  Railroad  v.  Wiggins  Ferry  Co.,  615. 

15.  The  courts  of  the  United  States,  when  exercising  their  original  juris- 
diction, take  notice  without  proof,  of  the  laws  of  the  several  states  of 
the  United  States ;  but  in  this  court,  when  acting  under  its  appellate 
jurisdiction,  whatever  was  matter  of  fact  in  the  state  court  whose 
judgment  or  decree  is  under  review,  is  matter  of  fact  here.    lb. 

See  Conflict  op  Law  ;  Patent  for  Invention,  8,  9 ; 

Deed,  1 ;  Practice,  2 ; 

Jurisdiction,  A,  7 ;  Witness. 
Lis  Pendens; 

EXCEPTION. 

See  Court  and  Jury,  1 ; 

Evidence,  7,  13. 

EXTRADITION. 

1.  Apart  from  the  provisions  of  treaties  on  the  subject,  there  exists  no 

well-defined  obligation  of  one  independent  nation  to  deliver  to  another 
fugitives  from  its  justice;  and  though  such  delivery  has  often  been 
made,  it  was  upon  the  principle  of  comity.  The  right  to  demand  it 
has  not  been  recognized  as  among  the  duties  of  one  government  to 
another  which  rest  upon  established  principles  of  international  law. 
United  States  v.  Rauscher,  407. 

2.  In  any  question  of  this  kind  which  can  arise  between  this  country  and 

a  foreign   nation,  the  extradition  must  be  negotiated  through  the 
Federal  government,  and  not  by  that  of  a  state,  though  the  demand 
may  be  for  a  crime  committed  against  the  law  of  that  state.    lb, 
8.   With  most  of  the  civilized  nations  of  the  world  with  which  the  United 
States  have  much  intercourse,  this  matter  is  regxilated  by  treaties,  and 
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the  question  now  decided  arises  under  the  treaty  of  1842  between 
Great  Britain  and  the  United  States,  commonly  called  the  Ashburton 
Treaty.    lb. 

4.  The  defendant  in  this  case  being  charged  with  murder  on  board  an 

American  vessel  on  the  high  seas,  fled  to  England,  was  demanded  of 
the  government  of  that  country,  and  was  surrendered  on  this  charge. 
The  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Kew  York,  in  which  he  was  tried,  did  not  proceed  against  him  for 
murder,  but  for  a  minor  offence  not  included  in  the  treaty  of  extradi- 
tion ;  and  the  judges  of  that  court  certified  to  this  court  for  its  judg- 
ment the  question  whether  this  could  be  done.  Held:  (1)  That  a 
treaty  to  which  the  United  States  is  a  party  is  a  law  of  the  land,  of 
which  all  courts,  state  and  national,  are  to  take  judicial  notice,  and 
by  the  provisions  of  which  they  are  to  be  governed,  so  far  as  they  are 
capable  of  judicial  enforcement.  (2)  That,  on  a  sound  construction 
of  the  treaty  under  which  the  defendant  was  delivered  to  this  country, 
and  under  the  proceedings  by  which  this  was  done,  and  acts  of  Con- 
gress on  that  subject.  Rev.  Stat.  §§  5272,  5275,  he  cannot  lawfully  be 
tried  for  any  other  offence  than  murder.  (3)  The  treaty,  the  acts  of 
Congress,  and  the  proceedings  by  which  he  was  extradited,  clothe  him 
with  the  right  to  exemption  from  trial  for  any  other  offence,  until  he 
has  had  an  opportunity  to  return  to  the  country  from  which  he  was 
taken  for  the  purpose  alone  of  trial  for  the  offence  specified  in  the 
demand  for  his  surrender.  The  national  honor  also  requires  that 
good  faith  shall  be  kept  with  the  country  which  surrendered  him. 
(4)  The  circumstance  that  the  party  was  convicted  of  inflicting  cruel 
and  unusual  punishment  on  the  same  evidence  which  was  produced 
before  the  committing  magistrate  in  England,  in  the  extradition  pro- 
ceedings for  murder,  does  not  change  the  principle.    lb, 

5.  A  plea  to  an  indictment  in  a  state  court,  that  the  defendant  has  been 

brought  from  a  foreign  country  to  this  country  by  proceedings  which 
are  a  violation  of  a  treaty  between  that  countrj^  and  the  United  States, 
and  which  are  forbidden  by  that  treaty,  raises  a  question,  if,tbe  light 
asserted  by  the  plea  is  denied,  on  which  this  court  can  review,  by  writ 
of  error,  the  judgment  of  the  state  court.    Kerr  v.  Illinois,  436. 

6.  But  where  the  prisoner  has  been  kidnapped  in  the  foreign  country  and 

brought  by  force  against  his  will  within  the  jurisdiction  of  the  state 
whose  law  he  has  violated,  with  no  reference  to  the  extradition  treaty, 
though  one  existed,  and  no  proceeding  or  attempt  to  proceed  under 
the  treaty,  this  court  can  give  no  relief,  for  these  facts  do  not  establish 
any  right  under  the  Constitution,  or  laws,  or  treaties  of  the  United 
States.    lb. 

7.  The  treaties  of  extradition  to  which  the  United  States  are  parties  do 

not  guarantee  a  fugitive  from  the  justice  of  on*  of  the  countries  an 
asylum  in  the  other.  They  do  not  give  such  person  any  greater  or 
more  sacred  right  of  asylum  than  he  had  before.  They  only  make 
provision  that  for  certain  crimes  he  shall  be  deprived  of  that  asylum 
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and  surrendered  to  justice,  and  they  prescribe  the  mode  in  which  this 
shall  be  done.    lb, 

8.  The  trespass  of  a  kidnapper,  unauthorized  by  either  of  the  governments, 

and  not  professing  to*  act  under  authority  of  either,  is  not  a  case  pro- 
vided for  in  the  treaty,  and  the  remedy  is  by  a  proceeding  against 
him  by  the  government  whose  law  he  violates,  or  by  the  party  in- 
jured,   lb, 

9.  IIow  far  such  forcible  transfer  of  the  defendant,  so  as  to  bring  him 

within  the  jurisdiction  of  the  state  where  the  offence  was  committed, 
may  be  set  up  against  the  right  to  try  him,  is  the  province  of  the  state 
court  to  decide,  and  presents  no  question  in  which  this  court  can  re- 
view its  decision.    lb, 

FEES. 

See  Bankruptcy,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

There  is  nothing  in  the  nature  of  the  possession  of  a  railroad,  or  of  a  sec- 
tion of  a  railroad,  which  takes  it  out  of  the  operation  of  the  language 
of  the  Statutes  of  Arkansas  against  forcible  entry  and  detainer,  or  out 
of  the  general  principle  which  lies  at  the  foundation  of  all  suits  of  for- 
cible entry  and  detainer,  that  the  law  will  not  sanction  or  support  a 
possession  acquired  by  violence,  but  will,  when  appealed  to  in  this 
form  of  action,  compel  the  party  who  thus  gains  possession  to  surren- 
der it  to  the  party  whom  he  dispossessed,  without  inquiring  which  party 
owns  the  property  or  has  the  legal  right  to  the  possession.  Iron  Moun- 
tain if  Helena  Railroad  v.  Johnson,  608. 

FRAUD. 
See  Equity,  2,  4,  5. 

GUARANTY. 
See  Contract,  10. 

HABEAS  CORPUS. 

This  court  will  not  issus  a  writ  of  habeas  corpus ,  even  if  it  has  the  power, 
(about  which  no  opinion  is  expressed,)  in  cases  where  it  may  as  well 
be  done  in  the  proper  Circuit  Court,  if  there  are  no  special  circum- 
stances in  the  case,  making  direct  action  or  intervention  by  this  court 
necessary.      Ex  parte  Mirzan,  584. 

HUSBAND  AND  WIFE. 

1.  In  Oregon  there  is  no  sound  reason  why  a  married  woman,  in  possession 

with  her  husband  of  property  which  rightfully  belongs  to  another,  may 
not  be  jointly  sued  with  him  for  its  recovery.    Barrell  v.  Tilton,  637. 

2.  A  constitutional  provision  that  "  the  property  and  possessory  rights  of 

every  married  woman     .     .    .    shall  not  be  subject  to  the  debts  or 
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contracts  of  the  husband ''  does  not  control  Iier  voluntary  disposal  of 
it,  and  in  the  absence  of  other  restrictions  she  may  mortgage  it  to 
secure  the  payment  of  a  debt  owing  from  the  husband.    In  this  case 
that  question  is  not  open  to  contention.    Ih, 
See  Local  Law,  2,  8. 

INDIAN. 

L.  The  relations  between  the  United  States  and  the  Indian  tribes  being 
those  of  a  superior  towards  an  inferior,  who  is  under  its  care  and  con- 
trol, its  acts  touching  them  and  its  promises  to  them,  in  the  execution 
of  its  own  policy  and  in  the  furtherance  of  its  own  interests,  are  to  be 
interpreted  as  justice  and  reason  demand  in  cases  where  power  is  ex- 
erted by  the  strong  over  those  to  whom  they  owe  care  and  protection. 
United  States  v.  Kagama^  118  U.  S.  375,  cited  and  applied.  Choctaw 
Nation  v.  United  States ,  1. 

I,  The  act  of  March  3, 1881,  21  Stat.  504,  authorizing  the  Court  of  Claims 
"to  take  jurisdiction  of  and  try  all  questions  of  difference  arising  out 
of  treaty  stipulations  with  the  Choctaw  nation,  and  to  render  judgment 
thereon,"  and  granting  it  power  to  review  the  entire  question  of  differ 
ences  de  novo,  and  providing  that  "  it  shall  not  be  estopped  by  any  ac- 
tion had  or  award  made  by  the  Senate  of  the  United  States  in  pursuance 
of  the  Treaty  of  1855,"  denied  to  that  award  conclusive  effect  as  res 
Judicata^  but  did  not  set  it  aside,  or  deny  to  it  effect  s^  prima  facie  evi- 
dence of  the  validity  of  the  claims  adjudged  by  it.  The  act  oper- 
ated to  reopen  that  award  and  the  questions  decided  by  it,  so  far  as  to 
cast  upon  the  United  States,  in  the  trial  in  the  Court  of  Claims,  the 
burden  of  disproving  the  justice  and  fairness  of  the  award.     lb, 

).  By  the  terms  of  the  submission  in  the  Treaty  of  June  22,  1855,  11  Stat. 
Oil,  under  which  the  Senate  act«d  as  arbitrator  of  the  differences  be- 
tween the  United  States  and  the  Choctaws,  it  was  clearly  submitted  to 
that  body  to  determine  whether,  under  all  the  circumstances,  and  as  a 
matter  of  justice  and  fair  dealing,  the  Choctaws  ought  to  receive  the 
proceeds  of  the  sale  of  the  lands  ceded  by  them  to  the  United  States  by 
the  Treaty  of  September  27,  1830,  7  Stat.  333,  whether  as  deducible 
from  the  terms  of  the  treaty,  or  as  a  just  compensation  to  be  awarded 
to  them  for  its  breaches.  The  delegation  by  the  Senate  to  the  Secre- 
tary of  the  Interior  to  ascertain  and  report  the  detailed  sums  due  the 
Choctaws  upon  the  principles  settled  by  the  award  was  within  the 
powers  conferred  upon  that  body  by  the  terms  of  the  submission.  No 
notice  to  the  United  States  was  necessary  of  the  intention  of  the  Senate 
to  proceed  as  arbitrator  under  the  submission.  And  the  whole  pro- 
ceedings were  ratified  and  confirmed  by  the  United  States  by  the  acts 
of  March  2,  1861,  12  Stat.  238 ;  and  of  June  23,  1874,  18  Stat  230.  Jb. 

k  The  award  of  the  Senate  upon  the  differences  between  the  Choctaws 
and  the  United  States,  submitted  to  it  under  the  provisions  of  the* 
Treaty  of  June  22,  1855,  furnishes  the  nearest  approximation  to  the 
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justice  EDd  right  of  the  case  that,  after  the  lapse  of  time,  it  is  practica- 
ble for  a  judicial  tribunal  to  reach ;  and,  not  being  affected  by  any  of 
the  facts  found  by  the  Court  of  Claims,  is  taken  by  this  court  as  the 
basis  of  its  judgment  on  the  subjects  in  dispute  in  this  case,  which 
arose  prior  to  the  treaty  of  1855,  and  were  passed  upon  in  the  award. 
In  addition  to  the  amount  of  that  award,  the  Choctaw  nation  is  en- 
titled to  further  sums,  (1)  for  unpaid  annuities ;  and  (2)  for  land  taken 
from  them  in  locating  the  boundary  of  Arkansas  under  the  act  of 
March  3, 1875,  18  Stat.  476.    Ih, 

See  Public  Land,  1,  3,  4,  7. 

mjUNCTION. 
See  Patent  for  Invention,  7. 

INSURANCE. 

policy  of  marine  insurance  was  effected  April  5  for  a  term  of  six 
months,  with  this  agreement  written  in  the  margin :  "  This  policy  to 
continue  in  force  from  the  date  of  expiration  until  notice  is  given  this 
company  of  its  discontinuance,  the  assured  to  pay  for  such  privilege 
pro  rata  for  the  time  used."  On  the  9th  October  following  the  assured 
sent  to  the  insurer  a  check  for  $06.67,  with  a  letter  stating  that  it  was 
"  one  monthly  premium  from  Oct.  5  to  Nov.  5  "  on  the  insurance  "  as 
specified  in  the  policy."  No  other  notice  was  given  to  the  insurer 
before  the  loss,  which  happened  November  6.  Held:  that  the  pay- 
ment was  not  notice  to  discontinue  the  policy,  nor  an  election  to  have 
it  continued  in  force  for  the  additional  month  and  no  longer,  but  that 
the  policy  continued  in  force  by  its  own  terras  until  the  assured  should 
give  notice  of  its  discontinuance.  Greenwich  Ins.  Co,  v.  Providence 
Steamship  Co.,  481. 

INTERNATIONAL  LAW. 
See  Extrapition. 

INTOXICATION. 
See  Equity,  5. 

JUDGMENT. 

A  personal  judgment  for  costs  may  not  be  rendered  against  the  defend- 
ant, on  default,  in  an  action  of  trespass  to  try  title  to  real  estate,  if 
citation  was  served  on  him  by  publication,  as  a  non-resident,  and  not 
l>ersonally;  and  if  such  judgment  be  entered,  it  cannot  be  enforced 
against  other  property  of  the  defendant  within  the  jurisdiction  of  the 
court.     Freeman  v.  Alderson,  185. 

A,  a  citizen  of  New  Jersey,  recovered  judgment  in  a  civil  action  on  a 
contract  against  B,  a  citizen  of  Minnesota,  whose  property  and  estate 
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were  situated,  principally,  in  California.  B  died  leaving  a  will  by 
which  he  devised  real  estate  and  bequeathed  legacies  to  various  per- 
sons in  Minnesota.  The  will  was  admitted  to  probate  in  Minnesota, 
and  letters  testamentary  thereon  were  issued  to  C  and  D.  Ancillarj' 
proof  of  it  was  then  made  in  California,  and  letters  testamentary 
thereon  were  issued  to  D,  who  administered  the  estate  in  California 
in  accordance  with  the  laws  of  that  state,  and  distributed  it  according 
to  the  will,  and  rendered  a  final  account  to  the  probate  court  in  Cali- 
fornia, and  was  discharged  by  that  court.  A  did  not  present  his 
claim  for  payment  in  California,  and  has  never  been  paid.  He  brought 
suit  on  it  in  Minnesota  against  C  as  executor.  C  appeared  and,  among 
other  defences,  denied  that  he  was  or  ever  had  been  executor.  The 
court  found  that  C  had  accepted  the  trust,  and  entered  judgment  for 
A,  on  which  judgment  execution  was  awarded  de  bonut  propriis.  C 
brought  the  judgment  to  this  court  by  writ  of  error,  and  died  while 
it  was  pending  here.  His  executor  appeared,  and  on  his  motion  the 
judgment  was  reversed  as  erroneous  in  form,  Smith  v.  Chapman^  93 
U.  S.  41,  and,  the  cause  being  remanded,  the  court,  on  the  previous 
finding,  entered  judgment  for  A,  nunc  pro  tunc,  as  of  the  date  of  the 
first  judgment.  A,  within  twelve  months  from  the  date  when  the  last 
judgment  nunc  pro  tunc  was  ordered,  commenced  suit  in  Minnesota  to 
recover  the  amount  of  his  judgment  the  statute  of  that  state  giving 
to  the  unpaid  creditors  of  a  testator  a  right  of  action  against  lega- 
tees, provided  the  action  is  commenced  within  one  year  from  the  time 
when  the  claitn  is  established;  and  courts  of  Minnesota  having  settled 
that  the  claim  must  first  be  established  by  judicial  proceedings,  and 
that  the  suit  against  the  legatees  must  be  brought  within  one  year 
from  the  date  of  such  establishment.  Held:  (1)  That  the  former 
judgment  in  this  court  concluded  the  executor  of  C  in  this  suit  from 
contending  that  C  had  not  accepted  the  trust  as  executor.  (2)  That  A 
was  not  barred  by  the  proceedings  and  decrees  in  California  for  the 
prosecution  of  the  suit.  (3)  That  he  had  the  right  to  follow  into  the 
hands  of  their  holders  in  Minnesota  the  assets  of  B  which  had  been  dis- 
tributed by  order  of  the  probate  court  in  California.  (4)  That  thei-e 
was  nothing  to  interfere  with  that  right  in  the  provision  of  the  Consti- 
tution, respecting  the  faith  to  be  given  to  judgments  and  public  acts  of 
each  state  in  every  other  state.  (5)  That  this  action  was  not  barred 
by  the  limitation  in  the  Minnesota  statute.     Borer  v.  Chapmany  587. 

8.  Whether  an  order  for  entry  of  judgment  nunc  pro  tunc  shall  be  made,  is 
matter  of  discretion  with  the  court,  to  be  exercised  as  justice  may 
require,  in  view  of  the  circumstances  of  the  particular  case,  and  it  is 
a  proper  exercise  of  that  discretion  when,  by  reason  of  the  intervening 
death  of  a  party,  there  would  otherwise  be  a  failiu*e  of  justice  for  which 
the  other  party  is  not  responsible,    lb. 

4.  For  the  purpose  of  a  statute  of  limitations  the  date  of  the  entry  of  a 
judgment  nunc  pro  tunc  is  the  date  of  the  order  of  such  entry,  and 
not  the  day  as  of  which  the  judgment  is  ordered  to  take  effect.     Ih, 
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5.  A  court  has  control  over  its  judgments  during  the  term  at  which  they 
are  rendered,  and  may  change  their  form  to  suit  the  purposes  of  jus- 
tice ;  and  though  it  would  be  more  orderly  in  the  second  to  refer  to 
the  first,  and  to  explain  the  changes,  it  is  not  essential  to  do  so,  if  a 
comparison  of  the  two  judgments  or  decrees  discloses  the  changes  or 
modifications  made.    Barrell  v.  Tilton,  637. 

JURISDICTION. 
A.  Jurisdiction  of  the  Supreme  Court. 

1.  A  decree,  to  be  final  for  the  purposes  of  appeal,  must  leave  the  case  in 

such  a  condition  that,  if  there  be  an  affirmance  in  this  court,  the  court 
below  will  have  nothing  to  do  but  to  execute  the  decree  it  has  already 
entered.     Dainese  v.  Kendall,  53. 

2.  The  decision  of  the  highest  court  of  a  state  upon  a  motion,  accompanied 

by  affidavits  as  proof,  to  perpetually  en  join  the  collection  of  a  judgment 
obtained  in  a  court  of  the  stat^  on  the  ground  of  the  discharge  of  the 
defendant  in  bankruptcy,  raises  a  Federal  question  which  may  be 
reviewed  by  this  court.    Palmer  v.  Hussey,  96. 

3.  When  a  jury  is  waived  in  a  territorial  court  in  the  trial  of  an  action  at 

law,  the  case  cannot  be  brought  up  for  review  by  writ  of  error;  but 
must,  under  the  act  of  April  7,  1874,  c.  80,  18  Stat.  27,  come,  if  at  all, 
by  appeal,  as  provided  in  that  act.     Story  v.  Black,  235. 

4.  The  jm-isdictional  value  referred  to  in  c!  355,  23  Stat.  443,  is  the  value 

at  the  time  of  the  final  judgment  or  decree ;  not  at  the  time  of  the 
appeal  or  writ  of  error :  the  patent  referred  to  in  the  second  section 
of  the  act  is  a  patent  for  an  invention  or  discovery,  not  a  patent  for 
land.     Street  v.  Ferry,  385. 

5.  After  examining  affidavit's  in  the  cause  filed  in  the  court  below  after 

allowance  of  appeal,  and  in  this  court  since  the  case  was  docketed,  the 
court  is  satisfied  that  the  value  of  the  land  in  dispute  is  not  sufficient 
to  give  jurisdiction.     76. 

6.  When  the  record  in  the  court  below  is  silent  as  to  the  value  of  the  mat- 

ter in  dispute,  it  is  good  practice  for  that  court  to  allow  affidavits  and 
counter-affidavits  of  value  to  be  filed  under  directions  from  the  court. 
Wilson  V.  Dlalr,  387. 

7.  The  burden  of  proof  is  on  plaintiff  in  error,  when  the  record  is  silent 

as  to  the  value  of  the  subject-matter  in  dispute,  to  establish  that  it  is 
of  the  jurisdictional  value.    lb. 

8.  In  the  exercise  of  its  general  jurisdiction,  appeals  lie  to  this  court,  from 

judgments  of  the  Court  of  Claims.     United  States  v.  Jones,  477. 

0.  As  it  appears  that  the  right  of  the  state  of  California  to  have  the  lands 
which  are  in  dispute  in  this  action  listed  is  admitted,  it  is  held  that 
this  court  is  without  jurisdiction  over  the  judgment  of  the  Supreme 
Court  of  California  upon  the  adverse  claims  of  the  parties.  Mace  v. 
Merrill,  581. 

10.  The  equity  jurisdiction  of  this  court  is  independent  of  that  conferred 
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by  the  states  on  their  own  courts,  and  can  be  affected  only  by  the  leg- 
islation of  Congress.    Borer  v.  Chapman,  587. 

11.  This  court  is  without  jurisdiction  to  vacate  a  supersedeas  granted  where 
no  writ  of  error  was  sued  out,  as  it  has  no  legal  effect.  Ex  parte  Ral- 
ston, 613. 

12.  When  the  decision  of  a  state  court  holding  a  contract  valid  or  void  is 
made  upon  the  general  principles  by  which  courts  determine  whether 
a  consideration  is  good  or  bad  on  principles  of  public  policy,  no  ques- 
tion arises  under  the  provision  of  the  Constitution  respecting  the  faith 
and  credit  to  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  another  state,  and  this  court  cannot  review  the 
decision.     Chicago  jr  Alton  Railroad  v.  Wiggins  Ferry  Co.,  615. 

13.  In  order  to  give  this  court  jurisdiction  to  review  a  decision  of  a  state  court 
respecting  the  power  of  a  corporation  of  another  state  to  make  a  contract, 
it  is  not  sufficient  to  aver  in  the  pleadings  that  whatever  force  might  be 
given  to  it  in  the  court  of  the  forum,  it  was  beyond  the  powers  of  the 
corporation  under  its  act  of  incorporation  as  construed  by  the  courts 
of  the  state  incorporating  it ;  but  it  must  appear  affirmatively  in  the 
record  that  the  facts  as  presented  for  adjudication,  made  it  necessary 
for  the  court  to  consider  and  give  effect  to  the  act  of  incorporation  in 
view  of  the  peculiar  jurisprudence  of  the  state  enacting  it  rather  than 
the  general  law  of  the  land.    Ih. 

See  Court  of  Claims;  Extradition,  5; 

Division  of  Opinion;  Parties; 

Evidence,  14;  Practice,  1. 

B.  Jurisdiction  op  Circuit  Courts,  of  the  United  States. 

1.  If  the  jurisdiction  of  the  Circuit  Court  of  the  United  States  does  not 

appear  on  the  face  of  the  record  in  some  form,  the  decree  is  erroneous 
and  must  be  reversed.     Peper  v.  Fordyce,  469. 

2.  A,  a  citizen  of  Arkansas,  conveyed  to  B,  a  citizen  of  the  same  state, 

real  estate  in  Arkansas,  in  trust  to  secure  the  payment  of  notes  due  to 

C,  a  citizen  of  Missouri,  with  power  of  sale  in  case  of  non-payment. 
Subsequently  A  became  insolvent  and  assigned  his  property  to  D,  a 
citizen  of  Arkansas,  in  trust  for  the  benefit  of  his  creditors.  Held : 
That,  in  proceedings  in  equity  commenced  by  D  to  determine  the 
amount  of  indebtedness  from  A  to  C,  and  to  prevent  the  sale  of  the 
trast  property  by  B,  and  to  obtain  a  cancellation  of  the  conveyance  to 
B  on  payment  of  the  amount  found  due  to  C,  B  was  a  necessary  party, 
with  interests  adverse  to  D ;  and  as  both  were  citizens  of  the  same 
state,  and  as  the  jurisdiction  of  the  Circuit  Court  depended  alone  upon 
the  citizenship  of  the  parties,  it  was  without  jurisdiction.     Ih. 

3.  A  suit  cannot  be  said  to  be  o»e  arising  under  the  Constitution  or  laws 

of  the  United  States  until  it  has  in  some  way  been  made  to  appear  on 
the  face  of  the  record  that  "  some  title,  right,  privilege,  or  immunity, 
on  which  the  recovery  depends,  will  be  defeated  by  one  constructiou 
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of  the  Constitution  or  a  law  of  the  United  States,  or  sustained  by  an 
opposite  construction."  Germania  Ins.  Co.  v.  Wisconsin,  473. 
4.  An  insurance  company  of  New  Orleans  was  summoned  into  a  state 
court  of  Wisconsin  by  the  State  in  order  to  recover  from  it  statutory 
penalties  for  doing  business  in  the  state  without  complying  with  its 
laws.  Service  of  process  was  made  on  A,  a  citizen  of  Wisconsin  who 
was  described  in  the  sherifTs  return  as  "being  then  and  there  an 
agent"  of  the  company.  The  company  made  a  special  appearance 
and  moved  to  vacate  all  proceedings  for  want  of  jurisdiction,  and  filed 
in  support  of  it  affidavits  to  the  effect  that  A  was  never  its  agent,  and 
that  it  had  no  agent  in  the  state  and  had  had  none  for  ten  years  then 
last  past.  Held:  That  this  issue  was  a  mixed  question  of  law  and  fact, 
in  no  way  dependent  upon  the  construction  of  the  Constitution  or  any 
law  of  the  United  States,  and  as  the  complaint  disclosed  no  reason  for 
the  removal  of  the  cause  to  a  Federal  court,  it  was  not  removable. 
lb. 

See  Removal  of  Causes,  1,  5. 

C.  Jurisdiction  of  District  Courts  of  the  United  States. 

1.  In  the  absence  of  an  act  of  Congress  or  a  statute  of  a  state  giving  a 

right  of  action  therefor,  a  suit  in  admiralty  cannot  be  maintained  in 
the  courts  of  the  United  States  to  recover  damages  for  the  death  of  a 
human  being  on  the  high  seas,  or  on  waters  navigable  from  the  sea, 
which  is  caused  by  negligence.     The  Harrisburg,  199. 

2.  If  a  suit  in  rem  can  be  maintained  in  admiralty  against  an  offend- 

ing vessel  for  the  recovery  of  damages  for  the  death  of  a  human  being 
on  the  high  seas,  or  on  waters  navigable  from  the  sea,  which  is  caused 
by  negligence,  when  an  action  at  law  is  given  thei-efor  by  statute  in 
the  state  where  the  wrong  was  done  or  where  the  vessel  belonged, 
(which  is  not  decided,)  it  must  be  commenced  within  the  period  pre- 
scribed by  the  state  statute  for  the  beginning  of  process  there ;  the 
time  within  which  the  suit  should  be  commenced  operating  as  a  limi- 
tation of  the  liability  created  by  statute,  and  not  of  the  remedy  only. 
Jb. 

3.  A  declaration  in  an  action  at  law  in  a  (Circuit  Court  of  the  United 

States  by  an  administrator  against  an  insurance  company,  which 
alleges  that  the  intestate  was  a  citizen  of  the  state  in  which  the  action 
is  brought,  and  that  letters  of  administration  were  granted  plaintiff  in 
that  state,  and  that  the  company  is  a  citizen  of  another  state,  without 
any  allegation  respecting  the  citizenship  of  the  administrator,  fails  to 
show  a  citizenship  in  the  plaintiff  to  give  the  Circuit  Court  jurisdic- 
tion, and  cannot  be  amended  in  that  respect  in  this  court :  but  the 
court  below  may,  on  the  case  being  remanded,  in  its  discretion,  allow 
this  to  be  done.     Continental  Ins.  Co.  v.  Rhoads,  237. 

4.  A,  a  citizen  of  Alabama,  filed  a  bill  in  equity  in  a  court  of  that  state, 

making  the  Memphis   and  Charleston    Railroad,  a  corporation  of 
VOL.  cxix — 47 
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Tennessee,  of  Alabama,  and  of  Mississippi,  and  the  East  Tennessee, 
Virginia  and  Georgia  Railroad,  a  corporation  of  Tennessee  and  of  Geor- 
gia, defendants.  The  bill  alleged  that  complainant  was  a  stockholder 
in  the  ^lemphis  and  Charleston  Company,  that  a  lease  of  the  road  of 
that  company  had  been  made  to  the  other  company  for  a  term  of  years 
not  yet  expired,  that  the  lease  was  not  within  the  corjwrate  power  of 
either  company,  and  that  an  an-angement  had  been  made  between  the 
two  companies,  and  was  about  to  l>e  carried  into  effect,  for  the  surren- 
der and  cancellation  of  the  lease  on  the  payment  by  the  lessor  of  a 
large  sum  of  money  to  the  lessee,  which  was  to  be  raised  by  the  sale 
of  a  large  amount  of  new  stock  at  a  very  low  rate ;  and  it  pi*ayed  for 
an  injunction  to  restrain  the  lessee  from  operating  the  road,  and  the 
lessor  from  paying  the  sum  of  money  or  any  sum  for  the  cancellation, 
and  from  issuing  the  new  stock.  On  the  petition  of  the  lessee  the  suit 
was  removed  to  the  Circuit  Court  of  the  United  States  on  the  ground 
that  the  lessee  was  a  citizen  of  Tennessee,  and  the  complainant  a  citi- 
zen of  Alabama,  and  that  there  was  a  controversy  wholly  between 
citizens  of  different  states,  which  could  be  fully  determined  between 
them.  The  Circuit  Court,  on  motion,  remanded  the  cause.  This 
court,  on  appeal,  affirms  that  judgment.  East  Tennessee,  Sfc,  Railroad 
V.  Grayson,  240. 
5.  When  the  jurisdiction  of  a  circuit  court  of  the  United  States  in  an  ac- 
tion at  law  depends  upon  the  citizenship  of  the  parties  to  the  suit,  the 
declaration  must  show  the  necessary  relative  citizenship.  Hahted  v. 
Buster,  341. 

D.  Jurisdiction  or  State  Courts. 

See  Bankruptcy,  2; 
Local  Law,  8. 

KIDNAPPING. 
See  Extradition,  5,  6,  7,  8,  9. 

LICENSE  FEE. 
See  Constitutional  Law,  A,  1. 

LIMITATION,  STATUTES  OF. 

See  Judgment,  2  (5),  4; 
Jurisdiction,  C,  2. 

LIQUIDATED  DAMAGES. 
See  Bond. 

LIS  PENDENS. 

The  pendency  of  a  suit  relating  to  the  validity  of  negotiable  paper  not  yet 
due  is  not  constructive  notice  to  subsequent  holders  thereof  before 
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maturity ;  and  this  general  rule  cannot  be  changed  by  stat^  laws  or 
decisions,  so  as  to  affect  the  rights  of  persons  not  residing  and  not 
being  within  the  state.     Enfield  v.  Jordan,  680. 

LOCAL  LAW. 

1.  Following  the  decisions  of  the  Supreme  Court  of  Texas,  and  also  agree- 

ing with  them,  this  court  holds  that  §  9  of  the  act  of  the  legislature 
of  Texas,  of  March  18,  1848,  so  far  as  it  conferred  upon  aliens  a 
defeasible  estate  by  inheritance  from  a  citizen,  notwithstanding  the 
alienage,  is  not  repealed  by  §  4  of  the  act  of  February  13,  1854;  and 
that  inmiediately  after  the  passage  of  the  British  Naturalization  Act 
of  1870,  defeasible  titles  of  British  alien  heirs  to  land  in  Texas  became 
indefeasible.     Hanrick  v.  Patrick,  150. 

2.  The  general  rule  in  Texas  that  property  purchased  during  the  marriage, 

whether  the  conveyance  be  to  husband  or  wife,  is  prima  facie  com- 
munity property  holds  only  where  the  purchase  is  made  with  com- 
munity funds ;  and  the  presumption  may  be  rebutted  by  proof  that 
the  purchase  was  intended  for  the  wife.    lb, 

3.  When  a  deed  of  land  in  Texas  is  made  to  a  married  woman  for  a  nomi- 

nal consideration,  the  presumption  is  that  it  was  intended  to  vest  the 
title  in  her  as  separate  property.     Ih, 

4.  A  court-house  in  North  Carolina  being  destroyed  by  fire,  the  county 

commissioners  rented  a  building  on  another  site,  about  two  hundred 
yards  distant  from  the  old  site,  to  be  used  as  a  court-house ;  and  after 
five  years*  occupancy  purchased  the  building  and  paid  for  the  same  by 
issuing  bonds  of  the  county  to  the  seller.  In  an  action  on  the  bonds 
against  the  county ;  Held:  That  the  act  of  the  Legislature  of  North 
Carolina  of  1868,  c.  20,  relating  to  the  removal  of  county  buildings, 
does  not  apply  to  such  a  case.      Washington  Count?/  v.  Sallinger,  176. 

5.  The  provisions  contained  in  the  proviso  in  §  5  of  the  act  of  the  Legis- 

lature of  North  Carolina,  of  February  27,  1877,  to  establish  county 
governments,  apply  only  to  commissioners  to  be  chosen  thereafter 
under  the  provisions  of  that  act.     Jh, 

6.  The  service  of  process  in  this  case  having  been  upon  the  mayor  of  New 

Orleans,  and  the  city  having  appeared  and  answered,  the  municipality 
is  properly  in  court.     New  Orleans  v.  Houston,  265. 

7.  The  effect  of  article  167,  of  the  constitution  of  Louisiana  of  1870,  is  to 

revive  the  charter  of  the  Louisiana  State  Lottery  Company  of  1868, 
except  as  to  the  clause  conferring  upon  it  the  exclusive  privilege  of 
establishing  a  lottery,  and  dealing  in  lottery  tickets,  notwithstanding 
its  rejieal  in  1879;  and  to  recognize  the  charter  thus  modified -as  a 
contract  binding  on  the  state  for  the  period  therein  specified.     lb. 

8.  The  jib-boom  of  a  vessel  towed  by  a  steam-tug,  in  the  Chicago  River, 

at  Chicago,  Illinois,  struck  a  building  on  land,  through  the  negligence 
of  the  tug,  and  caused  damage  to  it,  and  the  loss  of  shelled  corn 
stored  in  it.     A  statute  of  Illinois  gave  a  lien  on  the  tug  for  the  dam- 
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age,  to  be  enforced  by  a  suit  in  personam  against  her  owner,  with  an 
attachment  against  the  tug,  and  a  judgment  in  personam  against  her 
owner  and  the  surety  in  a  bond  for  her  release.  In  such  a  suit,  in  a 
court  of  Illinois,  to  recover  such  damage,  such  a  bond  having  been 
given,  conditioned  to  pay  any  judgment  in  the  suit,  and  the  tug  having 
been  released,  an  application  afterwards  by  J.,  claiming  to  be  part 
owner  of  her,  to  be  made  a  defendant  in  the  suit,  was  denied,  and  a 
judgment  for  the  damage  was  given  against  the  defendant  and  the 
surety  in  the  bond,  without  personal  notice  to  the  latter,  which  was 
affirmed  by  the  Supreme  Court  of  Illinois,  on  a  writ  of  error  from  this 
court;  Held:  (1)  The  cause  of  action  was  not  a  maritime  tort  of  which 
an  admiralty  court  of  the  United  States  would  have  jurisdiction ;  (2) 
the  state  could  create  the  lien  and  enact  rules  to  enforce  it,  not 
amounting  to  a  regulation  of  commerce,  or  to  an  admiralty  proceeding 
in  rem^  or  otherwise  in  conflict  with  the  Constitution  of  the  United 
States ;  (3)  the  actual  proceeding  in  this  case  was  a  suit  in  personam ^ 
with  an  attachment  to  enforce  the  lien,  and  was  not  forbidden  by  that 
Constitution ;  (4)  the  provision  of  subdivision  6,  of  §  9,  of  article  1, 
of  the  Constitution  of  the  United  States,  in  regard  to  giving  a  prefer- 
ence to  the  ports  of  one  state  over  those  of  another,  is  not  a  limitation 
on  the  power  of  a  state;  (5)  the  judgment  against  the  surety  was 
proper,  as  the  statute  provided  for  it,  and  formed  part  of  the  bond ; 
(6)  J.  was  not  unlawfully  denied  a  hearing,  because  he  did  not  apply 
to  be  made  a  defendant  until  after  the  tug  was  discharged.  Johnson 
V.  Chicago  §*  Pacijic  Elevator  Co.,  388. 
0.  Where,  under  the  Code  of  Practice  of  Louisiana,  a  steam-tug  is  se- 
questered by  judicial  process,  and,  under  article  279,  the  plaintiff  in 
sequestration  gives  a  bond,  with  surety,  to  the  sheriff,  and  takes  the 
tug  into  his  possession,  and  uses  her,  and  afterwards  restores  her  to 
the  sheriff,  he  is  not  liable  to  the  defendant  in  sequestration  for  the 
fruits  or  revenues  of  her  use.     Baldwin  v.  Black,  643. 

10.  Being  in  the  lawful  possession  of  the  tug,  his  agent  is  not  liable  to  the 
defendant  in  sequestration,  either  in  contract  or  tort,  in  respect  to 
any  earnings  of  the  tug,  or  any  compensation  for  or  value  of  her 
use.    Ih. 

11.  The  claim  of  the  plaintiff  in  sequestration  having  been  founded  on  a 
mortgage  on  the  tug,  and  it  appearing  that  on  a  sale  of  her  to  him,  on 
a  judgment  in  his  favor  in  the  sequestration  suit,  there  was  a  defi- 
ciency in  the  net  proceeds  of  her  sale  to  pay  the  mortgage  debt  and 
certain  lieu  and  privileged  debts,  having  precedence  of  the  mortgage, 
which  the  plaintiff  in  sequestration  paid,  under  subrogations,  legal  as 
well  as  express,  to  the  rights  of  the  creditors  holding  those  debts, 
between  the  date  of  the  seizure  of  the  tug  and  the  day  of  her  sale, 
no  cause  of  action  could  exist  against  the  plaintiff  in  sequestration 
in  respect  to  any  earnings  received  by  him  from  the  use  of  the 
tug.    Ih. 
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12.  In  Illinois  an  incorporated  "  town  "  and  an  incorporated  "  village  "  are 
one  and  the  same  thing.     Enfield  v.  Jordan,  680. 

13.  In  Illinois  the  making  the  place  of  payment  of  a  municipal  bond  at  a 
place  which  is  not  the  office  of  the  treasurer  of  the  municipality  does 
not  affect  the  validity  of  the  bond,  or  charge  the  holder  of  such  a  bond, 
being  negotiable  and  not  yet  matured,  with  notice  of  judicial  proceed- 
ings between  a  previous  holder  and  the  municipality  so  as  to  work  an 
estoppel.    Ih, 

See  Conflict  of  Law;  Husband  and  Wife,  1; 

Court  and  Jury,  2;  Navigable  Stream,  2; 

Extradition,  9 ;  Removal  of  Causes,  6. 

MARRIED  WOMAN. 

5ee  Husband  and  Wife; 
Local  Law,  2,  3. 

MASTER  AND  SERVANT. 

1.  While  A,  a  longshoreman  in  tlie  employ  of  a  steamship  company,  was 

engaged  in  his  regular  work,  a  tub  filled  with  coal  fell  upon  him  and 
injured  him  seriously.  The  fall  was  caused  by  the  breaking  of  a  ro^m 
which  suspended  the  tub.  A  sued  the  company  to  recover  damages, 
claiming  that  the  injury  was  caused  by  the  negligence  of  B  in  not 
providing  a  proper  rope  to  hold  the  tub  after  notice  of  the  insufficiency 
and  weakness  of  the  one  which  broke,  and  that  B  was  an  agent  of  the 
company,  for  whose  acts  or  omissions  it  was  responsible.  The  com- 
pany defended,  setting  up  (1)  contributory  negligence  in  A ;  and  (2) 
that  B  was  a  fellow-servant  of  A,  for  whose  acts  or  omissions  the  com- 
pany was  not  responsible.  The  judge  who  presided  at  the  trial  re- 
fused to  direct  a  verdict  for  the  company,  and  referred  the  question 
of  contributory  negligence  to  the  jui*y;  and  also  referred  to  them  the 
question  as  to  what  the  authority  of  B  was.  There  were  various  ex- 
ceptions by  the  company  to  the  charge,  and  to  refusals  to  charge.  A 
verdict  was  rendered  in  favor  of  A,  and  judgment  entered  on  the 
verdict  This  court  affirms  that  judgment  by  a  divided  court.  Cunard 
Steamship  Co,  v.  Carey,  245. 

2.  Defendant  in  error  was  in  the  employ  of  plaintiff  in  error  as  a  car  re- 

pairer. While  mounted  at  a  side  track  upon  a  ladder  which  rested 
against  a  car  that  he  was  repairing  by  order  of  his  immediate  superior, 
he  was  thrown  from  the  ladder  by  reason  of  the  car  being  struck  by  a 
switching  engine  and  car,  and  was  seriously  injured.  He  brought  a 
suit  against  the  railway  company  under  §  1307,  Code  of  Iowa  of 
1873.  The  railway  company  defended  upon  the  grounds:  (1)  that 
there  was  no  negligence  on  the  part  of  its  employes  which  entailed 
responsibility  on  the  company ;  (2)  that  there  was  contributory  neg- 
ligence on  the  part  of  the  plaintiff  below.  The  case  was  tried  before 
a  jury,  and  resulted  in  a  verdict  of  Jl 5,000  for  plaintiff  below,  and 
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judgment  was  entered  on  the  verdict.  This  court,  on  the  case  made 
by  the  record  in  error,  affirms  that  judgment  by  a  divided  court. 
Chicago  ^  Northwestern  Railway  v.  McLaughlin^  566. 

MINERAL   LAND. 
See  Court  and  Jury,  2. 

MUNICIPAL  BOND. 

I.  Bonds  issued  by  a  town  in  Illinois,  signed  by  its  supervisor  and  town 
clerk,  as  a  donation  to  a  railroad  company,  stated  that  the  faith, 
credit,  and  property  of  the  town  were  thereby  pledged,  *'  under  author- 
ity of "  an  act  of  the  General  Assembly  of  the  state,  giving  its  title 
and  date,  and  each  bond  also  stated  that  it  and  other  bonds,  giving 
their  numbers  and  amounts,  were  *'the  only  bonds  issued  by  said 
town  "  "  under  and  by  virtue  of  said  act."  The  act  prescribed  the 
general  route  of  the  road,  and  authorized  the  town  to  make  a  dona- 
tion to  the  company,  to  aid  in  constructing  and  equipping  the  road,  if 
the  donation  should  be  voted  for  as  prescribed.  It  provided  for  a 
written  application  by  voters  to  the  town  clerk  to  have  an  election 
held,  and  the  giving  by  him  of  notice  of  the  election ;  that  the  election 
should  **  be  held  and  conducted  and  return  thereof  made  as  is  provided 
by  law ; "  and  that,  if  a  majority  of  the  legal  voters  voting  should  vote 
for  the  donation,  the  town  should,  "  by  its  proper  corporate  authori- 
ties," make  the  donation,  as  should  "  be  determined  at  said  election," 
and  should  issue  to  the  company  its  bonds,  "  signed  by  the  supervisor 
and  countersigned  by  the  clerk,"  and  should,  "by  its  proper  corporate 
authority,"  levy  an  annual  tax  to  pay  interest  and  principal.  The 
application  was  made,  and  the  notice  given,  and  the  election  was  held 
and  presided  over,  not  by  the  election  judges  of  the  town,  but  by  a 
moderator  and  the  town  clerk,  in  the  manner  required  for  the  election 
of  town  officers,  and  resulted  in  a  majority  for  the  donation.  The 
terms  of  the  vote  were  that  the  bonds  should  not  be  issued,  and  the 
vot^  should  be  void,  unless  tlie  road  was  completed  by  a  day  specified. 
The  road  was  not  completed  by  that  day.  The  supervisor  and  one  of 
the  two  justices  of  the  town  having  resigned,  the  other  justice  and 
the  town  clerk,  on  the  day  before  an  election  for  a  justice  was  to  be 
held,  appointed  a  new  supervisor,  antedating  the  appointment  papers 
more  than  three  months,  to  the  day  after  the  super^'isor  resigned,  and 
the  new  supervisor,  and  the  town  clerk,  on  the  same  day,  signed  the 
bonds  and  delivered  them  to  the  company.  The  next  day  a  new 
justice  and  a  new  supervisor  were  elected  by  the  people.  In  a  suit 
against  the  town,  to  recover  on  coupons  cut  from  the  bonds,  by  a  bona 
fide  holder  of  the  bonds  and  coupons  for  a  valuable  consideration, 
without  notice,  it  was  set  up  in  defence,  that  the  officers  of  the  com- 
pany conspired  with  the  justice  and  the  town  clerk,  and  their  appointee, 
to  have  the  bonds  issued  before  a  new  supervisor  should  be  elected  by 
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the  people;  Held:  (1)  The  bonds  were  not  void,  as  having  been  ex- 
ecuted through  "  fraud  or  circumvention,"  under  the  statute  of  Illinois, 
Gross'  Stat.,  1869,  vol.  1,  3d  ed.,  c.  73,  p.  402,  §  11,  (2)  The  appoint- 
ment of  the  supervisor  was  valid.  (3)  The  bonds  were  issued  in  com- 
pliance with  a  vote  of  the  people  held  prior  to  the  adoption  of  the 
Illinois  constitution  of  1870,  in  pursuance  of  a  law  providing  there- 
for, within  the  meaning  of  §  12,  of  article  9,  of  that  constitution, 
although  the  condition  as  to  the  completion  of  the'road  was  not  com- 
plied with,  because,  as  against  the  plaintiff,  the  recitals  in  the  bonds 
were  made  by  officers  intrusted  under  the  statute,  with  the  duty  of 
determining  whether  the  condition  had  been  complied  with,  and  the 
town  was  thereby  estopped  from  asserting  the  contrary.  (4)  The 
election  was  properly  held,  though  presided  over  by  a  moderator,  and 
the  donation  was,  therefore,  authorized  under  existing  laws,  by  a  vote 
prior  to  the  adoption  of  additional  section  or  article  2  to  the  consti- 
tution of  Illinois,  within  the  meaning  of  that  section.  Oregon  v. 
JenningSy  74. 

2.  In  a  suit  on  bonds  of  the  same  issue  as  those  adjudged  to  be  invalid, 

in  McClure  v.  Towmhip  of  Oxford,  94  U.  S.  429,  it  was  sought  to  up- 
hold the  bonds  as  issued  under  the  general  act  of  Kansas,  of  March 
2d,  1872,  c.  68,  the  bonds  purporting,  by  their  face,  to  have  been 
issued  mider  the  special  act  of  March  1,  1872,  c.  158.  As  the  gen- 
eral act  required  certain  proceedings  to  be  taken  before  the  bonds 
could  be  lawfully  issued,  and  the  town  records  showed  that  those  pro- 
ceedings were  not  taken,  and  that  all  that  was  done  under  the  special 
act,  the  possibility  that  the  bonds  were  issued  under  the  general  act 
was  excluded,  and  the  recitals  in  the  bonds  could  not  aid  the  plaintiff. 
Crow  V.  Oxford,  215. 

3.  The  certificate  of  the  auditor  of  the  state,  indorsed  on  each  bond,  that 

it  was  **  regularly  and  legally  issued,"  purporting  to  have  been  made 
in  accordance  with  the  general  act,  could  not  aid  the  plaintiff,  because 
the  bonds  were  not  such  as  the  auditor  was  authorized  by  that  act  to 
register  and  certify.    Ih. 

See  Local  Law,  4. 

MUNICIPAL  CORPORATION. 

1.  The  provision  in  the  act  of  February  24,  1869,  of  the  legislature  of 

Illinois,  giving  authority  to  "  any  village,  city,  county,  or  township 
organized  under  the  township  organization  law,  or  any  other  law  of 
the  state,  along  or  near  the  route  of  the  railway  "  therein  mentioned, 
"  to  subscribe  to  the  stock  of  the  railroad  company,  or  make  donations 
to  it,"  applies  to  a  town  along  or  near  the  route.  Enfield  v.  Jordan^ 
680. 

2.  The  proviso  in  the  clause  of  the  constitution  of  Illinois  regarding  muni- 

cipal subscriptions  to  the  stock  of,  or  donations  or  loan  of  credit  to, 
railroads  or  private  corporations,  applies  to  donations  as  well  as  to  sub- 
scriptions to  stock.     lb. 

See  Local  Law,  4,  5, 12, 13. 
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NATIONAL  BANK. 
See  Bailment,  2. 

NAVIGABLE  STREAM. 

1.  A  river  does  not  change  its  lej^al  character  as  a  highway  if  crossings  hy 

bridges  or  ferries  are  allowed  under  reasonable  conditions,  or  if  daius 
are  ei-ected  under  like  conditions.     Hwte  v.  Glover,  543. 

2.  If,  in  the  opinion  of  a  state,  its  commerce  will  be  more  benefited  by  im- 

proving a  navigable  stream  within  its  borders,  than  by  leaving  the 
same  in  its  natural  state,  it  may  authorize  the  improvements,  although 
increased  inconvenience  and  expense  may  thereby  attend  the  business 
of  individuals.    lb. 

See  Damages,  2. 

NEGLIGENCE. 

See  Bailment,  1,  2; 

Jurisdiction,  C,  1,  2; 
Master  and  Servant,  1,  2. 

NEGOTIABLE  PAPER. 

See  Bills  of  Exchange;  Lis  Pendens; 

Evidence,  9,  11 ;  Payment. 

ORDINANCE  OF  1787. 

The  provision  in  tlie  ordinance  of  1787  that  the  navigable  waters  leading 
into  the  Missis8i[>pi  and  the  St.  Lawrence  shall  be  common  highways, 
forever  free,  without  tax,  impost,  or  duty  therefor,  refers  to  rivers  in 
their  natui*al  state,  and  does  not  prevent  the  state  of  Illinois  from 
improving  the  navigation  of  such  waters  within  its  limits,  or  from 
charging  and  collecting  reasonable  tolls  from  vessels  using  the  artificial 
improvements,  as  a  compensation  for  the  use  of  the  artificial  facilities. 
Huse  V.  Glover,  543. 

PARTIES. 

When  the  statutes  of  the  state  in  which  an  action  at  law  in  a  Federal 
court  is  tried  permit  a  third  party  to  intervene  pro  interesse  sua,  as  in 
equity,  and  on  the  trial  a  general  verdict  is  rendered  and  a  general 
judgment  entered  against  both  the  intervenor  and  the  losing  party, 
the  intervenor  is  not  a  necessary  party  to  the  writ  of  error  to  this 
court,  if  his  interest  is  clearly  separable  and  distinct.  Hanrick  v. 
Patrick,  156. 

See  Local  Law,  1. 

PATENT  FOR  INVENTION. 
1.   In  view  of  the  construction  given  in  Consolidated  Safety-Valve  Co,  v. 
Crosby  Steam-Gauge  and   Valve  Co,,  113  U.  S.  157,  to  the  claim  of 
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letters-patent  No.  58^4,  granted  to  George  W.  Richardson,  Septem- 
ber 25th,  1866,  for  an  improvement  in  safety-valves,  aud  to  the  claim 
of  lettei*s-patent  No.  85,963,  granted  to  said  Richardsou,  Jnly  19th, 
1869,  for  an  improvement  in  safety-valves  for  steam-boilers  or  genei-a- 
tors,  the  defendant's  safety-valves  in  this  case,  having  no  huddling 
chamber,  and  no  strictured  orifice,  were  held  not  to  infringe  either 
patent.     Consolidated  Safety-  Valve  Co,  v.  Kunkle,  45. 

2.  The  claim  of  the  inventor  in  letters-patent  must  be  construed  according 

to  its  terms ;  and  when  its  import  is  plain,  resort  cannot  be  had  to 
the  context  for  the  purpose  of  enlarging  it.     White  v.  Dunbar j  47. 

3.  A  reissue  which  materially  enlarges  the  claim  in  the  original  letters- 

patent,  and  which  was  made  five  years  after  their  issue,  is  held  to  be 
invalid.     Ih, 

4.  In  a  suit  in  equity  by  the  trustees  of  a  dissolved  Missouri  corporation  to 

compel  an  employ^  of  the  corporation  to  convey  to  the  plaintiffs  the 
title  to  letters-patent  obtained  by  him  for  an  invention  made  while  he 
was  in  their  employ,  it  not  api)earing,  from  the  facts  set  forth  in  the 
bill,  that  there  was  any  agreement  between  the  employ^  and  the  corpo- 
ration, that  it  was  to  have  the  title  to  the  invention,  or  to  any  patent 
he  might  obtain  for  it,  it  was  held,  on  demurrer,  that  the  bill  could 
not  be  sustained.     Hapgood  v.  Hewitt,  226. 

5.  Although  the  dissolved  corporation  assigned  its  right  in  the  premises  to 

an  Illinois  corporation  organized  by  the  stockholders  of  the  former, 
whatever  implied  license  the  former  had  to  use  the  invention  was  con- 
fined to  it,  and  was  not  assignable.     lb. 

6.  The  employ^  could  bring  no  suit  for  infringement  against  the  Missouri 

corporation,  for  it  was  dissolved ;  nor  any  suit  in  equity  against  its 
trustees,  for  an  infringement,  for  they  were  not  alleged  to  be  using  the 
invention  ;  and  a  suit  at  law  against  the  trustees,  or  the  stockholders, 
of  the  Missouri  corporation,  for  infringement  by  it,  could  not  be  en- 
joined, because  the  theory  of  the  bill  was  that  there  was  a  perfect  de- 
fence to  such  a  suit,    lb, 

7.  If  a  suit  in  equity  to  restrain  from  infringing  letters-patent  and  to  re- 

cover profits  and  damages,  be  commenced  so  late  that  under  the  rules 
of  the  court  no  injunction  can  be  obtained  before  the  expiration  of  tlie 
patent,  the  bill  should  be  dismissed  for  want  of  equity  jurisdiction : 
but  if  it  be  begun  in  such  time  thai:  an  injunction  can  be  obtained 
before  the  expiration  of  the  patent,  although  only  three  days  remain 
for  it  to  run,  it  is  within  the  discretion  of  the  court  to  take  juris- 
diction ;  and  if  it  does  so,  it  may,  without  enjoining  the  defendant, 
proceed  to  grant  the  other  incidental  relief  sought  for.  Clark  v. 
Wooster,  322. 

8.  This  court  will  not  assume,  without  proof,  that  a  reissue  made  fourteen 

years  after  the  issue  of  the  original  patent  enlarges  the  original  claim, 
or  that  it  was  sought  for  the  purpose  of  enlarging  it.     lb, 

9.  Established  license  fees  are  the  best  measure  of  damages  in  suits  for 

infringing  patents,     lb. 
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10.  The  claim  of  letters-patent  No.  187,100,  granted  to  John  Clark,  Febru- 
ary 0th,  1877,  for  an  "  improveinent  in  cheese-formers  for  cider-presses,*' 
namely,  **  The  guide-frame  D,  in  combination  with  an  extended  pomace- 
rack,  and  a  cloth  to  enclose  a  layer  of  pomace  therein,  substantially  as 
described,"  is  invalid,  because  it  did  not  require  invention  to  use  the 
described  guide-frame  in  connection  with  the  racks  and  the  cloths. 
Pomace  Holder  Co,  v.  Ferguson,  335. 

11.  The  racks  and  the  cloths  had  been  before  used  in  connection,  and  an 
enclosure  was  used  with  them,  which  enabled  the  operator  to  make  the 
pomace  of  uniform  depth  on  each  rack,  and  prevented  the*  lateral 
spreading  of  the  pomace;  and  it  required  only  ordinary  mechanical 
skill  and  judgment  to  make  either  the  guide-frame  or  the  rack  of  the 
desired  size.     lb. 

12.  The  first  claim  of  reissued  letters-patent  No.  8986,  granted  to  Robert 
Newton,  December  2d,  1879,  for  an  improvement  in  gang-ploughs,  (tlie 
original  patent,  No.  56,812,  having  been  granted  to  F.  S.  Davenport, 
as  inventor,  October  9th,  1880,)  namely,  **1.  In  a  wheel-plough,  the 
combination,  with  a  swing-axle  and  ground  or  carrying-wheel,  of  fric- 
tion-clutch mechanism,  and  means  for  engaging  and  disengaging  the 
latter  with  the  ground  or  carrying- wheel,  said  parts  being  constructed 
and  adapted  to  raise  the  plough  by  locking  the  swing-axle  to  the 
carrying-wheel  by  friction-clutch  engagement,  and  raise  the  plough- 
beam  by  the  draft  or  power  of  the  team,  substantially  as  set  forth,"  is, 
in  view  of  the  state  of  the  art  at  the  time  of  the  invention  of  Daven- 
port, not  improved  by  an  apparatus  in  which  the  axle  and  the  friction- 
clutch  mechanism  are  different,  as  devices,  from  those  of  the  patent. 
Newton  v.  Furst  ^  Bradley  Co.,  373. 

13.  The  first  claim  of  the  reissue  is  invalid,  the  reissue  having  been  applied 
for  more  than  thirteen  years  after  the  original  patent  was  granted,  and 
after  the  defendant  had  begun  to  make  machines  of  the  pattern  com- 
plained of.     Ih. 

14.  The  defendant's  machine  did  not  infringe  the  original  patent,  and  the 
reissue  was  taken  to  cover  it.    lb. 

15.  Reissued  letters-patent  No.  4364,  granted  to  John  J.  Schillinger,  May 
2d,  1871,  for  an  improvement  in  concrete  pavements,  on  the  sun-ender 
of  original  letters-patent  No.  105,559,  granted  to  him  July  19th,  1870, 
are  not,  in  view  of  the  disclaimer  filed  by  the  patentee,  March  1st, 
1875,  infringed  by  the  defendant's  pavement  in  this  case.  CalifoJ-nia 
Paving  Co.  v.  Schalickey  401. 

16.  A  patentee  is  not  at  liberty  to  insist  in  the  courts  upon  a  construction 
of  his  patent  which  the  Patent  Office  required  him  to  expressly  abandon 
and  disavow  as  the  condition  of  the  issue  of  his  patent.  Sutter  v.  Bob- 
inson,  530. 

17.  The  improvement  in  the  apparatus  for  resweating  tobacco  which  was 
patented  to  Abraham  Robinson,  June  10th,  1879,  by  letters-patent 
No.  210,203,  consisted  in  the  substitution  of  a  wooden  vessel  in  place 
of  a  metallic  one  for  holding  the  tobacco  while  being  resweated.    lb. 
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18.  The  first  claim  of  letters-patent  No.  177,334,  gi*anted  to  Abner  B. 
Ilutchius,  May  ICtli,  1876,  for  an  improvement  in  hydi'o-carbou  stoves, 
namely,  "  1.  The  water-vessel  A,  with  its  perforated  top-plate  A'  and 
hot-air  *  cylinder '  C,  hinged  at  c  to  plate  A',  and  top  perforated  plate 
L,  all  arranged  and  connected  together  substantially  as  and  for  the 
purpose  set  forth,"  the  perforated  top-plate  A'  being  described  in  the 
specification  as  a  plate  in  which,  arranged  around  a  central  opening,  is 
a  series  of  perforations  "  through  which  atmospheric  air  passes  down 
into  the  top  part  of  the  vessel  A,  and  thence  up  through  the  hot-air 
cylinder  and  its  chinnieys,"  is  not  infringed  by  a  stove  in  which,  in- 
stead of  the  perforated  top-plate  A',  there  are  three  equidistant  struts 
on  which  the  hot-air  cylinder  rests,  with  an  open  space  between  every 
two  of  the  struts,  the  struts  not  performing  the  oflBce  so  described  as 
that  performed  by  the  perforated  top-plate  A'.     Sharp  v.  Riessner,  631. 

19.  It  is  the  duty  of  a  patentee,  receiving  letters-patent  for  an  invention, 
to  examine  them  within  a  reasonable  time  to  ascertain  whether  they 
fully  cover  his  invention  ;  and  if  he  neglects  so  to  do  for  the  period  of 
three  years,  and  the  real  invention  is  then  found  to  be  infringed  by  a 
construction  which  is  manufactured  and  sold  without  infringing  the 
patent  as  originally  granted,  he  must  suffer  the  penalty  of  his  own 
laches,  and  cannot,  by  means  of  a  reissue,  correct  the  error.  Jves  v. 
Sargent,  652. 

20.  The  reissue  No.  9901,  dated  October  18,  1881,  of  letters-patent  No. 
202,158,  dated  April  9,  1878,  and  granted  to  Frank  Davis  for  an  im- 
provement in  door-bolts  is  void,  as  containing  new  matter  introduced 
into  the  specification,  and  as  being  for  a  different  invention  from  that 
described  in  the  original  patent.     Jb, 

21.  Wlien  two  persons  invent  the  same  invention  at  about  the  same  time, 
end  employ  the  same  solicitor,  who  in  good  faith  assigns  the  priority 
of  invention  to  the  wrong  person,  and  makes  claims  and  takes  out 
patents  for  each  on  that  theory,  limiting  the  claim  of  the  real  inventor 
to  a  narrower  claim,  not  within  the  claim  of  the  other  inventor,  and 
both  acquiesce  in  this  decision  for  a  period  of  nine  or  ten  years,  the 
acquiescence  of  the  real  inventor  must  be  regarded,  so  far  as  his  claims 
are  concerned,  as  an  abandonment  of  any  right  on  his  part  to  a  patent 
for  the  broad  and  real  invention ;  and  so  far  as  the  patentee  of  it  is 
concerned,  the  validity  of  his  patent  fails,  because  he  was  not  the 
inventor,  and  was  not  entitled  to  the  patent.  Hartshorn  v.  Saginaw 
Barrel  Co.,  664. 

22.  The  shads  roller  manufactured  by  the  appellee  does  not  infringe  patent 
No.  69,169,  granted  to  Jacob  David,  September  24,  1867,  and  as- 
signed to  the  appellants,    lb. 

See  Jurisdiction,  A,  4. 

PAYMENT. 
A  creditor  who  receives  from  his  debtor  a  negotiable  instrument  of  the 
debtor  for  the  amount  of  his  debt,  and  sells  it  for  its  market  value  to 
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a  third  person,  cannot  sue  the  debtor  on  the  original  debt.  Donnelly 
V.  District  of  Columbia,  339. 

PENALTY. 
See  Bond. 

PLEADING. 

See  Evidence,  12; 
Extradition,  5; 
Jurisdiction,  B,  4;  C,  3,  5. 

PLEDGE. 
See  Local  Law,  9,  10,  11. 

PRACTICE. 

1.  The  opinion  of  the  highest  court  of  New  York,  authenticated  by 

the  proper  officer,  and  transmitted  to  this  court  with  the  record  in 
compliance  with  Rule  8,  examined  to  aid  in  determining  whether 
that  court  decided  against  defendant  the  Federal  question  stated 
in  Constitutional  Law,  1.  Philadelphia  Fire  Ass'n  v.  New  York, 
110. 

2.  When  it  is  within  the  discretion  of  the  court  whether  to  admit  evidence 

in  rebuttal  which  might  have  been  offered  in  chief,  the  party  offering 
it  is  entitled  to  the  exercise  of  the  discretion  at  the  time  of  the  offer. 
French  v.  UaU,  152. 

3.  On  a  finding  in  the  court  below  (1)  that  certain  parol  testimony  is 

inadmissible  because  it  tends  to  vary,  explain,  contradict  or  qualify  a 
written  instrument  discharging  a  mortgage;  and  (2)  that  if  admitted 
it  was  not  sufficient  to  prove  any  qualification  or  modification  of  the 
discharge, —  it  is  immaterial  in  this  court  whether  the  court  below 
was  riglit  in  holding  that  the  exception  taken  there  to  the  parol 
evidence  was  error.     Ivinson  v.  Hutton,  004. 

See  Jurisdiction,  A,  1,  2,  5; 
Writ  of  Error,  2. 

PREFERRED  STOCK. 

See  Corporation,  6. 

PRINCIPAL  AND  AGENT. 

See  Collector  of  Customs; 
Evidence,  10. 

PUBLIC  LAND. 

1.  The  grant  by  the  act  of  Congress  of  July  2, 1864,  to  the  Northern  Pacific 
Railroad  Company,  of  lauds  to  which  the  Indian  title  had  not  been    ' 
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extinguished,  operated  to  convey  the  fee  to  the  company,  subject  to 
the  right  of  occupancy  by  the  Indians.  Buttz  v.  Northern  Pacific  Rail- 
road, 55. 

2.  The  manner,  time,  and  conditions  of  extinguishing  such  right  of  occu- 

pancy were  exclusively  matters  for  the  consideration  of  the  govern- 
ment, and  could  not  be  interfered  with  nor  put  in  contest  by  private 
parties.     lb. 

3.  The  agreement  of  the  Sisseton  and  Wahpeton  bands  of  Dakota  or  Sioux 

Indians  for  the  relinquishment  of  their  title  was  accepted  on  the  part 
of  the  United  States  when  it  was  approved  by  the  Secretary  of  the 
Interior,  on  the  19th  of  June,  1873.  That  agreement  stipulating  to  be 
binding  from  its  date.  May  19,  1873,  and  the  Indians  having  retired 
from  the  lands  to  their  reservations,  the  relinquishment  of  their  title, 
so  far  as  the  United  States  are  concerned,  held  to  have  then  taken 
place.     lb, 

4.  Upon  the  definite  location  of  the  line  of  the  railroad,  on  the  26th  of 

May,  1873,  the  right  of  the  company,  freed  from  any  incumbrance  of 
the  Indian  title,  immediately  attached  to  the  alternate  sections ;  and 
no  preemptive  right  could  be  initiated  to  the  land,  so  long  as  the 
Indian  title  was  unextinguished.    lb, 

5.  When  the  general  route  of  the  road  provided  for  in  section  six  of  the 

act  of  July  2, 18G4,  was  fixed,  and  information  thereof  was  given  to 
the  Land  Department  by  the  filing  of  a  map  thereof  with  the  Secretary 
of  the  Interior,  the  statute  withdrew  from  sale  or  preemption  the  odd 
section!  to  the  extent  of  forty  miles  on  each  side  thereof;  and,  by  way 
of  precautionary  notice  to  the  public,  an  executive  withdrawal  was  a 
wise  exercise  of  authority,    lb, 

6.  The  general  route  may  be  considered  as  fixed,  when  its  general  course 

and  direction  are  determined,  after  an  actual  examination  of  the  coun- 
try or  from  a  knowledge  of  it,  and  it  is  designated  by  a  line  on  a  map, 
showing  the  general  features  of  the  adjacent  country  and  the  places 
through  or  by  which  it  will  pass.     lb, 

7.  That  part  of  section  three  of  said  act,  which  excepts  from  the  grant 

lands  reserved,  sold,  granted,  or  otherwise  appropriated,  and  to  which 
a  preemption  and  other  rights  and  claims  have  not  attached,  when  a 
map  of  definite  location  has  been  filed,  does  not  not  include  the 
Indian  right  of  occupancy  within  such  "other  rights  and  claims;" 
nor  does  it  include  preemptions  where  the  sixth  section  declares  that 
the  land  shall  not  be  subject  to  preemption.     lb, 

8.  Where,  imder  the  eighth  section  of  the  act  of  July  23,  1866,  "  to  quiet 

land  titles  in  California,"  a  survey  is  made  by  the  United  States  Sur- 
veyor General  for  California  of  a  claim  to  land  under  a  confirmed 
Mexican  grant,  and  land  is  set  oif  by  him  in  satisfaction  of  the  grant, 
the  survey  is  operative  without  the  approval  of  the  Commissioner  of 
the  General  Land  Ofiice.  Land  lying  outside  of  such  survey  then 
becomes  subject  to  state  selection  in  lieu  of  school  sections  covered  by 
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the  grant,  and  is  open  to  settlement  under  the  preemption  laws. 
McCveery  v.  Haskell,  327. 

9.  As  between  the  state  and  the  settler,  the  party  which  first  commences 

the  proceedings  required  to  obtain  the  title,  if  they  are  followed  up  to 
the  final  act  for  its  transfer,  is  considered  to  have  priority  of  right. 
The  rule  prevails  in  such  cases,  first  in  time  first  in  right.     Ih. 

10.  For  lagds  selected  by  the  state  of  California,  it  has  not  been  the  prac- 
tice of  the  Land  Department  to  issue  patents.  When  the  selections 
are  approved  by  the  Secretary  of  the  Interior,  a  list  of  them,  with  the 
certificate  of  the  Commissioner  of  the  General  Land  Office,  is  for- 
warded to  the  state  authorities.  This  listing  operates  to  transfer  the 
title  to  the  lands,  as  of  the  date  when  the  selections  were  made  and 
reported  to  the  local  land  office,  and  cuts  off  all  subsequent  claimants. 
Accordingly,  where  a  selection  was  made  in  1868,  which  was  subse- 
quently approved  by  the  Secretary  of  the  Interior,  and  the  lands  were 
listed  to  the  stiite  by  the  Commissioner  of  the  General  Land  Office,  a 
patent  for  the  same  lands  issued  upon  a  settlement  made  in  December, 
18(31),  under  the  preemption  laws,  conferred  no  title  as  against  the  state. 
lb. 

11.  The  entry  in  the  Land  Office  of  a  portion  of  the  public  lands  in  the 
territory  of  JVIontana,  settled  upon  and  occupied  as  a  town-site,  under 
the  act  of  Congress  of  March  2,  18G7,  "for  the  relief  of  the  inhabi- 
tants of  cities  and  towns  on  the  public  lands,"  being  "in  trust  for  tlie 
several  use  and  benefit  of  the  occupants  thereof,  according  to  their 
respective  interests ;  the  execution  of  which  trust,  as  to  the  disposal 
of  the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof,  to  be 
conducted  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  legislative  authority  of  the  state  or  territory  in  which  the  same  may 
be  situated,"  it  was  held  that  the  occupant  of  a  lot  in  the  town  which 
had  been  surveyed  and  platted  into  streets,  alleys,  blocks,  and  lots, 
continued  to  possess  after  such  entry  the  same  right  of  way  over  an 
adjoining  alley  which  he  had  previously  possessed  as  appurtenant  to 
his  lot.     Ashhy  v.  Hall,  520. 

12.  The  interests  which  the  occupants  possessed  previous  to  the  entry, 
either  in  the  land  occupied  by  them  or  in  rights  of  way  over  adjoining 
streets  and  alleys,  were  secured  by  it.     7A. 

13.  The  power  vested  in  the  legislature  of  the  territory  was  confined  to 
regulations  for  the  disposal  of  the  lots  and  the  proceeds  of  the  sales. 
These  regulations  might  extend  tq^provisions  for  the  ascertainment  of 
the  nature  and  extent  of  the  occupancy  of  different  claimants  of  lots, 
and  the  execution  and  delivery  to  those  found  to  be  occupants  in  good 
faith  of  some  official  recognition  of  title  in  the  nature  of  a  conveyance ; 
but  they  could  not  authorize  any  diminution  of  the  rights  of  the  occu- 
pants when  the  extent  of  their  occupancy  was  established.    Jh. 

H.  The  legislature  of  the  territory  could  not,  under  the  authority  con- 
ferred by  the  above  act  of  Congress,  change  or  close  the  streets,  alleys, 
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and  blocks  of  the  town  by  a  new  survey.  Whatever  power  it  may 
have  over  them  does  not  come  from  the  town-site  act,  but,  if  it  exist 
at  all,  from  the  general  grant  of  legislative  power  imder  the  organic 
act  of  the  territory.    76. 

See  CoiRT  AND  Jury,  2; 
Evidence,  4,  5. 

RAILROAD. 

See  Corporation,  6 ;  Forcible  Entry  and 

Damages,  2;  Detainer; 

Evidence,  1,  2;  Public  Land,  4,  5,  6,  7. 

REMOVAL  OF  CAUSES. 

1.  A  suit  against  a  collector  of  the  customs  in  a  state  court,  in  which  the 

declaration  alleges  that  the  collector  by  his  deputy  delivered  imported 
goods  upon  which  there  was  a  lien  for  freight  to  the  consignee  on 
receipt  of  the  freight  charges,  without  notifying  the  carrier  as  required 
by  the  act  of  June  10,  1880,  §  10,  21  Stat.  175,  and  which  seeks  to 
recover  the  money  so  received,  is  removable  into  the  Circuit  Court  of 
the  United  States  under  Rev.  Stat.  §  643,  although  the  collector  may 
allege  in  his  defence  that  the  act  charged  was  not  done.  Cleveland 
^  Columbus  Railway  v.  McClutifj,  45i. 

2.  Subsections  "  First  "  and  **  Second  '*  of  Rev.  Stat.  §  C:)f),  relating  to  the 

removal  of  causes  from  state  courts  to  Federal  courts,  were  repealed 
by  the  act  of  March  3»  1875, 18  Stat.  470 ;  but  subsection  **  Tliird  "  was 
not  so  repealed.     Ball'nnore  ^'  Ohio  Railroad  v.  Bate:.,  464. 

3.  Under  subsection  "  Third  "  of  Rev.  Stat.  §  639,  a  petition  for  the  removal 

of  a  cause  from  a  .state  court  to  a  Federal  court  may  be  filed  at  any 
time  before  final  trial  or  hearing.     Ih. 

4.  On  a  petition  for  removal  of  a  cause  from  a  state  court  under  FJibsection 

"  Third  "  of  Rev.  Stat.  §  630,  the  petitioning  party  is  reciuired  to  offer 
to  the  court  the  "  good  and  sufficient  surety  "  recjuired  by  that  section 
for  the  purposes  therein  set  forth  ;  and  not  the  surety  required  by  the 
act  of  March  3,  1875,  §  3,  18  Stat.  471,  for  the  purposes  named  in  that 
act.    Ih, 

5.  A  suit  by  a  state  in  one  of  its  own  courts  cannot  l>e  removed  to  a 

Federal  court  under  the  act  of  1875,  unless  it  be  a  suit  arising  under 
the  Constitution  or  laws  of  the  United  States,  or  treaties  made  under 
their  authority.     Gerfnnnia  I  us.  Co,  v.  Wisconsin,  473. 

6.  On  the  31st  December,  1881,  A,  a  citizen  of  Pennsylvania,  sued  rut  of  a 

court  of  that  state  a  sunnnons,  in  an  action  on  contract  to  recover  a 
balance  of  money  lent,  against  B,  a  citizen  of  New  York,  and  C,  a  citi- 
zen of  Pennsylvania,  surviving  partners  of  D,  returnable  on  the  1st 
Monday  in  January  then  next,  and  C  accepted  service  before  the  return 
day.  On  the  26th  of  January,  1885,  judgment  was  entered  against  both 
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defendants  for  want  of  defence,  under  the  practice  in  that  state.  On 
the  3d  February,  1885,  B  voluntarily  appeai*ed  and  accepted  seiTice 
with  the  like  force  as  if  the  writ  had  been  returnable  on  the  Ist  Mon- 
day in  April  and  had  been  served  on  the  1st  Monday  in  March.  On 
May  2,  1885,  B  filed  his  affidavit  of  defence,  and  immediately  filed  a 
petition  for  the  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States,  on  the  ground  that  the  controversy  in  the  suit  was  between 
citizens  of  different  states.  The  cause  being  removed,  it  was,  on 
motion  of  the  plaintiff,  remanded  to  the  state  court  on  the  ground  that 
it  appeared  by  the  record  that  defendants  were  not  both  citizens  of 
another  state  than  plaintiff,  and  that  plaintiff  was  a  citizen  of  Penn- 
sylvania. Held:  (1)  That  under  the  practice  in  Pennsylvania  this 
was  a  proceeding  in  the  original  suit,  under  the  original  cause  of 
action ;  (2)  that  the  controversy  was  not  a  separable  one  within  the 
meaning  of  the  removal  act  of  1875 ;  (3)  that  the  fact  that  the  lia- 
bility of  C  had  been  fixed  by  the  entry  of  judgment  against  him  did 
•   not  affect  the  pnnciple.     Brooks  v.  Clark,  502. 

7.  A  removal  of  a  cause  from  a  state  court  to  a  Federal  court  made  on  a 

petition  under  the  act  of  March  3,  1875,  18  Stat.  470  on  the  ground  of 
a  separable  controvei-sy,  takes  the  whole  cause  from  the  jurisdiction  of 
the  state  court ;  but  a  removal  for  the  same  cause  under  the  act  of 
1806  may  take  only  the  separate  controversy  of  the  petitioning  defend- 
ant, leaving  the  state  court  to  proceed  against  the  other  defendants. 
Jb. 

8.  A  suit  cannot  be  removed  from  a  state  court  to  a  circuit  court  of  the 

United  States  on  the  ground  of  prejudice  or  local  influence,  under  sub- 
section 3  of  §  639  Rev.  Stat.,  unless  all  the  plaintiffs  or  all  the  defend- 
ants are  citizens  of  the  state  in  which  the  suit  was  brought,  and  of  a 
state  other  than  that  of  which  those  petitioning  for  the  removal  are 
citizens.     Hancock  v.  Holbrooke  586. 

See  Constitutional  Law,  4 ; 
JuiusDicTiON,  B,  3,  4 ;  C,  4, 

SALE. 
See  Contract,  7,  8. 

SEQUESTRATION. 
See  Local  Law,  9,  10, 11. 

SERVICE  OF  PROCESS. 
See  Local  Law,  6. 

STATUTE. 

A.  Construction  of  Statutes. 
See  Conflict  of  Law; 
Corporation,  2,  3. 


Digitized  by 


Google 


INDEX.  .  753 

B.  Statutes  of  the  United  States. 
See  Collector  of  Customs;  Indian,  2,  3,  4; 

Court  and  Jury,  2;  Jurisdiction,  A,  3,  4; 

Evidence,  5,  8 ;  Public  Land,  1,  5,  7,  8, 10, 11 ; 

Extradition,  4  (2)  ;  Removal  of  Causes. 

C.   Statutes  of  States  and  Territories. 
loica.  See  Constitutional  Law,  A,  4 ; 

Master  and  Servant,  2. 
Illinois,  See  Local  Law,  3,  8,  12, 13; 

Municipal  Bond,  1 ; 

Municipal  Corporation,  L 
Kansas.  See  Municipal  Bond,  2. 

Louisiana.  See  Damages,  2 ; 

Local  Law,  7,  9,  10, 11. 
Minnesota.  See  Judgment,  2. 

Missouri.  See  Evidence,  4. 

Montana.  See  Court  and  Jury,  2. 

New  y^ork.  See  Constitutional  Law,  A,  1,  3. 

North  Carolina.  See  Local  Law,  4,  5. 
Pennsylvania.     See  Removal  of  Causes,  6. 
Texas.  See  Local  Law,  1. 

D.  Foreign  Statutes. 
Great  Britain.     See  Local  Law,  1. 

SUPERSEDEAS. 
See  Jurisdiction,  A,  11. 

TAX  AND  TAXATION. 
See  Corporation,  5. 

TERRITORIAL  LEGISLATION. 
See  Public  Land,  13, 14. 
TONNAGE  DUTY. 
See  Constitutional  Law,  A,  5. 

TRANSCRIPT  OF  RECORD. 
See  Writ  of  Error,  2. 

TREATIES. 
See  Extradition. 

TRUST. 
The  evidence  in  this  case,  if  admissible,  establishes  as  a  fact  that  the  de- 
fendant was  entitled  to  reinjburse  himself  in  fuU  out  of  the  trust  estate 
before  satisfying  the  demand  of  the  plaintiff.    Newhall  v.  Le  Breton, 
257. 

VOL.  cxtx— 48 
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WITNESa 

An  attorney  at  law,  prosecuting  or  defending  in  a  civil  action,  is  a  compe- 
tent witness  on  behalf  of  bis  client  at  the  trial  of  the  action.  French 
V.  Hall,  162. 

See  Evidence,  8. 

WRIT  OF  ERROR. 

The  clerk  below  is  not  required  to  furnish  a  transcript  of  the  record  in  a 
cause  in  error,  until  a  writ  of  error  has  issued  to  which  it  can  be 
annexed.    Ex  parte  Ralston,  613. 

In  error  to  a  state  court  it  has  been  the  prevailing  ciistom,  from  the  begin- 
ning, for  the  clerk  of  this  court  or  the  clerk  of  the  Circuit  Court  for 
the  proper  circuit  to  issue  the  writ,  and  for  such  writ  to  be  lodged  with 
the  clerk  of  the  state  court  before  he  could  be  called  on  to  make  the 
necessary  transcript  to  be  lodged  in  this  court.  Ib» 
See  JuBiSDiCTioK,  A,  3. 
Parties. 
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